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Coohin Thiyya Act (VIII [ 8 ] of 1107), 5. 86 
—Ste MarQmakkatba>am Law. 11 

Coohin Yerumpattomdars Act (VIII [8] of 
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rest 2126 
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dity 228 

-S. 139A~See ibid. S. 133 228 

-S. 238 — Accused charged under S. 376, 
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-S. 54?' Proviso — See Travanoore Criminal 

P. C., S. 244, Proviso 23 
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S. 281 125 
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sed if can be compounded 248 
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- S,A39 —Power to quash proceedings 85 
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without hearing accused — Application under 
a 491 128c 

-$. 491—See also ibid, S. 439 128c 

--S. 491 — Court whether can challenge judg¬ 
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-S. 491 — Applioation by third person — Affi- 

davit by prisoner 1234 

DEBT LA^S 

Travanoore Agriculturists’ Belief Act (III 

[3] of 1112 )—To claim benefit under Act party 
must plead and establish that he is agriculturist 
as defined in Act—Such plea cannot be set up in 
appeal—Civil P, C. (190^), O. 41, R. 1. 896 

(Travancore-Gochin) Holding (Stay of Exe¬ 
cution Proceedings) Act (VIII [ 8 j of 1960)^ 
See T. ‘P. Act (1882), 8. 58 190 
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1116) 
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applies 89 o 
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est — Interest not added to principal — Charac¬ 
teristic of interest not lost (FB) 2896 

——S. 5 (ix) —Usufructuary mortgage with lease 
back-T. P. Act (1882), 8. 58 154a 

-S. 5 iix) -T. P. Act (1882), S. 68-Uaufruo. 

tuary mortgage—Personal liability 1546 

- S. 3 —‘Incurred ’—Meaning of 166 

■S. 3, Explanation —“ Renewed, included or 
merged”—Hypothecation bond by another under¬ 
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182 

■——S. 3, Explanation—Scope (FB) 239a 

_ S. 8 —See also ibid, 8. 9 78c 

- -Ss. 8 and 9 —Adjustment of debt by set-off, 

if payment under Act 78a 

—.—S 9—See also ibid, S. 8 78a 

• S s 9 and 8 — Payment of debt by instal¬ 
ments—Excess payment—Refund 78c 

-S. 9 —6 per cent. 127a 
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Deed —Construction —Partition deed — Waiver 
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_Construction — Partition deed or mainten¬ 
ance udampadi — Deed described as partition 
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of kychit — Delivery kyohit shown bogus_Pre¬ 
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sive — No trespass if opposite party continues in 
possesaion—Penal Code (1880). S. 441 140 

S. 114 (g )—Account books—Non-produotion 
cf — No satisfactory explanation for non-produc¬ 
tion—Presumption 07 

- S. 116 

Scs also ( 1 ) Civil P. 0. (1908), S. 47 92 

(2) Civil P, 0. (I90d). 0. 12 , R. 1 

109a 

(3) Debt Laws — Travancore Debt 

Belief Act, 1115 (I[ [ 2 ] of 1116), 
S.9, 127i 

S. 125—A particular private right is matter 
mfaot though depending upon rules of law— 
Wa'ver of such right operates as estoppel under 

S. Il5 — No question of estoppel against statute 

8 iris 6 s 12To 

- S, 133See Penal Code (1860), S. 376 

General Clausea Aot fX [ 10 ] oj 13d7), S. 24 — 
Applicability to repeal by implication 208c 

Hindu Law—Joint family —See Malabar Law_ 

Tarwad ISgj 

-L'tnited owner—Alienation — Evidence — 

Duty of transferee 26s 

-Partition —See Marumakkathayam Law 

--P>irtitioD-S 0 tting aside of, on groind^of 

-'It^O'-eeahjuIdaot prejudice r-ghts of bona 
tide trance ee of property after partition 88 

- - Two or more widows succfeding 

to b , 8 band 3 estate _ Po ition and rights of 
widowq in relation to estate 266 

-Wid iw— Aiieoatiun—Legal necessity 26c 

—Widow-Alienation — Alienation in exoeaa 
of pow rs—Void or voidable 26(2 

-Widow—Alienation—Setting aside—Bever 

Bioner 910 * 

——W.fe—Maintenance—Charge 147 

Holding (Stay of Execution Proooedlngs) Act 

T. C. V III [ 8 ] of Debt iawsl 

(Travaooire Ooohin) Holding (Stay of Execution 

Proceedinge) Act ( 1950 ) “y Ji-ieoution 

Holdings (Stay of Execution ProoeedinSs) 
Ordinance 111 [a, of imi-See Debt Tawa- 

Holdinga (Stay of Exeontion 
(Proceedings) Ordinance (1126) 
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HOUSES AND RENTS 
Cochin Buildings f Lease and Rent Control) 

kQi(XXIV [24] of 1124), 8. 9 (3) r«ty_Suit 
for eviction from non-residential building under 
Proclamation IV of 1122 Claim for eviction 
under S. 9 (8) (iii)—Retrospective operation of 
Act—Interpretation of Statutes—Retrospective 
operation 

Husband and Wife—Maintenance—It is the 

duty of husband to see that wife and child are 
properly maintained and not the duty of wife to 
demand the same 406 

——Restitution of conjugal rights—Suit for. as 

counter blast to maintenance claim by wife_ 

Husband living with another woman — Moral 
character of wife assailed — Restitution will not 
be g*^anted 40 ^ 

Industrial Disputes Act (XIV [14] of 1947)-. 
See Const. Ind., Art. 254 003a 

5. 10 —Reference without hearing employer 

-- S. 36 (4) (az amended by Act XLVni 

[48/ of 1960) — Whether violates fundamental 
rights—Constitution of India, Arts. 14, IbB: 208c 

International Law—(Private) — Contract of- 

Affreightment Law applicable — Intention of 
parlies 

Interpretation of Statutes _ S’cc also Houses 
and Rents Cochin Build ngs (Lease and Rent Con¬ 
trol) Act (XXIV [24] of 1121). S. 9 (3) (iii) 91 

— Strict construction—Provisions in a Statute 

entailing disabilities should be strictly construed 

45c 

-Eetrospeotiye efifeot—Oivil P. 0. (1908). Pre 

Limitation Act (IX [9] of 1908) 

—3-T P. Aot (l»8li), S. 60-Suit for 
redemption - Mortgage can plead in dofeuee 
barred claims duo to him 27d 

--S. 14 — Suit for possession filed in Muneif’s 

Court on 4-1 llOO _ Valuation given in plaint 
questioned bj defendant — Order on 28. 12 - 1111 
returning plaint for presentation to proper Court 

Court—Apt.eQl dismigsed on 

itii i?oQ~ “ Revision diemissed on 

Jf back pLmG on 

61-11. U03 and presenting it in District Court 

on h. 12.1103 — Period from 4-1.1100 to 81.11. 
1103 held could ba excluded under 8. 14 26/ 

—-S. 14 — Court of appeal inoludes Court of 
revision 

^^-Settingaaide execution Bale—Limita* 

tion—Fraud—Effect i^ir 

——6'. iS—"Knowledge” must be definite and 
not mere Buepieion-Person proceeded against in 
execution mnst have definite knowledge of pro 
oeedingB ^ 

—3. 79—Debtor expressing willingness to pay 
^ebUf It IB proved-If amounts to acknowledg 

93 
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Limitation &ct (contd.) 

_ ^rts, 64, 106, i50—Travancore Limitation 

Act (VI [6] of 1100), Arts. 5iS, 93, 109—Suit for 

aocouDts & share of profits o! di^fiolved partner¬ 
ship—Specific Art. 98 U.e, 106) & not Arte 52 
(i e. 64) or 109 (i.e. 120), applies — Suit filed 
within 3 years of expiry of term is within limita¬ 
tion 1770 

- ArL 106—See ibid, Art. 64 lllo 

- Alt. 120—See also ibid, Art. 64 177o 

- Arts. 120, 142. 144 — Applicability of 

Arts 142 and 144—Suit for declaration of right 
to collect tax and for recovery of tax collected— 
Period of limitation (FB) 232 

- Art. 142^See also ibid. Art. 120 (FB}232 

-- Art, 142 —Bardenof proof 826 

- Arts. 142, i44—Maxim ‘ posseasion follows 

title"—Applicability 246 

-- Art 144 

S e also (1) ibid. Art. 120 (FB) 232 

(2) ibid. Art. 142 246 

- Art. 144—Adverse possession—Tnterruptirn 

in, by decree 32c 

_ Ar>. 182 —See aZso Travansore Oivil Courts 

Guide 0099) (M.P:.), E. 272 _ ^ 1796 

_ Art. 182 — First estoation not julicialiy 

disposed —Second exeoutijn dismissed for default 
by judicial order — First execution cannot be 
deemed to be pending and cannot be revived by 
third execution applioiition as it must betaken 
to'have been revived by second applicatijn —Pact 
that first execution contained a prayer for att*oh. 
meat which was abdent in second execution will 
not in itself be a ground lor h' Iding that t^iey 
were diffe»-ent in character and scope l7yc 

_ 182 —Execution—Fresh application — 

Application giving fresh list of properties 184 

_ 182 (4) — Cochin Limitation Act, 

Art 166 (4)—Scaling down of debt covered by 
decree—Edeot—Limitation 79 

Malabar Law—Ezoava—Inheritance —Ezhava 
oomraaniSy—"Vatsiravakaaom" — "Cheruthet- 
tam"— W jrda and phrases I35a 

_Illom —Alienation 

_lilom — Suit aga Dst — Representation — 

Civil P. 0 vl 0")- 0. 1. K. 8 2i5a 

_Tar\?ad—Partition—Intention to separate 

13 

_Tarwad—Self acquisitions—Barden of proof 

—Hindu Law—Joint family 1^556 

_Tarwad—Debt — Debt mntracted by kama 

van or other members ~ Binding nature — Who 

can challenge—Legal necessity—Onus of proof 

1 

Maruraakkathayam law—Partition—Suit for 
nartition by member — Efleot—Hindu la w— Parti¬ 
tion 

_Partifion — Invalidity — Specific Belief Act 

(1877). S. 42 212 (l)fl 

__Tarwad-Gift —Alienation — Death of cne 

of dont es — Effect on other shares — Coebia 

Thiyya Act (Vlll [8] of 1107). S. 35 11 


Harumakkathayam Law (contd.) 

-Tarwad — Partition ^ Deed executed by 

some — Consent to partition by all if may be 
inferred—Proper remedy of peiBons not ao ioining 

98a 

-Tarwad — Rights of ananthiravan—Mort- 

gage of tarwad properties — Eight of junior 
member to sue for redemption 165(1 

Master and Servant — Vicarious liability — 

Esseutials of—Unauthorised and wrongful mode 
of doing authorised act — If can be considered to 
have been done in course of employment: l71{2)fl 

-Servant — Loss of service of -ervant due to 

tortious act of another — Right of action of 
master — Workmen*s compensation Act (1923), 

S. 18 I"?! (2)« 

Mortgage — Term for renewal — Effect — 

Held there was no renewal—Suit for redemption 

held not premature — Transfer of Property Act 

(1882), S 60 71 

Motor Vehicles Act (4l of 1939), S. 37 — 

Right to carry load fixed by makers of lorry 

though in excess of capacity fixtd by permit 

171 ( 2 }a 

_g 57 (2) (a) — Travanoore Motor Vehicles 

Act (1 of 1117), S. 83 (l)(a) — Prosecution must 
Boow that police officer requiiing the vehicle to 
pfnp was in ur iform _ 216 

Muhammadan law—Alienation — Guardian — 

Mot.ber ^ 

_Alienation —Setting aside—Mesne profits: 86 

MUNICIPALITIRS 

Travanoore District Muricipalities Act 
(XXJII [‘■^3} of lliO), S. 565—Protecuuon for 
recovery of dues under contract to collect market 
csss—C l mpeter cy 82 

Nanjinad Vellala Act (VI [6] of 1101), S. 26 

_Determined ehare of female member of tarwad 

— Succesei n 74 

Paddy Acquisition and Movement Control 
Order (19^0), ti. i 6 —Right of parties to be 
ht^ard 24l(j 

Partnership Act (IX '9l of 1932\ Ss, 4, 9 — 
Woikiu- pariner — Liability to account 

" (FB)192 

_S. 9 -See ibid. B. 4 (FB) 192 

__S 42 — Travancore Partnership Act [XII 

[l2] of IH 3), S 42 —Partnership for fixed period 

_Diaeclntion — Law prior to tbe Act )77a 

_S. 43 — Tiavancore Partnership Act (XII 

[ii] of 1115) S 43 — Partnership at will — 
Di-’soluiinn—Deniil of partnership 1776 

Penal Code rL7 (45/o/ 1860),S S4-Travan- 
core Penal Cede, 83 28, ^41, 463 , 609 (ii) — 
Accused entering into bouse of cocDplainant with 
common iatention to do some mischief to com¬ 
plainant's wife — Cue of accused found guilty 
under Ss. 341 & 509 (ii) and other accused found 
guilty under S. 453 —Eich accused roast be held 
constructively liable for offences which his 0 ^ 
&ccusdd bftd cooiDiitted by rcftson of S* 28 167fl 
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Fttnal Code (oontd»} 

^9/^~Soop6 90 

ts. 300,385 .326 —Aooused inflioting injuries 
on b3dy of viotiitn in fit of anger—Injuries oaused 

by piece of blunt stick to vital part_Oonsequent 

haemorrhage and collapse — Accused imagining 
yiotim to be dead hanging body to tree to suggest 

Buioide — Death resulting from asphyxiation_ 

Evidence not disclosing intention to kill when 
beating started—Accused is not guilty of murder 
under S. 301, Travanoore Penal Code — Offence 
committed is one under S. 325 and not under 
B« 826 as stick used is not weapon falling within 
Boope of latter section 1596 

-S. 325—See also ibid, S. 300 1596 

——5. 325 —Punishment and sentence—Accused 
adopting atrocious method of torture resulting iu 
collapse of victim —- Maximum punishment pro¬ 
vided in section was given 159c 

-S. 326-^Sea ibid, S. 300 1596 

■-S, 354 — See Criminal P. C. (1898), S 238 

lri7c 

—S. 376—See also Criminal P. C. (l89^), 
B. 238 167o 

— '3. 375—Evidence—Rape by several accused 

— Evidence of ravised woman unreliable with 

reference to some accused—It is unsafe to act on 
her evidence with respect to other accused unless it 
is corroborated by independent teatimoney either 
direct or circumstantial—Evidence Act (18^2), 
S. 133 1676 

S. 441 —Sac Evidence Act (l872), S. 114 

-S. 499—Editor of newspaper — Responsihi. 

lity cf, during his absence 105a 

- S. 499, Exception 9 — "Good faith” 1056 

— '■■S. 499, Exception 9 — Publication in news- 

pap>6r of libel containing charge of bribery against 
Magistrate — Publication held nob for protection 
of any person or for public good —Public good held 
could be safeguarded by making representation to 
Government — Publication iu nevspaper held 
excessive and destroyed privilege 105c 

S. 499 Exception 9 —Whether publioati >o of 
libel is for proteocion of interest of particular 
person or for public good is quesMon of law: l05d 

--.S. 600 — Ciibel containing charge of bribery 

ftgaiost Magistrate publi-ihe i in newepaper having 
poor circulation —Aooiiaed acquitted in private 
complaint by Magistrate—Appeal by Government, 
since reputation of its officer was involved— 
Government nob interested so much in punish- 

ment, as in obtainieg decision of Court_Remedy 

by way of civil suit for damages open to onm- 
plainanb—Ends of justice held would be satisfied 
by sentencing accused to pay fine of Re 1 : 105e 
Praotioe—Person seeking reliefs provided by an 
and Order made thereunder cannot burn 
roimd and say that the Act is ultra vtres the 
iegisla^ure 2110 

1951 ludesea (Tra-Co.) 2a. 


Presumption 

See ( 1 ) Evidence Act (1872), S. 21 109c 

(2) Evidence Act (1872), 8 . 114(g) 87 

Preventiye Detention Act (IV [4] of 1950 )— 

See under Public Safety 

(Private) International Law —See Interna¬ 
tional law (Private) 

Provincial Insolvency Act (V [6] of 1920), 
S. 4 — Travanoore Insolvency Act (Vll [ 8 ] of 
1106), S. 4 (l) Proviso — Claim by Receiver — 
Jurisdiction of Insolvency Court 139 

- Ss. 4, 61 (3) and 66 (3 )—Sale of insolvent’s 

property after adjudication—Relief of possession 
by Official Receiver — Power of Court to g»*anb 
relief l93a 

— - -Ss. 28 (?), 30 and 64 — Order of adjudica¬ 
tion — Transfer held to be act of insolvency_ 

Finding, if can be challenged in annulment pro- 
ceedings 55a 

- S. 30^See ibid. S. 28 (7) 65a 

-S. 61 (3)—See also ibid, S. 4 19Sa 

-S. 61 (3) — Court sale of insolvent's pro¬ 
perty — Purchase by insolvent’s benamidar_ 

Official Receiver, if can claim consideration: 1986 

— 8 . 63 —Good faith—Transferee’s good faith 
alone if sufficient 556 

-S. 53—Birden of proof 55d 

>S. 63 — Good faith — Mortgagee advancing 
Rs. 76,000 on mortgage — Mortgagor in embar¬ 
rassed circumetancea at time of mortgage — No 
pro,.er enquiry regarding general financial condi¬ 
tion of mortgagor made by mortgagee bhough 
there were materials bo put mortgagee on enquiry 

— Mortgage held was nob one made in good faith 

55/ 

—53—Transfer annulled—Rights of Trans¬ 
feree 55 g 

- S. 53—Fraudulent transfer — Threat of le¬ 
gal proceeding 55 y 

-S 53 — Procedure 65 ^ 

- Ss. 6i an<i 54—Procedure — Joint applica¬ 
tion in respect of more than one transfer 55 { 

-S 54 —also ibid. S. 28 (7) 55 a 

-S. 54 — P.audulenb preference—Dominant 

motive t> prefer S6k 

--S. 54—Transfer pursuant to prior agreement 

—Validity 55$ 

- S. 6Q (3)—See ibid, S. 4 193a 

PUBLIC SAFETY 

Preventive Detention Act (17 [4] of I960), 
S. 3—See also Coastitubion of India, Art. 22 ( 5 ) 

130 

- Ss. 3, 7—Order under S. 8 —Whether arbi, 

tcary—Grounds—Vaguenies 2l7a 

— 8 . 3 —Satisfaction of detiining authority_ 

Nature of 2176 

-S. 7 —See ibid S. 3 2l7a 

•Ss. 12, 13 —Period of detention 2l7rt 

- S. 13^See ibid, S. 12 2l7o 
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Fablio Safety (contd.) 

Tray ancore-Cochin Public Safety Measures 

Act (V [ 6 ] of 1960)~~UitrQ vires—The Act and 
Paddy Acquisition and Movement Control Order 
(l950) promulgated thereunder are not ultra vtrds 

24ld 

- S. 4—Scope of 221 & 


Begtstratlon Act (XVI [16] of 1908), S. 28 — 
Sale cited presented for registration at A for con¬ 
venience of parties—Property lying within juris- 
diction of sub registry ofiBce at B — Imaginary 
properties at A included in sale deed—Sale-deed 
held was not invalidated 426 

Bcstitution— See Civil P. 0. (1908), S. 144 

226(1) 

Specific Relief Act (I [l] of 1877), S. 42—See 
Marumakkathajam Law 2l2(l)fl 

Succession Act (XXXIX ^39] of 1925), Ss. 218, 
jgjgS^probate Court—Duty of—Question of title 
^Probate 229a 

_ S. 222—See ibid, S. 218 229a 

_S. 597—Judgment of Probate Court if judg¬ 
ment in rem—Probate 229c 

■S. 228 _Travancoro Probate and Adminis 


^ 1. t* V w — — -- 

tration Act, S. 16 — Word “may" if to be inter¬ 
preted as "shaU"—Discretion of Court 2296 

_g 228 _Travancore Probate and Adminis¬ 
tration Act. 8. 16 — Grant of probate under Sec- 
tion 2294 


m twAi* . 

Temporary injunction —See Civil P. 0. (1908), 

O. 89 , a. 1 221 fl 

TENANCY LAWS 

Cochin Tenancy Act (XV [15] of 1113), 

Sb 19 56 arzd 50—Decree providing for renewal 
deed—Rate of rent enhanced—Deed not executed 
^Liability to pay at enhanced rate 183 


Tort— Negligence — Contributory negligence — 
Person suddenly put in 'position of imminent 
tapper_Omission on his part if contributory 

negligence 

_.Damages_Motor car damaged by collision 

■Standard^of damages 171^2)4 


transfer Of Property Act (IV [4] of 1882). 
S 7 —AnplicabiUty of Act to Cochin 176 

I_S 6 - Civil P. 0. (1908). 0. 21. R. 12 — 

Mesne' profits - Bight to claim — Nature of 
Assienment of mere right to claim mesne 

—Validity . 

_ Ss.39, 129 -Benami—Advancement lyofl 

_S 55 _Principle? underlying 8. 62 apply in 

Travancore Cochin, though Act does not 1876 
_ 5 55 _Transfer in fraud of creditors 287o 


_5. 55—*At this option'—Avoidance of tran^ 

fer, mode of . v ii 

_S. 55 — Repairs or addition by seller after 

sale 

,g. 55_ See also Debt Laws — Travancore 


T. P. Act (conf4J 

Ss, 68 , i66—Lease and asufmotuary moxfr- 


gage—(Travancore) Ordinance 11 [2] of 1125 
Act yill [8] of 1960 190 

-S. 60 

See also (l) ibid, S. 67 lOlOib- 

(2) Limitation Act (1908), S. 8 l7d 

(8) Mortgage (FB) 71 

_ 8 , 60—Suit for redemption—Ocsfea of mort¬ 
gagee l'^^ 

- S. 60—Kuzhikanam document — Eight to 

redeem 

_ S, 63 — Accession to mortgage property — 


Mortgagor if entitled to interest in all oircnm 

stances 24 

■S. 63-A — Improvements by sub-mortgagee 

109/ 

S. 67—Prior and puisne mortgagee — Both 


suing and obtaining decrees end purchasing mort- 
gaged property—Prior mortgagee ootaining poa- 
aession — Remedy of puisne mortgagee later 
purchaser—Civil P. 0. (iSOS). 0. 84, B 1 8ft 

_ Ss. 67, 60—Acquisition by hypothecatee of 

some items in hypotheoa — Subsequent suit for 
sate 

Ss. 67 and 60 — Purchase by hypothecate© 


of all items in property—Purchase, in respect of 
some, infruotuous — Integrity of mortgage, if 

broken ^ 

_8. 07. A — Law in Cochin before the Act — 

Consolidation of mortgage and charge l7a 

S. 76, Cl ('a;—Cutting timber and clearing 


the ground for purposes of improvement would 
not constitute waste — Mortgagor would be en¬ 
titled to value of trees cub if they fire proved to 
belong to him, i. e., to have existed before pos* 
sesBion was delivered to mortgagee. lo9(^ 

-S. 91 —Integrity split up—Partial redemp¬ 
tion can be had 212 (2)* 

S. 100 —Charge when extinguished l7a 
S 106—See ibid, 8 . 68 190 


. 8 . 105 _Absence of exclusive possefsion — 

t _ __K 


Debt Relief Act, 1116 (II [2] of 1116), 8. 2 (ix) 

154a,6 


Cochin Verumpattomdar Act (VIII [8] of 1118) 

18ft 

_ S. 122-See ibid. S 39 196a 

Travancore Abkari Act (IV [4] of 1073) at 
amended by Act iVI [ 6 ] of Ji25;_Abbari Rule© 
under— Selection of site for liquor shop — Bes- 
tricttOD on - Validity of— Constitution of India, 
Arts. 13 (2) and 19 I97ff 

Travancore Agriculturists Relief Act'"71/^5/ 

of 1112 ) — See under Debt Laws. 

Travancore Christian Guardianship Aotf"77 
[ 2 ‘ of 1116) — Retrospective effect — Paternal 
uncle 1186 

Travancore Civil Courts Gnide (1099^ (IHE), 

B, 272 — Failure to pay process fee within time 
prescribed by B. 272— Order of dismissal is judL 
cial—Limitation Act (3908). Art. 182 1796 

- B. 290 — See Civil P. 0. (j908), 0. 2!, 

Rr. 95. 96 18ft 


% 
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Travanoore Civil Courts Guide (contd.) 

- - B. 766 — Oourb passing order for isBue of 
notioe under O. 21. R, 20, Civil P. 0. on nexfc 
day of presentation of exeoation application — 
Order is in aooordanoe with rule—Deoree>bolder 
oannot contend that it is passed without notioe 
to him as he is expected to know of such order 

179a 

TraYancore CiYil Procedure Code (VIII [6] 

of 1100) — See aho Civil P. C. (190S) 

-S SI —Hypothecation bond containing sti¬ 
pulation that arrears of interest will be treated 
as principal and interest calculated thereon — 
Stipulation should not be treated as one for com¬ 
pound interest 39a 

TraYanoore-Coohin Court-feefl Act (II [2] of 
1126)t — Se$ also under O 'urt-fees Act (1870). 
- S, 3 ( 61 (c )—Land — Meaning of— Court- 
fees Act (1H70). B. 7 (v) (d) 1426 

*TraYancore.Coohin High Court Act (V '5] 
of 1125 (ME)^ S. 9 (1) — Person over 60 years 
if disqualified from bolding office as Judge — 
Constitution of India, Arts. 217 (l), 876 (2) 

45d 

(Travanoore Cochin) Holding (Stay of Exe. 
Qution Proceedings) Act (VIII [8/ of 1950 )— 
See undt-r Dnbt Laws. 

(Travancore.Gochin) Holdings (Stay of Exe. 
cution Proceedings) Ordinance [2] of 
1126)—See under Debt Laws. 

TraYancore-Coohin Industrial Disputes Act 

(XVI [16j of I960)i S 20 —Governmont Noti¬ 
fication referring to Central Act (XIV [H] of 
19 »7)—Effect 2036 

Travancore-Coohin Public Safety Measures 
Act (V Is] of 1960) — See under Public t^atety, 

*TraYancore-Cochin Public SerYice Commis¬ 
sion Ordinance IV/o/ 1124, MS j rmd 
Travan o»e Coc6in EnhUc Service Contwis- 

l*on (Conitnuance) Act, 1960'^ S 3 • 6) _ 

EmploymeDt under Government — Judgeehip of 
High Court whether t^uch employment—Copsbi- 
tutioD of India, Art 819 4 ii/ 

TraYancore Criminal Procedure Code (VllI 

[8^ of 1117 ME) —6’m also under Criminal P. C, 
(1898) 
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TraYancore Criminal P. C- (contd,) 

-S. 24,4, Proviso — Complaint by public ser¬ 
vant — Criminal P. 0. (1898), S. 247, Proviso 

25 

TraYancore Debt Relief Act (II [2] of 1116) 
— Befl under Debt Laws. 

TraYancore District Municipalities Act 

(XXllI [23] of 1116) —See under Municipali¬ 
ties 

Travanoore General Clauses Act (II [ 2 ] of 

1072), S, 2 (6) — Good faith — Definition ex¬ 
plained 55 g 

Travanoore Hindu Law of Inheritance (Am¬ 
endment) Act (III [3J of nil), S. 5 - Sister 
and sister’s son take precedence in order of suc¬ 
cession to father's-brother 2186 

Travanoore InsolYency Act (1090), S. 33^See 
Civil P. 0. (1808), O. 20. R. I 8 (2) 97 

Travanoore Limitation Act (VI [6] of IlOO) 

—See under Limitation Act (190H) 

Travanoore Motor Yehicles (I [1] of 1117) 

—See under Motor Vehicles Act (1939) 215 

Travanoore Nayar Act (II [ 2 ] of 1100), 
S, 40 —Trees planted by a Karnavan in the ordi¬ 
nary course of husbandry cannot be treated as 
aoquisifcicns falling under 8 . 40 986 

- S. 41 — Property gifted by father before 

Regulation (I [l] of 1088) — Nature of property 

« 83 

TraYancore Partnership Act (XII [ 12 ] of 

1115 —iiVfl under Partnership Act (1832) 
Travanoore Penal Code (l [ 1 ] of 1074 ) — See 
und-r Penal Code (i860) 

Travancore Probate and Administration Act 
(II [2) of 1105), S, 16 — See Succession Act, 
(l9!fi5). S 228 2296 229£f 

Trusts Act (11 fa] of 1882), S 90-Appiioabi. 

lity to Travancore-Mortgage—Sub-mortgage— 

Advantage obtained as sub-mortgagee_If avail¬ 
able to mortgagee and mortgagor 109e 

Waiver—Sfe Civil P. C. (1908). O. 21, R. 10 

Words and Phrases _ See Malabar Law*^— 
E/.hava 

Workmen’s Compensation Act (VIII [8] of 
- S. 13—See Master and Servant 17l(2)e 
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Travancore-Cochin High Court 


[G.N.L] 

1. R. (38) 1981 TraTancore-Coohin 1 

KoSHI and QoVINDA PlLLAT JJ. 

Orient Ship Supply Co.| Ltd _ Plaintiffs — 

Appellants v. Kalamarsand Companyt Steam 
Ship Company — Defendant j -—Bespmdents. 

Saaond Appeal No. 19 of 1124 <C), D/- 12-0 1950. 

(a) Internatiooal Law—Private—Contract of — 
affreightment Law applicable—Intention of parties. 

The validity, interpretation and effect of a contract 
of affreightment are governed by the proper law of the 
contract. The proper law of a contract of affreightment 
is the law hy which the parties intend that their con¬ 
tract should be governed. When the lotention of the 
parties to a contract as to the law governing the con¬ 
tract, ie expressed in words, this expressed intention 
determines the proper law of the contract. 

Where a clause in a bill of lading contained a provi¬ 
sion that all suits relating to goods consigned from the 
port in British India to port outside British India and 
vice versa would be hied only in British India, it was 
held that parties intended that the contract of affreight¬ 
ment should be governed by the law prevailing in Bri¬ 
tish India. [Para 6] 

(b) Contract Act (1872), Ss. 151, 152 — Contract 
of carriage — Duties and liabilities of common 
carrier, if governed by Contract Act—Applicability 
of English Common Law—Carrier. 

Tbs duties and liabilities of a oommon carrier are 
governed in India by the principles of the English 
Common Law on that subject except where they have 
been departed from by special statutes like the Carriers 
Act, 1885, or the Railways Act, 1090, or the Carriage of 
Goods by Sea Act, 1925, and notwitbstandlng some 
general expressions in the chapter on bailments, a com¬ 
mon carrier's responsibiliiy is not within the Contract 
Act, 1872. Contract to carry goods by sea on the deck 
of ship not being governed by any special statote, Eng- 
mb OommoQ Law rules apply and therefore it is open 
to the carrier to protect himself by appropriate clauses 
>0 the Bill of Lading from liability lor all kinds of loss 
ot damage. (Paras 7 and 13] 

Anno : Contract Act, Ss- 151 & 152 N. 1, 2. 

M.S.Menon^for the Appellants ; A. Madhava 
i-raWitt/or Ut Respondent; D. R. Kammath — for 
the Respondents. 

1951 Tra.-Oo./l & 2 

» 
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Judgment. — This second appeal is by the 
plaintiffs. The suit out of which it arises was 
instituted by them before the Cochin District 
MuDSiff’s Court for recovering the value of 
articles allied to have been short-delivered out 
of a cooBigument of goods shipped by them from 
Bombay to Cochin in a Steamer belofging to 
de'eadant i company. Defendant 2 is their (let 
defendant's) locil Steamer Agent- The plaiutiffs- 
appellants constitute a limited company doing 
busintss in Matfcanoherry. Ooobin and they had 
a branch at Bombay. On 31-10-1944 under a 
Bill of Lading of even date they shipped from 
Bombay to Cochin 61 packages of cargo consist¬ 
ing of 40 cases of Lemon Grass Oil, 6 drums of 
Chaulmogra Oil. 6 drums of Margosa Oil and 
9 bag^ of betelnuts by defendant i Company's 
Steamer Kalmar sand. The Bill of Lading 
Opens With the statement that the goods were 
shipped in apparent good order and condition, 
but when the steamer arrived in the Cochin 
Port on 4.11-1944 it was found that a part of the 
plaintiffs’ cargo was damaged. The boat-note 
issued by the Ship’s Officer to defendant 2 when 
d-aoharging the cargo at the Cochin Port shows 
that, defendant 2 took delivery of the goods 
from the ship and stored them in his godown at 
Mattancherry, When the plaintiffs found that 
the goods were damaged they d-clmei to take 
delivery of the same and arranged with the 
Lloyd's agents to have a survey oonduoted. 
After the survey by the Lloyds' agents, the plain- 
tiffs took delivery of the goods and on receipt 
of the report of the survey they called upon the 
defendants to make good the loss disclosed by 
the report. The survey report showed that there 
was considerable shortage of Lemon Grass 
Margosa and Chmlmogra oils. The total loss 
was estimated at Ra. 977-4-1 and the defendants 
were called upon to pay that amount together 
with interest thereon from the date the steamer 
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arrived in Cochin Port, and the surveyor’s fee 
H 3 15. The defendants repudiated their liabi¬ 
lity for the claim made on them and pointed 
out that under the terms of the Bill of Lading 
there was no liability for defendant i company 
to answer for the loss, if anyi sustained by the 
plaintiffs and that as the goods on their arrival 
at Cochin were in the same condition as they 
were when delivered to the plaintiffs, defendant S 
cannot in any event be made liable. Soon after 
this repudiation the plaintiffs brought the suit 
giving rise to this second appeal to recover 
from defendants l and 2 Ks. 1026-11-1 together 
with future interest and costs. Both the defen¬ 
dants resisted the suit on the grounds mentioned 
in their respective replies to the plaintiffs’ let¬ 
ters demanding payment of the amounts by 
them. The defence raised found favour with the 
trial Court and that Court dismissed the plain¬ 
tiffs’ Euit with costs. The Munsiff’s decision was 
confirmed by the learned Additional District 
Judge, Anjikaimal, before whom the plaint^s’ 
appeal against it came up for hearing. The 
plaintiffs have hence preferred this second 

appeal before this Court. 

[2] That the goods did not arrive in Coohin 

Port in the condition in which they were ship- 

ped at Bombay is fairly cleat on 

Z the record and that 
either The Lloyds’s report found that there 

was ‘shortage due to leakage’. The report fut- 
Thet 8tls that at the time of the survey some 
drums and tine were leaking and .some 

j IhA ntftnks of SOmO CftBOB W0r6 DrokfiD* 

The report attributes these oonditiona to the tme 
Mng ‘dented, holed and/or soldering given way 

anfthe druiAs being ’dented and opened at the 

ftTid states that these were probably due 

to handling during transit. In the Bill of Lading 
fhfi weight or naeasurement of the several 
oaokages is noted in the column headed Said 
to weigh or measurb** and the Lloyds surveyor 
estimates the losses due to leakage on the basis 
of the difference between the weight or measure¬ 
ment given in the said column of the Bill of 
Lading and the weight or measurement found 
at the time of the survey. Among the reasons 
which the Courts below give to exempt defen- 
dant 1 company from liability for the value o 
the goods thus found short is that the Bill of 
Lading contains sufficient clauses to exempt the 
carrier from liability for the loss. Clauses 1 and 

2 among the 37 printed clauses and two stamped 
clauses or endoreements are relied on in this 
behalf. The printed clauses are cl. 1 and 2 and 
they read as follows : 

■‘(1) Weight, contents and value when shipped 
unknown. 

(2) The Company shall not be liable lor loss, damage 
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or delay directly or indirectly resulting from any of the* 
following causes or petila, however, ooeasioned; viz,* 
act of God, King’s enemieej piracy; robbery, theft or 
pilferage with or withoat violence on board or else¬ 
where, and whether by person in the service of their* 
Company or not; arreste and restraints of princes, 
rulers or people; riots and civil commotions, strikes, 
lockouts or other labour disturbances barratry, jettison, 
collision, fire, breakage or leakage; vermin; sweat; rust; 
temperature of holds; climate; rain; injurious eflMt of 
other goods, whether by contact or otherwise, how¬ 
ever; perils, dangers and accidents of sea. rivers or 
navigations; unseaworthiness; unfitness or defect oi 
any kind in hull machinery tackle equipment, or ap¬ 
purtenances at the commencement or any stage of the* 
voyage (provided reasonable means have been taken by 
the company to the Port of Shipment to prevent same) 
any act neglect, or default whatsoever of pilot, master,., 
officers, marine engineers, stevedors or other servants- 
or agents of whatsoever of the Oompany on board or 
elsewhere in the management, navigation or otherwise 
of the steamer or of any other steamer belonging to the 
Oompany, or in the loading, stowing, carnage, unload¬ 
ing or delivery of the cargo.** 

The stamped clauses are : "On Deck shipper’s 
risk”. “S. N. R. for breakage and leakage . 
The letters S. N. R. stand for the words ‘Stea¬ 
mer not responsible’. 

[ 3 ] In second appeal the learned oounael for 
the appellant readily conceded that if the above 
olausea or conditions of the Bill of Lading are 
good or valid in law the appeal must fail. His 
contention, however, was that a carrier of goods- 
by sea cannot reduce his liability by contract 
beyond the limit fixed by 8. 161, Indian Con¬ 
tract Act (B. 104, Cochin Contract Act) and that,, 
therefore, those clauses in the Bill of Lading , 
exempting the oompany, defendant 1, from 
liability for negligence or reducing the limit 
prescribed by that section are void. The answer 
to this must depend on whether a contract of 
the kind we have before ua in this case for 
carriage of goods by sea is governed by the 
provisions of the Contract Act or by any other 
law. Admittedly neither the Carriers Act III [3] 
of 1865 (Cochin Act XVI [I6l of 1112) or the 
Carriage of Goods by Sea Act, XXVI [26] 
of 1925 (Cochin Act LIX [59] ot 1112) would 
apply to the suit contract. The former Act 
relates to the business of transporting lor hire 
property from place to place, by land or inland 
navigation while the definition of “goods” in 
Art. 1 of the Schedule to the latter Act exclude 
cargo which by the contract of carriap is 
stated as being carried on deck and is so 
carried. The argument of the learned Mun- 
ael for the appellants is that the provisions 
of chap. IX of the Indian Contract Act headed 
"of Bailment” would govern a contract made 
in India to carry goods by sea on the deck of a 
ship and that a 3 it is settled law that the bailee 
cannot contract himself out of the minimum> 
reponsibility prescribed thereunder the company^ 
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defendant 1 , muat; be held reaponeible foe the 
loss Buataioed by the appellants unless they estab¬ 
lish that the damage caused to the appellants* 
goods was in spite of their exercising the neces¬ 
sary care and prudence. The plaint goes to the 
extent of attributiog the damage caused as due 
to culpable negligence on the part of defendant 1 
company's agents and or servants in the handing, 
loading and unloading or other operations oon- 
duoted while the goods were in their custody and 
control. The respondents in their reply besides 
stating that the damage was due to rough wea¬ 
ther beyond the normal also contended that the 
English Common Law rule permitting a com. 
znon carrier to protect himself by express con¬ 
tract from liability for the negligence of himself 
and his servants is applicable to a contract 
in India to carry goods by sea on the deck of a 
ship and that thersfore the various olauses in 
theBillof Lading referred to above are valid and 
binding on the appellants. Both the learned 
Munsiff and the learned appellate Judge accept¬ 
ed this view point and non-suited the plaintiffs. 

Ul Had the findings of those Courts on the 
question whether the company, defendant 1 , 
had in carrying the plaintiffs’ goods exercised 
that care which a man of ordinary prudence 
would, under similar eiroumstanoes, tahe of his 
own goods or whether there has been negligence 
on the part of the company defendant 1 . or their 
agents or servants been to our satisfaction who 
may perhaps not have had to discuss or decide the 
question of law debated at length at the Bar whe¬ 
ther the English Common Law rule referred to 
above or the provisions of the chapter on bailment 
in the Contract Actshould be applied to this case. 
The trial Court has no doubt recorded a find- 
ing that the company, defendant 1 . had taken 
the necessary care and precaution and that they 
were not at all negligent. We have, however, 
our own doubts whether that Court's appreoia- 
tion of the evidence is correct or its view as to 
the incidents of the onus of proof is proper. As 
for the lower appellate Court it is very d'ffioult 
to make out any definite finding on these mat¬ 
ters from its judgment. Its inclination would, 
however, appear to hive been one of agreement 
with the findings of the trial Court. If the find, 
mgs of the Courts below on the above questions 
were clear and in a form acceptable to us it 
would have made • no difference to the result 
what law applied to the case. But as matters 

stand at present we have to decide what the law 
to be applied is. 

[Bl It may look anomalous that it should be 
oontended on behalf of the ehipper that the 
liability of the Steamship Company carrying 
goods by sea (deck cargo) is only that prescrib¬ 
ed by the Contract Act and not that of an in- 


surer as enjoined by the English Common Law 
rules relating to common carriers and the carrier 
should contend in the opposite way. The ano¬ 
maly is, however, only on the surface. While 
under the Eoglisb Common Law applicable to 
common carriers, the common carrier can enter 
into any contract so as to protect himself (only 
be should do so in clear, definite and unambi¬ 
guous words) the Contract Act does not permit 
a bailee to oontraot himself out of the minimum 
responsibility prescribed by the Act. 

[ 6 ] For a decision whether the provisions of 
the Contract Act or the English Common Law 
rules relating to common carriers should govern 
this case a few facts and certain salient rules of 
the law relating to contracts have to be borne 
in mind. This contract of affreightment was 
made in Bombay by the plaintiffs who throngh 
their Bombay branch were doing business in that 
city with defendant i Steamship Company 
which has its Head Office at Bombay. The con¬ 
tract is to carry goods from Bombay to Cochin 
and to deliver the same to the plaintiffs at the 
latter place. The contract was, therefore, made 
in one jurisdiction and the main or the pricoi- 
pal part of the performance thereof was to take 
place in another jurisdiction. The proper law; 
of a contract of affreightment is the Jaw by 
which the parties intended that their contract 
should be governed. See Indian Contract Act 
Pollock and Mulla (isdn. 7 . p. 492). This accords 
with the view expressed in Dicey’s Conflict of 
Laws. Rule la? in that book (Edn. 6 , p. G 65 ) 
states that the validity, interpretation and effect 
of a contract of affreightment are governed by 
the proi^er law of the contract. In B. i26 (p, 579 ) 
it is stated that 'the proper law of a contract’ 
means the law to which the parties intended or 
may fairly be presumed to have intended, t© 
submit themselves. .Sub rule i {p. b 84 ) to the, 
above rule states that when the intention of 
parties to a contract, as to the Jaw goverumg 
the contract, is expressed in words, this expr^ 
ed intention determines the proper law of the 
contract. The Bill of Lading in this case states 
in cl. 20 thereto as follows : ^ 

‘'Wbeo 800(13 are consigned from a po t in British 
India to a Port outside British India, or when goodj 
arc consigned from a Port outside British India to a 
Port within Britifh India all suits of whatsoever kind 
or nature in reapoet of such goods shall be hied in 
British Courts only.” 

The term 'British Court* occurriogin the above 
clause should with reference to this particular 
contract be understood as refeiring to Courts 
established in what was then British India. 
Clause 31 of the Bill of Lading expressly states 
that: 

"All the terme, previsione and eonditioos of the 
Indian Carriage cf Gools by Sea Act 1925 and the 
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Schedule thereto are to apply to the oontraot coniaic- 
ed in the Bill of Ladiog and the Company are to be 
entitled to the benefit of privileges, rights and imma* 
nities contained in such Act, and the scbednle thereto 
as if the same were herein specifically set out. If any- 
ihiog herein contained be inoonsistent with Che said 
P'ovidions it shall be to the extent of ench inconsis- 
tenoy and no further be null and void. It is hereby 
expressly further agreed in pureuance of the provi- 
bIods of Art. 7 of Schedule to ihe said Act that the 
carrier's liability, prior to the loading on, and subse* 
quent to the discharge from the ship, shall be governed 
by the conditions and exceptions of this Bill of 
Lading.” 

From these two clauses we can with confidence 
state that the parties to the suit contract in¬ 
tended that it fhould be governed by the law 
prevailing in what was then British India. That 
that is the only interpretation possible would be 
clear from alias. 9, 4 and 5 on page 692 in 
Dicey’s Conflict of Laws. Illuatration 3 is the 
case in Eamlyn v. TallisJcer DistiUeryt (1894) 
A. 0 302: (71 L. T. 1) and that illustration reads 
as follows: 

and A enter into a contract in London which is 
to be performed, except as to the arbitration olauae, in 
Scotland. It Is an express term of tbe contract that 
any dispute arising cut of it shall be settled by arbi* 
tratioD by two members of the London Corn Exchange 
in tbe usual way. English law is the proper law of the 
Contract.*’ 


In that case at page 208 of the report Lord Her- 
schell L, C. has said: 

“Now in the present case it appears to me that the 
language of the arbitration clause indicates very 
clearly that tbe parties intended that the rights under 
that clause should be determined aocordiog to tbe law 
of England. As I have said, the contract was made 
there; one of the parties was residing there, where 
under such circumstances tbe parties agree that any 
dispute arising out of their contract shall be settled 
by arbitration by two members of the London Corn 
Exchange, or their umpire, in tbe usual way'it seems 
to me that they have indicated as clearly as it [S pos- 
eible their intention that that particular stipulation, 
which is a part of the contract between then, shall be 
interpreted aocordiog to and governed by the law, not 
of Scotland, but of England, and I am aware of no- 
thine which stands in the way of the Intention of the 
narties, thus Indicated by the contract, they entered 
into, being carried into eSeofc. As I have already point¬ 
ed out, the contract with reference to arbitration would 
have been absolutely null and void if it were to be 
r»overned by tbe law of Scotland. That cannot have 
been tbe inlention of the patties; it is not reasonable 
to attribute that intention to them if tbe contra^ may 
be otherwise construed; and for the reasons which I 
have given, I see no difficulty whatever in construing 
tbe language used as an indication that the contract 
or that term of it, was to be governed and regulated by 
the law of England.'* 


At p. 213 of the report Lord Watson said : 

“ ,. . . the clause of reference is expressed in 
terms which clearly indicate that tbe parties had in 
contemplation and agreed that it should be interpreted 
according to the rules of English law. If they bad 

stipulated that all disputes arising out of the contract 

were to be decided in tbe Court of S^sion. I sbcold 
have been of opinion that they bad In view the princi¬ 
ples of Scotch Law, and meant that their mutual 


stipulations should be construed Aocordiog to these 
principles. And, to my mind, their selection from the 
membership of a commercial body in London of a 
conventional tribunal wbiob Is to act *in tbe usual way*, 
or, in other words, in the manner which is ooBtomai^ 
in London, indicates, not less couolusively, that, in 
agreeing to such an arbitration they were oontia^lng 
with reference to tbe law of England.’* 

It is BeoesBsry to quote the other illaatrations 
here. Bead in tbe light of Lord Watson's views 
cl 20 of the Bill of Lading makes it abandant-| 
ly clear that tbe parties to this oontraot mtendedj 
it to be governed by tbe law obtaining in Bom¬ 
bay or other parts of British India. 

[ 7 ] From tbe above disGaasion or references 
it shoald not be inferred that that tbe appellants 
contended, or that we think, that the law in 
Cochin relating to common carriers not governed 
by the provisions of tbe Carriers Act or the 
Railways Act or the Carriage of Goods by Sea 
Act, is any the different from what obtained in 
Bombay or in other parts of tbe erstwhile British 
India. What Mr. M. S. Menon, the learned 
counsel for the appellants contended was that 
on a proper examination of the different Indian 
or Cochin Statutes relating to common carriers 
and the proviaions of the Contract Act it would 
be found that after the respective dates on which 
the Contract Act was n3ade law in India and in 
Cochin, oontraefs of affreightment not governed 
by any special statutes relating to the same 
were, and would still be, governed by the provi¬ 
sions of tbe Contract Act and not by the English 
Common Law rules relating to common carriers 
which DO doubt must be taken to have been the 
law in Cochin as elsewhere in India before the 
intervention of Statute law. Decided oases in 
the various Indian High Courts have, however, 
authoritatively laid down that the duties and 
liabilities of a common carrier are governed in 
India by the principles of the English Common 
law on that subjeot except where they have 
been departed from by the Carriers Act or the 
Railways Act or tbe Carriage of Goods by Sea 
Act and that notwithstanding some general ex¬ 
pressions in the chapter on bailments, a common 
carrier's responsibility is not within the Indian 
Contract Act of 1872. Decisions laying down 
ibis rule will presently be referred to, but just 
now we refer to this to point out that when the 
parties to the suit contract had agreed to be 
bound by the law obtaining in Bombay or else¬ 
where in British India it is not open to as here 
to investigate and decide for ourselves what 
that law is. Our duty is to ascertain wbat the 
law bas been expounded to be by the Indian 
High Gonris and apply the same to the decision 
of the case before ns. 

[8] We now proceed to refer to certain de¬ 
cided cases dealing with tbe above aspect. In 
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EngUeh and Empire Digest, vol. xi under the 
heading “application of Foreign law by Court” 
on p. 807 in footnote (o), it is stated thus ; 

"la applying the law of a foreign State, tbo oonstrao- 
tioD shown by (be evldenee to be placed upon the 
provision of its statutes by the Courts of that state 
mast be given eSecc to. The interpretation oannot 
depend on the view taken of It by the domestio Court : 
AlUn. V. Standard Trusts^ (1919) 3 W. W. R. 974 
CAN.” 

In Madhavan Nayar v. Erechan Nayar^ 16 
Oooh. Ju B. 123, while repelling the argument 
that the Cochin Court should enquire for iteelf 
that law should be applied to the Cochin acqui. 
sitiona (landed property) of a junior member of 
a British Malabar Tarwad than follow the 
law aa laid down by the Madras High Gonrt 
Yarugis J. (as be then waa) quoted the above 
extract with approval and bimaelf observed as 
follows at p. 129 of the report : 

"This subtle applioation, if I may so call it, of the 
lex loci may perhaps be described more aptly than 
elegantly as making foreign law at home instead of 
importing it from its own country. This is a bueiness 
not sanctioned by any authority known to me. Such 
authority as there is, is against it.” 

The quotation from the Eoglish and Empire 
Digest follows these observaliionB and the learned 
Judge then refers to a Bombay decision reported 
in Mahomed Haji Abu v. Khatubai^ 43 Bom. 
647 : (a. I. B (5) 1916 Bom. 39) and then pro¬ 
ceeded to state thus: 

“Indeed the matter admits of little doubt, for, when 
International Law speaks of foreign law it means 
authoritative foreign law, that ie, either statute law or 
the law authoritatively laid down by the duly constitu* 
ted C arts of the forign State Law is sometimes used 
as eyoonymous with the ‘sources of law,' This is quite 
legitimate in relation to matters not passed upon by 
the Courts having authority and not covered by 
statute. But in conneocton with a point expressly deci¬ 
ded by a foreign Court, the distinction between law 
and the eoorces of law must be respeoted.” 

The following observations of Macleod J. (as 
he then was) at p. 684 of the Bombay decision 

now named would also seem to be apposite here: 

”lf the Potebander Courts have decided that the 
partiouUr custom exists, tbeu there is a rule of decision 
and with all due reapeot to the learned Judge it is not 
open to ua to question whether the Porebunder Courts 
were right or wrong, for then our conoluaion would be 
not what the law of Porebunder is but what we think 
It ought to be.” , 

^[9] In placing reliance upon Varugia J.*a 
Views in Madhavan Nayar v. Erechan Nayar, 
16 Cooh. L. B. 123, we are not unmindful that 
the learned Judge was in the minority in that 
case. The majority opinion turned on the 
existence of a conflict between the Madras High 
Court on the one band and the Oocbin Chief 
Oonrt on the other as to the rule of devolution to 
the self.acquired properties of a junior member 
of a Marumakkatbayam tarwad and the learned 
Chief Judge (Narayana Iyer 0. J.) has made it 
clear at p. 126 of the report that but for the 


deliberate departure the Cochin Chief Court bad 
made iu previous cases from the Madras view 
and but for its opinion that the Madras view 
did not correctly interpret the law, the Madras 
rule of devolution would have bad to be applied 
to the Ooobiu acquisitions of the deceased 
owner. Narayana Menon J., the other learned 
Judge points out that when there is no positive 
rule of its own a domestio Court can as a rule 
of equity and good consoienoe adopt the exposi¬ 
tion of the law on a given question by a foreign 
Court; see pp. 137 and 198. There is no rule laid 
down by the Cochin High Court as to the law 
applicable to a contract like the one in this case 
and the view we take does not therefore in 
effect go against the majority opinion in Ifa- 
dhavan Nair v. Erechan Nayar^ 16 oooh. L. B. 
123. In other words, the present case is clearly 
distinguishable. In the later Cochin case cited 
at the Bar viz,, Sivaramakrishna v. Govindan 
Nair, 34 coch. L. B. 622 , the Cochin High Court 
had to choose between oosdioting interpreta¬ 
tions given by that Court and High Court of 
Madras on almost identical provisions of two 
statutes viz., the Madras Marumakkatbayam 
Act, and the Cochin Nair Act. Following the 
case in Madhavan Nair v. Erechan Naiar, 16 
oooh. L. R. 123, the High Court preferred its 
own previous interpretation and npplied the 
majority view in Madhavan Nayar v. Erechan 
Na^ar, 16 Cocb. L R. 123, to the decision of the 
case before it. That later case like the earlier 
one in Madhavan Nayar y, Erechan Nayar, 16 
Ooch. L. R. 123 can be distinguished on same or 
similar grounds. The passage quoted in the 
judgment in the later case from Dicey’s Conflict 
of Laws (Edn. 6, p. 861 corresponding to Bdn. 6, 
p. 869) refers to rare instances ‘of making 
foreign law at home’ and those exceptions only 
emphasize the rule. In Ramalinga v. Stoamu 
natha, A.I.R. (28) 1911 Mad. 638 : (I. L. B. (l94l) 
Mad. 891) the question arose whether a decree 
passed by the District Court of Trichur was 
valid for purposes of execution by a Court in 
the Province of Madras, to wit the District 
Munsifl's Court of Oannannoro. The patents of 
the defendant were subjects of the Cochin State 
but the defendant was a British subject as he 
was born in British India. At the time of 
the institution of ihe suit, the defendant 
was resident in British India and there was 
no submission t') the jurisdiotion of the Conrt 
in Cochin, The learned Judges, Leach C. J. 
and Soinayya J., held that the question whether 
the decree was good for purpo-es of private 
iDternational Law should be decided with 
roferoDCo to the question whether the defendant 
wa*’ a national of the Cochin State according 
to the law of that State. Relying upon a 
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decision of the Chief Court of Cochin reported 
in Meenakshi Amma v. Suhramania Iyer, 22 
coch. L. B. S93, the learned Judges held that 
under the Corbin law the defendant was a 
Cochin subject as well as a British subject and 
therefore the decree was binding on the defen¬ 
dant and could be executed against him in British 
India. The observation relevant for onr pre¬ 
sent purpose occurs at p. 690 of the report 
where the learned Chief Justice says that the 
Chief Court of Cochin was the highest Court of 
the Cochin State at that time and a pronounce- 
ment of the Full Bench of that Court must be 
accepted as the authoritative statement of the 
law which existed in the State. No undue 
importance need in our opinion be attached to 
the reference made by the learned Chief Justice 
to a decision by the Full Bench; the particular 
Cochin decision which the learned Judges fol¬ 
lowed happened to be a decision by a Full 
Bench. 

[10] These oases afford sufficient authority 
for US to hold that we should in deciding this 
case apply the law as to the rights and liabili¬ 
ties of a carrier of goods by sea as laid down by 
the Bombay High Court or other High Courts 
in India. 

[11] What remains for us now to do is to 
refer to decided cases in the Indian High Courts 
which lay down the rule that with respect to 
contracts of affreighment not governed by any 
Indian Statute specifically dealing with the law 
relating to common carriers the English Common 
Law rules apply and not the bailment sections 
of the Indian Contract Act. On an examination 
of the authorities it would be found that prac¬ 
tically every Indian High Court which has 
anything to do with the exercise of maritime 
jurisdiction baa so held. Bee Mahamad Eotvu- 
ther V. British India Steam Hao'igation Co, 
Ltd . 32 Mad. 95 : (i I. 0. 977 F.B ). Kariadan 
Kumher v. British India Steam Navigation 
Co. Ltd., 38 Mad. 941 : (a i.B. ( 2 ) 1916 Mad- 
833), Bombay Steam Navigation Co. Ltd. v« 
Tasudev, A.I.R. (16) 1928 Bom. 5; (53 Bom. 37) 
and Ua 3 i Shakoor Gany Firm v. Firm of 
Yolkart Broihtrs, AI.R. (18) 1931 Sind I2i: 
(25 S. h. R. 222 ). These are cases where the 
question mooted before us was specifically 
considered aod decided with reference to goods 
carried by sea. Of tue two Madras cases re¬ 
ferred to, in the earlier case Sankaran NairJ. 
bad taken a different view bat the latter deci¬ 
sion mikea it clear tbit the question had earlier 
been authoritatively decided by the Privy 
Council in the decision reported in Irrawaddy 
Flotilla Co, V. Bugivandas, 18 Cal. 620 : (18 
I. A. 121 P. c.). Further, any expression of 
opinion on this question by Sankaran Naic J., 


was not necessary In the view the learned Judge 
had taken of the other questions arising in the 
case. The learned Judge had agreed with 
White 0. J. in allowing the appeal and then 
proceeded to ventilate his views on the matter. 
{See p. 118 of the report). 

[12] The Privy Council decision no doubt 
relates to a case of inland navigation, but as 
pointed out by Sadasiva Aiyar and Tyabji JJ. 
in their Judgments in Kariadan Kumher v. 
British India Steam Navigation Co. Ltd.^ 
S8 Mad. 941 (A.i.B. ( 2 ) 1916 Mad. 83S)| Lord Mao. 
Naghten’s discussion of the subject leaves no 
room for doubt that the decision cannot be 
brushed aside in the manner the appellants’ 
learned counsel wanted to do by saying that it 
deals with a case of Inland navigation. His 
Lordship categorically stated that notwithstand¬ 
ing some general observations in the chapter on 
bailments, a common carrier’s responsibility is 
not within the Indian Contract Act, 1873. At 
p. 628 it is seen observed: 

“Notwithstanding the above arguments of the learned 
Couneel lor the appellants, it seems to their Lordships 
that there are eeveral considerations, not all of equd 
weight, but all pointing in the same direction, which 
lead irresistibly to the conclusion that the Act ol 1872 
was not Intended to alter the law applicable to common 
carriers.'* 

Again at page 631 in concluding his judgment 
his Lordship observed: . . , , , ,, 

**TheBe oonBiderations lead their Lordships to the 
conclusion that the Aot of 1872 was not intended to 
deal with the law relating to oommon carriers, and not¬ 
withstanding the generality of some expressions in the 
chapter on bailments, they think that common carrietl 
are not within the Act.” 

No useful purpose will be served by our trying 
to go over the grounds covered by His Lordship 
as to the reasons for the above oonolnsion. 

[ 18 ] In Kariadan Kumher v. British India 
Steam Navigation Co., Ijtd.,ZQ Mad. 941: (a. i. E. 
( 2 ) 1918 Mad. 833). Sadasiva Ayyar J. stated as 
follows as to the effect of the Privy Oounoil 
decision. 

“As 1 am myeelf always inclined not to travel beyond 
Indian Cases and Indian Statutes unleas I am convin¬ 
ced that they are clearly not applicable, I wonld have 
gladly referred the question of the applicability of the 
Contract Act. Where it difiers from the English 
Common Law to a Full Bench, if I did not feel that I 
am concluded by the pronduocement of the Privy 
Council on this question. In Irrawaddy Flotilla Co. 
V. Bugwandas, 18 Cal. 620: (18 I. A. 21 P. 0.), their 
Lordships have clearly approved of the decision of the 
Full Bench in Moothora Kant v. India General 
Steam Navigation Co., 10 Cal. 168: (13 C. L. B. S42 
F. B) and disapproved of the contrary decision in 
Kuv&rjx Tnlsidas v. Q. I. P. Ely. Co„ 3 Bom, 109. 
The eflect of their Lordships’ decision in the Irra- 
tiaddy Flotilla Co. v. Bugwandas, (18 Cal. 620:18 
I. A 21 P. C.), seems to me to be ‘that the duties and 
liabilities of a common carrier are governed in India by 
the principles of the English Common Law on that 
subject’ (Except where they have been departed from 
in the case of some classes of oommon carriers by the 
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Cartiets Aot of 1865 or by the Railway Acts of 1878 
and 1890 and *that notwithstanding some general 
expressions in the chapter on bailments, a common 
carrier's responsibility is not within the Indian Con* 
■4raot Aot of 1872*." 

Mr. Tyabji J., states as follows with ceferenoe to 
that case : 

It is not open to this Coart to say that 
the liability of snob carriers as we have to deal with In 
this case Is governed by S. 151 of the Indian Contract 
Aot, after the decision of the Privy Coanoil in the case 
of Irrawaddy Flotilla Co, v. Bugwandas, (18 Gal. 
6-20: 18 I. A. 21 P. C.). In that case the Privy Council 
bad to decide whether the view of the Bombay High 
Court as expressed in Euverji TulaHdas v. G. I, P. 
Ely. Co., (3 Bom. 109), was correct or the view of the 
Calcutta High Court in Moothora Kant v. India 
General Steam Navigation Co., 10 Cal. 16b: 13 
C. L. R 342 (F. B.) and they said that they were 
‘compelled to decide in favour of the view of 
the Calcutta High Court and against that of the 
High Court of Bombay.’ In deciding against the view 
of the High Court of Bombay, they decided against the 
argument on wbioh the appellant relied. They decided 
that the liability of carriers such as we have to deal 
with is not governed by the sections of the Indian 
Contract Act, relating to bailees." 

Mention has already been made that the deci¬ 
sion in Kariad&n Kumber v. British India 
Steam, Navigation Go.% Ltd.t 98 Mad.94i: (a. I. B. 
(2) 1916 Mad. 633} related to a case of carriage 
of goods by sea. The fact that the decision in 
2rrawod,dy Flotilla Go. v. BagwandaSt 18 Cal. 
620: (18 I.A. 121 P. C.) related to a case of inland 
navigation did not induce the learned Judges in 
Kariadin Kumbery.Britishlndia Steam Navi¬ 
gation Oo , Lid-t 38 Mad. 941: (A. i. R (2) 19t5 
Mad. 833) to distinguish it on that ground. In 
JMicoe V. British India SteamNavigation Co. 
10 Oal. 489 and Tlajee Ismail Sa.t v. Company 
.of the Messangeries Maritimes of France^ 
28 Mad. 400 which are both cases relating tocarri. 
age of goods by sea it was held that the English 
OommoQ Law rules as to the rights and liabili- 
ties of common carriers apply to India and that 
it was open to the carrier to protect himself by 
appropriate clauses from liability for all kinds 
of loss or damage, to the shipper. The question 
of the applioability of the Oontract Act was not 
however, speoidcally discussed or decided in 
these oases. 

[14] Beferenoe may also nsefully be made to 
two other Oaloutta decisions. Those cases arose 
from contracts relating to carriage of goods in 
inland waters. They are the decisions reported 
in Moothorakani v. I. G. Steam Navigation 
Co„ 10 cal. 166 ; (13 C. L. B. 342 F, B.) and 
British and Foreign Marine Insurance Co., 
Ltd, V. India General Navigation and Rly. 
Co. Ltd , 33 Cil. 23: (9 I. c. 364) what was laid 
down in those cases is that the rights and liabili. 
tieaof the common carrier in India are outside 
the Indian Contract Aot and that they are gov* 
erned by the principles of English Common Law 


as modified by specific statutes dealing with tbe 
subject of carriage of goods. The decision in 
Moothorakani v. I- G. Steam Navigation Co., 
10 oal. 166 : (18. o. L. E. 342 F. B.) is a decision 
by a Bench of five learned Judges and their 
opinion was unanimous. Even independent of 
the reasoning given by Garth, G, J. and Mitter 
J. for their decisions—wbioh reasoning we do 
not propose to reproduce here—the history of the 
legislation in India relating to carriage of goods 
set out by Prinsep J. in his judgment will in 
our opinion conclusively dispel the theory that 
the Oontract Aot should govern the rights and 
liabilities of carriers for hire where there is no 
specific statute law applicable. That short jadg* 
ment may with advantage be extracted here: 

"I agree in holding that the law relating to oartiora 
in India is not afieoted by the Indian Gontraot Aot (IX 
[9] of 1872). 

It ia unusual to refer to the objects and reasons given 
for introducing a Bill into the Legislative Council, for 
they can safely be referred to only as expreseiog the 
motives which were present to the particular member 
of that CouDoil, and experience has abundantly ebowD 
us that in tbe course of legislation tbe objects and 
reasons so stated are altogether lost sight of or aban¬ 
doned, different aigumeote are pat forward to justify 
legislative action, and the law oltimately passed beats 
only a slight resemblance to tbe Bill on which it pro¬ 
fesses to be based. But in the present case the objects 
and reasons for introducing tbe Bill which subsequent¬ 
ly became the Indian Gontraot Aot so far as they relate 
to tbe law regarding carriers may safely be referred to, 
as they are altogether in accordance with, and corrobo¬ 
rated by, proceedings in tbe Legislative Council im¬ 
mediately after tbe passing of the Indian Contract Aot. 

In introducing the Bill which subsequently became 
the Indian Contract Aot, 1872, Mr. Fitz James Stephen 
said: ‘We have omitted all reference to special branches 
of the Law of Contract which at present are regulated 
either by express legislation or recognised custom e. g., 
the law of shipping, of bills of exchange, isurance, mas¬ 
ter and servant, carriers, Ac. This omission renders 
tbe present Bill so far incomplete; but we consider this 
incompleteness a less evil than the inoonvenience of 
dealing with so many varied and intricate eubjeots in 
a single enactment. It will be easy at a future period, 
when tbe present Bill has been for a time in operation, 
and its results have been practically tested, to deal with 
all or any of the subjects above referred to, and to add 
them as a new chapter to tbe Act. With this view, 
leave has already been asked to introduce a Bill 
to amend and consolidate tbe law relating to carriers, 
and it would no doubt be desirable that tbe law of mas¬ 
ter and servant should at any early date be put into a 
clearer form than that in wbicb it is at present. No 
sufRcient information has at present been collected to 
render legislation on this subject safe. The proceedings 
of tbe Legislative Council, as reported in the supple¬ 
ment to the Gazette of India, 1872 page 569, show 
that immediately on tbe passing of tbe Indian Contract 
Aot, and at the very same sittirg of tbe Council, 
Mr. Fitz James Stephen obtained leave to introduces 
Bill to amend tbe law relating to carriers. For some 
reason or other (probably because Mr. Stephen left 
India a few days later) no further proceedings have 
been taken In this direction; but to my mind, quite in¬ 
dependently of tbe proper constructioo to be pot on 
S. 1, Indian Contract Act (IX [9] of 1672) these taota 
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afford ample indication of the intention of the Legis¬ 
lature ; iodeed they seem to me to negative any infer¬ 
ence to tbe contrary from the terms of the Bailwaya 
Act of 1879." 

[16] To this we may add our humble oontri. 
bation that the Carriage of Goods by Sea Act, 
XXVI [26] of 1925 gives no indication that the 
Indian law relating to Carriage of Goods by 
Sea was till then governed by ibe provisions of 
the Indian Contract Act. Indications, if any, in 
that Act are to the contrary. No doubt the obser¬ 
vation may look out of place when we have said 
that it is unnecessary for us to make any indepen¬ 
dent examination of the question, but that we 
have only to ascertain what tbe proper law of 
the contract as expounded by tbe High Courts 
in India is and apply the same to tbe decision 
of the case in band. But wbea Prioeep J. was 
speaking with reference to tbe state of at!airs in 
18BS and we are now in 19£0 we do not consider 
the above comment totally irrelevant. 

[16J Likewise we may also add that tbe pas¬ 
sage on page 493 of the Iniian Contract Act by 
Pollock and Mulla f£dn. 7) relied upon by the 
appellants' counsel does not appear to us to be 
definitely in favour of the view that the bail¬ 
ment sections of tbe Contract Act should govern 
a ea?e of tbe present nature. The observation is 
couched in very guarded terms and it is specifi- 
oally stated that no attempt at a detailed dis¬ 
cussion of tbe subject is made as tbe question 
relates to a different branch of the law. The 
passage relied upon is this: 

"It may well be that in tbe absence of any contrary 
intention, a sbipowoer carrying goods from Calcutta to 
Madras can be piesnmed to contract with reference to 
the Indian Contract Act; ." 

With due deference to the eminent Editor we 
venture to observe that a sbipowoer making 
such a contract may well be presumed to be 
aware of the Indian decisions bearing on the 
subject referred to in this judgment and presum. 
ed to contract with reference to the law as 
laid down by those decisions. 

[17] Before concluding we must not omit to 
Botice that the effect of cl. 20 of the Bill of Lad¬ 
ing was to oust the jurisdiction of the Cochin 
Courts from entertaining the present suit. How¬ 
ever as that defence was not raised the defen* 
iants must be deemed to have waived it. 

[18] Following what the Indian High Courts 
have held that with reference to a contract of 
the nature of the one before us in this ease it is 
•pen to the carrier to pro'ect himself by appro¬ 
priate clauses from all liability regarding any 
loss or damage caused to tbe goods carried by 
him and in view of tbe fact that the company, 
defendant 1, has su projected themselves by tbe 
various provisions in the Bill of Lading the 
flccond appeal must be dismissed as against them. 


[19] As against defendant' khe Steamer 
agent, in the face of the concurrent findings 
that the goods were delivered to tbe plaintiffs in 
the same condition as they were when they were 
landed at Cochin we fail to appreciate why be 
should have been made a party at all here in the 
second appeal. It is not the plaintiffs' case that 
defendant 9 was being sued as the local agent 
of a foreign principal. The appeal fails against 
him as well. 

[so] In tbe result the second appeal will 
stand dismissed with costs. 

G.MJ, Appeal dismissed. 


[G, N, 2.] 

A. L R. (38) 19S1 TraTanoore-Coohin 8 
Eoshy and Mbnon JJ. 

Ismail Pilla Muhammad Haneefa—De¬ 
fendant—Appellant v. Muhammad Ibrahim 
Pilta Thajucideen and others — Plaintiffs^ 
Bespondents, 

A. S. Nob. 106 and 178 ol 1124 [T), D/-24-2-196e. 

(a) Muhammadan law—Alienation — Guardian 

—Mother. . , 

Under Muhammadan law, the mother is not minor 9 
natural guardian. She has no power, as a de facta 
guardiao, to atienste immovable property of her minor 
ohildcen and the alienation is liable to be set aside by 
tbe minors. Even regarded ae an act ol admioistratton 
as laid down in 1945 T. L. B. 491, (be alienatioo 
must be hona fide and reasonable. [Paras 4, 6] 

(b) Muhammadan law — Alienation — Setting 
aside—Mesne proiits. 

Where a suit seeking to set aside alienation by the 
mother of the Mubammadan minor and for recovery 
of possession with past and fature mesne profits is de« 
creed subject to payment of certain amount by tbe 
plHintiffto tbe‘defendant alienee, tbe plaintifi can 
claim mesne profits from the date of depokitlng in 
Court tbe amount until delivery of possessipo but not 
prior to (bat period. [Para 13] 

T. B. Achuta Warrier—iot Appellant. 

S, Harayanan Potfi—for Bespondents 4 and 6. 

Judgment. —These are appeals by defen¬ 
dant 1 from the preliminary and final deoreea 
of the Temporary Munsiff of Nedumaogad 

in o. s. NO. 446 of 1118. A. S NO. 173 Of 
1194 is the appeal from tbe preliminary de¬ 
cree and A. S. NO. 106 of 1194 is the appeal 
from the final decree. 

[ 2 ] One Neeran Pillai Mohammad Ibrahim 

Pillai died On 20-9-1114 leaving a widow de¬ 
fendant 9, a major daughter defendant 3 and 
four minor children who are the plaintiffs 
in this case. Neeran Pillai Mohammad Ibrahim 
Pibai bad executed a hypothecation bond in 
favour of the Birkar towards an egncnlbural 
loan of Bs. 600. After the death of Mteran 
Pillai, the Sirkar took out proceedings under 
tbe Herenue Recovery Act for the recovery ofi 
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the balance amount due under the hypotheca¬ 
tion. Beciiing payment of the amount due 
to the Sirkar, a Bale*dfced in respect of the 
plaint schedule properties, was executed on 
7-10-1115 by tbe mother defendant 3 in her 
own right and as guardian of the plaintiffs who 
were all at tbe time minors, in conjunction 
with her major daughter defendant 3, in favour 
of defendant 1 for Bs. 425. Tbe plaintiffs 
in this suit seek to set aside the sale-deed to 
tbe extent of their d5/46th share over tbe pro¬ 
perties and to recover the same with past and 
future mesne proffts from defendant 1. 

[3j Defendant 1 contended that the sale 
is valid and not liable to be set aside. The 
trial Court gave a preliminary decree to the 
plaintiffs setting aside tbe sale deed Ex. O to 
the extent of the plaintiffs’ share and directing 
recovery of possession of their share on a divi¬ 
sion of tbe properties by metes and bounds 
on payment to defendant X the amount be paid 
to the Sirkar towards discharge of the hypothe- 
oatiOQ bond in their favour. In pursuance of 
this preliminary decree a final decree was also 
passed. 

[4] The main questions that arise for deoi. 
sion in these appeals are whether the mother’s 
dealing with her minor children's properties 
under Ex 0, is binding on the infants and 
whether tbe alienation is liable to be set aside 
as prayed for by them. Under the Muhamma. 
dan law tbe first and primary natural guardian 
of the minor is the father. When he is dead, 
the guardianship devolves upon his esecutor. 
U tbe father has died without appointing an 
executor, then tbe father’s father if he is alive 
becomes tbe guardian. If be too is dead, then 
tbe guardianship devolves upon tbe executor of 
tbe lather’s father. Therefore, the two near re¬ 
lations that are tbe natural guardians of the 
minor children of a Muhammadan are the father 
and the father’s father. It is also clear that 
under Muhammadan law the mother is only 
entitled to the custody of the persons of her 
minor children up to a certain age accor¬ 
ding to the sex of the children. Therefore, 
under the strict rules of the Muhammadan law, 
the mother is not clothed with any authority 
to sell the immovable properties of ber minor 
•hildren. There was some conflict in the deci- 
eiona of the High Courts in India with regard 
to the question of the mother’s power to deal 
with her minor children’s immovable properties. 
But the question has been set at rest by the 
decision of the Pnvy Couuoil in Jmamhandi 

T. Baji Mutsaddi, reported in 46 Cal. 878: 

(a. I. R (6) 1919 p. c. 11 ). After reviewing the 
law on the subject, their Lordships have come 
to tbe conclusion that: 
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"Under the Muhammadan law a person who has 
charge of the person or property of a minor without be* 
ing his legal guardian, and wbomay, therefore, be oon- 
veniently called a 'de faoto guardian.* has no power 
to ooDvey to another any right or interest in Immov¬ 
able property which the transferee can enforce against 
tbe infant; noroan such transferee, if let into posses* 
sion of tbe property under such anauthoris^d trans¬ 
fer, resist an action in enjeotmenb on behalf of tbe 
infant as a trespasser." 

[5l Tbe High Court of Travancore has till re- 
oently taken the same view. The question came 
directly for consideration in tbe case reported in 
18 T. L. J. 1313. At p. 1317 of the report their 
Lordships say: 

'Tt is clear law that among Mabomedans an alie¬ 
nation of immovable property belonging to a minor by 
a person other than his legal guardian, either natural, 
testamentary or appointed is void and not binding on 
tbe minor. Tbe fact that tbe alienation in gueetlon 
has been noade by tbe minor’s mother could not affect 
tbe position." 

Tbe question again came up for consideration 
in the case reported in 23 T. L. J. 985. Follow¬ 
ing tbe prior decisions based on the rnling in 
Imamhmdi v. Haji Mutsaddi, 45 Cal. 878 : 
(a. I. B, (6) 1919 F. 0. 11), their Lordships have 
held that 

"the law is well settled now that under Mabome- 
dan law, tbe mother is entitled only to tbe cm tody of 
tbe person of ber mioor child up to a oercain age, 
according to the sex of tbe child, that she is not tbe 
ch fd’s natural guardien and that sbe baa no power, as 
a dd focto guardian to convey to another, any right or 
interest in immovable property which the transferee 
can enforce against tbe infant." 

Judged by the above principles, there can be no 
doubt that the alienation in question in tbe pre¬ 
sent case is liable to be set aside as prayed for 
by the plaintiffs. 

[6] However, a note different from the ear¬ 
lier decisions was struck in tbe Pull Bench deci¬ 
sion in Ahammathukunju Musalt^r v Pathum- 
ma Kunju (1946 T L. R. 49l). Reliance is 
placed on this decision by the learned Advocate 
for the appellants. In this case, their Lordships 

Krishnaswamy Iyer C J. and Abraham J_his 

LordshipSankarasubbaTyer J. dissenting—have 
drawn a distinction between an act of alienation 
as such and an act of administration. Their Lord - 
ships think that where a ne facto guardian alie¬ 
nates the property of the deceased for the pur¬ 
pose of discharging his debts such alienations 
have to be viewed as acts of administration of 
the estate of the deceased as ftcoording to their 
Lordships the estate of the deceased vests in his 
heirs at law who are sui juris at the time for 
the purpo-?e of administration. It is. therefore, 
contended for the appellants that inasmuch as 
EX. o was executed for discharging the debt due 
to the Sirkar for which proceedings under the 
Revenue Recovery Act were taken out by them, 
the act of the dc facto guardian is only an act of 
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administration and that therefore, the aliena’ 
tion is valid and binding on the minora. 

[ 7 ] It is, however, argued by the learned Advo¬ 
cate for the respondent that if the heirs of the 
deceased who are mi juris are declared to be 
competent to administer the estate vested in 
them and the minor heirs in specific shares it is 
in effect permitting the application of the rule 
of representation which is unknown to Mahome- 
dan law, that the theory of the right of 
administration of the estate of the deceased as 
propounded in 1945 T. L. B. 491 entails serious 
inroads into the well-established principles of 
Mahomedan law and that therefore the deci¬ 
sion requires reconsideration. But we do not 
think that even viewed as an act of administra- 
tion Ex. c can be held to be valid. Hence the 
position canvassed by the learned Advocate for 
the respondent does not call for consideration in 
this case. 

[8] Their Lordships observe in the 1945 
T. L. B. case cited above at page 511 : 

“That even in seekiog to set aside ao alieDatioa by 
way of admiaistration the question to oonsidec would 
be was the alienatioD bona fide and reasonable having 
reference to all the circumstances of the estate of the 
deoeased.^ 

In this case the alienation could not be said to 
be bona fide or reasonable. The property that 
was alienated under Ex. C sale deed is li acres 
and 85 cents in extent. It is seen that the money 
borrowed from the Sirkar under the agricultural 
loan was for the purpose of improving the 
identical propeity. The commissioner’s report 
Ex. K indicates that there are a large number 
of cocoanut and arecanut trees and pepper vines 
planted in the property before the sale deed in 
favour of defendant 1. There can, therefore, 
be little doubt that the money borrowed from 
the Sirkar has been utilised for improving the 
property. Having thus invested the money bor¬ 
rowed, in the property itself, its original value 
must naturally have gone considerably up. Yet 
what we see is that the property was sold under 
EX. C for Bs. 425 an amount less than the origi. 
nal agricultural loan. As the learned Munsiff 
says the value of the property if it is worked 
out even at one rupee per cent- will be more 
than R 3 . 1100 , We feel no doubt that with the 
improvements that were effected in the property 
the price per cent, at the time of the sale would 
have been far in excess of Re. 1. 

[ 9 I There is yet another circumstance dis- 
•closed in this case which would show that even 
defendant i has felt that the transaction was 
not fair. It is admitted in para. 24 of defendant 
I’s written statement that he has executed 
a sale deed without receiving any conside¬ 
ration for 3 acres of the plaint schedule proper¬ 
ties in favour of the plaintiffs and their mother. 


No doubt he has bis own explanations to offer 
that by the pressure of his fathdr he was compel¬ 
led to execute the document and that possession 
of the property was not handed over as he came 
to know that there are prior encumbrances over 
the property. But taking his statement at its 
best, why should his father persuade him to 
reconvey without any consideration a portion 
of the property to the widow and the minor 
children and why should he allow himself to be 
persuaded to do it. The fact, it seems to us, is 
that the father and the son were alive to the 
unconscionable nature of the transaction and 
wanted to do some recompense. In the circum¬ 
stances of this case, we are inclined to infer that 
what .really happened was that defendant l 
took advantage of the helplessness of the widow 
and her children and wanted to knock off a 
very large extent of the property of the deceased 
under the guise of helping them to discharge the 
debt due to Government. We are, therefore, un¬ 
able to think that the transaction evidenced by 
EX. 0 was actuated by good faith or that it was 

reasonable. • 

[10] We think that viewed from any stand¬ 
point, EX. C is not valid and binding on the 
plaintiffs or their share of the plaint properties 
and that it is liable to be set aside. Of course, 
defendant 1 will get a charge on the plain¬ 
tiffs* share of the properties to the extent of 
B3. 386-ch3 12 Cash 6 being the plaintiffs’ share 
of the debt discharged by defendant l. We agree 
with the finding of the learned Munsiff in bis 
ptiliminary judgment. We confirm the prelimi¬ 
nary decree and dismiss A. S. No. 173 of 1124 
with costs. 

[ 11 ] In A. S NO. lOS of 1124 two points were 
urged before us by the learned Advocate for the 
appellants, one relating to the value of improve¬ 
ments and the other in regard to the question 
of mesne profits. 

[ 12 I We have gone carefully through Ex. 15, 
report of the commissioner. We think that the 
valuation is proper and does not call for any 
interference. We therefore confirm the findings 
of the learned Munsiff in respect of the value of 
improvements. 

[I3l Regarding the question of mesne profits, 
it is contended that the plaintiffs can claim any 
mesne profits for their share of the property 
only from the date on which they deposit in 
Court the amount of Rs. 336-ch3 12 cash 6 made 
a charge of under the preliminary decree We 
think that there is much force in this contention. 
The claim for mesne profits for the period before 
the deposit of the amount due to defendant 1 
is not well-founded. Prom the records it does 
not appear that the plaintiffs have deposited 
any amounts in Court. We hold that the plain- 
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iiffs are nob entitled to any mesne profits past 
or future till the date of deposit of Ra. 386 oha 
12-oash 6 decreed t3 be paid to defendant 1. 
|Plsintiff3 will, however, gab future mesne profits 
at the rate of Ba. 52 obs SO-cash 6 from the date 
of deposit of the abovesaid sum of Bs. 386-ch9 
12 -casb 6 until delivery of possession to the 
plaintiffs of their share of the plaint properties 
|or until the expiration of three years from the 
date of the decree which ever event first occurs. 
The final decree is confirmed in all other res* 
peots. A. S. N). 106 of 1124 is partly allowed as 
indicated above. We make no order as to costs 
in A. S. No. 106 of 1124. 

D.H. Order accordingly. 

[C, N. 3.] 
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Koshi and Menon JJ. 

'Narayanan — Plaintiff — Appellant v. 
-Kumaran and others — Defendants — Respyn- 
denis. 

A. S. No 47 of 1124, D/.27-7-1950. 

Marumakkathayam law -.Tarwad^Gift—Aliena¬ 
tion ^Death ot one of donees— Effect on other 
shares — Cochin Thiyya Act (VIII [8J of 1107), 
S. 35. 

A made a gift of his property in the name of b!s 
wife, two SODS and two daughters, ooe of whom was N. 
Afterwards another daughter K was bora. The plaintifi 
was an assignee from N and K of their rights and be 
claimed a 2/5ih share of the property. Before the as¬ 
signment one of the sons died: 

Held that the gift being in favour of the five named 
persoos in the gift deed and K not being one of them, 
ihe plaintifi was entitled to olaim only l/5th share. 

(Para 4] 

Held further that on the sons' death, the mother 
heiog alive, N's share did not get augmented nor did 
K get any interest over his share which lapsed to 
the tarwad and ooosequently neither N nor K could 
convey any interest over it to the plaintiff. [Para 6] 

A. S. Kriihna Iyer-for Appellant; T. Af, Maha- 
lingam Iyer—for Bespondenis (Nos. 2 to 4). 

Koshi J. — The plaintiff is the appellant. 
His suit was to enforce division of an item of 
immovable property and delivery to him of hia 
share thereof and for other ancillary reliefs. 
Survey plot 30/l in Tripunithura Village which 
1b 1 acre and 12 cents in extent belonged origin¬ 
ally to one Kunhan Konni. Under Ex. t dated 
17-10-1089, he mdde a gift of that property in 
the name of hia wife Khotha and all her children 
by him then living. The donor and his wife had 
then four children, two sons and two daughters, 
Kumacan, Krishnan, Kalyani and Narayani! 
Afterwards they got another daughter, by name 
Karthiyani. The plaintiff-appellant ia an a?, 
eignee from Narayani and Karthiyani of their 
tights and he claimed a 2/6th share of the pro- 
perty, Prior to the institution of this suit 34 cents 
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out of the extent of 1 acre and 13 cents were 
sold in execution of a decree (o. S. 732 of ills) 
obtained against all the owners and the balance 
78 cents alone remained available for division 
when the suit was filed. At the time of the ap. 
pellant’s purchase there was another binding debt 
on the property which bad ripened into a decree 
for sale in O. S. No. 168 of 1119, on the file of 
the Ecnakulam District Munsiff's Oonrt. That 
debt has since been discharged by the remain, 
ing owners and the appellant has in this suit 
offered to pay bis share thereof. He, however, 
claimed that he was entitled to an amount of 
Es. 600 towards compensation for waste com. 
mitted on the property by the other owners and 
he claims a set off of bis share of the debt towards 
that amount. For the balance be asked for a 
charge on their shares in the property. There 
was also a olaim for mesne profits. 

[3] Krishnan, the donor's second son died 
before any of the transactions referred to above 
took place. Defendant 1 is the other son (Kama, 
ran). Defendant 3 is the mother (Kotha) and 
defendant 3 the eldest daughter (Kalyani)* These 
three defendants sold their tights over 50 cents 
of the property to defendant 4 who mortgaged 
bis right to defendant 5. It was by these trans¬ 
actions that the decree debt in 0. S. 168 of 1119 
was paid off. Since the institution of the present 
suit defendant 4 transferred bis interest to a 
stranger and pursuant to a joint application the 
original defendant 4 *b name was struck off from 
the array of parties and his assignee substituted 
in his place as defendant 4. The main contest in 
the suit was by the original defendant 4 but after 
hia name was removed from the plaint his sub¬ 
stitute continued the contest. 

[3] The learned temporary Additional District 
Judge, Anjikaimal who heard and disposed of 
the suit gave the appellant a decree for a l/s 
share in the 78 cents of the property available 
for division subject to a liability for a similar 
share of the deoree-debt in o. S. 168 of 1119. 
The claims for compensation for waste and 
mesme profits have been negatived. The Court 
directed that costs of the litigation should come 
out of the estate and the plaintiff has preferred 
this appeal challenging the correctness of the 
learned Judge's decision on points decided against 
him. Defendant 4 has preferred a memorandum 
of cross objections complaining that plaintiff 
should have been made liable for hia coats and 
also seeking oorceofcion of certain accidental 
errors in the lower Court's judgment and decree. 

[4] The main question for consideration is as 
to wbab share in the property the appellant 
became entitled to under his purchase. As against 
hia claim for a 3/6th share the lower Court 
has decreed to him one-fifth. Whether he could 
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SQOoeed to obtain the farther l/5 Bbare must 
depend upon whether Karthiyani the after-born 
daughter of the donor had any right in the pro¬ 
perty. The argument that Es. T was a gift in 
favonr of Kotha’a Tamzhi does not oommend 
itself to na as sound. There is nothing in the 
language of the document to warrant it and if 
we were to aoeept it we are afraid we may have 
to hold that nnder the Cochin Thtyya Act (viii 
[6] of 1107) his alienors Narayani and Karthi- 
yani had long ceased to have any interest in the 
property when they sold their rights to him in 
1119. The only way in which we could hold that 
the after-born daughter had any interest in the 
property is by construing the gift as a gift in 
favour of the Tkavazhi but apart from the oon- 
seqnence arising from that view now adverted 
to, that case does not arise from the pleadings. 
The plaint refers to the gift as one nnder which 
the wife and children obtained distinct shares 
and we fail to see how a child not alive on the 
date of the gift can by her birth to those parents 
claim to have become a tenant-in common with 
the donees mentioned in the document. We, 
therefore, concur in the view expressed by the 
learned Judge in the Court below that Ex. T was 
ft gift in favour of the five persons named in the 
document and that Kacthiyani not being one of 
them or even alive then was not entitled to a 
share. The claim for a a/6th share on the ground 
that the appellant is alienee not only from 
Narayani but also from Karthiyani must, there, 
'fore, fail. 

[ 5 ] A farther question is whether when Kri- 
sbnan died Narayani’s share got augmented or 
whether Karthiyani got any interest over his 
share. Krisbnan died in 1106 i« e., before the 
Tniyya Act was enacted- The line of devolution 
prescribed by Chap, iv of the Act will not, there¬ 
fore, as such, apply to his estate. On his death 
it devolved on the tarwad and by virtue of 
S. 35 of the said Act that Urwad property must 
be coneidered to have been the property of the 
nearest common ancestress and to have descend¬ 
ed according to the rules of succession contained 
in chap. IV ard to be partible among the persons 
80 entitled. Under those rules so long as the 
mother, defendants remains alive none of her 
children would get any interest over Kcishnao’s 
share which under the ordinary Marumakka- 
thayam Law bad on his death lapsed to the 
tarwad. Neither Narayani or Karthiyani there¬ 
fore could have conveyed any interest over it to 
the appellant. The lower Court's decision that 
he is entitled to no more than l/5th share has 
therefore to be upheld and we uphold it. Exihi- 
bit XT, the certificate of satisfaction filed in 
O. 8. 168 of 1119 shows that on 20-1-1121 when 
the decree was eatisfied the decree debt amount- 
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ed to Bs. 766-6-6. The appellant's share in the 
property will remain charged for a fifth share of 
that debt and that will have to be discharged 
before he enters on possession of the same. But 
he will have a right of set off as indicated 
herein below. [Best of the judgment is not 
material for purposes of this report, Ed.] 

Order accordingly r 


[G. N. 4j 
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Subramonia Iyeb J. 

Pothan Chandy — Petitioner v. Ouseph 
Kochouseph — Respondent. 

Civil Miso. Petn. No. 670 of 1950, D/- 31-8-1950. 

(a) CivilP. C. {1908), 0. 18, R. 12-Remark respec¬ 
ting demeanour of witness, should not be made- 
after deposition is read over and signed. 

The time for makiag the remark reepeotiDg demea* 
nOQC ol witness mast be when the witoesB ie under 
examination, and not after the eaamination is com* 
pleied and after the deposition is read over to tM 
witness and after he signs thosame. Except signing the 
deposition as one recorded by him, the Judge examin¬ 
ing a witness cannot do anything more with a deposi¬ 
tion. Assuming he is free to make the remark at some¬ 
time even after the eiamination is oompleied and the 
deposition is signed by him, be may make it 1® -he 
proceedings paper or in the judgment for what it w 

worth. 

Anno. 0. P. C. O. 18, B. 12, N. 1. 

(b) Civil P. C. (1908), O. 18. R. 12 — Remarks 
respecting demeanour of witness—It should not be 

subjective impression of Judge. 

It is not the subjective impression of the Jndge aoouf 
the witness but what occasioned any each impre- 
eion that is relevant under the rule, because the 
enquiry is not as to what the Judge thought about the 
witness, but it is as to wbat the demeanour of the 
witness was vis., wbat objective features were noticed 
by the Judge while examining him. These remarks are 
meant for the guidance cf the Court of appeal when 
that Court considers the question of the reliability of 
the witness. [Para 4} 

Anno: C. P. C , 0. 18, B 12, N. 1. 

(c) Civil P. C. (1908), S. 24; O. 18. R. 12—Transfer 

of case _ Lower Court making remark about de¬ 

meanour of witness that "writness struck me as- 
unscrupulous alter reading over deposition and: 
signing ft — Occasion held gave reasonable appre¬ 
hension in mind of petitioner that he would not get 
justice-Case held fit to be transferred* [Paras 4,5] 

Anno. C. P. C., 3.24 N. 13 ; 0.18, R. 12 N. 1. 

C, K. Swasankara Panikkat — /or Peiitioner ; 
cTossph ^ikguitine—foT Beipondent. 

Ordep.—This is an application by defen¬ 
dant 1 in 0- S. 68 of 1119 in the Court of the 
Temporary Second Judge, Kottayam, for transfer 
of the case to some other Bench. Tke ground 
relied upon for the transfer is that the Judge- 
who examined the petitioner as D. W. 1 in thS' 
case wrote a remark after the petitioner sigoed 
the deposidon and after the learned Judge also 
signed the deposition. That remark runs thus : 
''This witness struck me as unsorapulous”. 
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[s] Tbfi^wtitioner states that he apprehends 
that the learned Judge having made tnis remark 
4n the deposition (whioh he had no right to do) 
he may not get justice at the hands of that 
Judge. 

[3] Order 18, R. 11, Civil P. 0., 1100 (Travan- 
•oore) corresponding to o. 18, R. 12, Civil P. 0. 
{Indian) authorises Judges examining witnesses 
to record such remarks as they think material 
^'respeoting the demeanour of any witness while 
under examination.** The question as to when 
and where these remarks have to be made and 
as to what matters the remarks should relate, 
were discussed at the Bar, but no real light was 
thrown on the question and the Court is left to 
•decide the matter solely by rsference to the 
language of the said provision. The last portion 
**wbile under examination'* is the only clause in 
the rule relating to the time for making a 
remark on the demeanour of the witnesses. It 
is, therefore, clear that, in the absence of any 
other indication, the time for making the remark 
must be when the witness is under examination. 
The Judge would, therefore, appear to be not 
in order in having made the remark in the de¬ 
position after the examination was completed 
and after the deposition was read over to the 
witness and he signed the same. Except signing 
the deposition as one recorded by him, the Judge 
examining a witness cannot do anything more 
with a deposition. Assuming he is free to make 
the remark at some time even after the examina- 
tion is completed and the deposition is signed 
by him, be may make it in the proceedings 
paper or in the judgment for what it is worth. 

[4l The nature of the remark is also not such 
as is prima facie justified by tbe provisions of 
o. 18, B. 11. It is not the subjective impression 
of tbe Judge about the witness but what occa¬ 
sioned any such impression that is relevant 
under tbe rule, because the enquiry is not as to 
what Judge thought about a witness, but it is 
as to what the demeanour of the witness was 
,viz., what objective features were noticed by 
Judge while examining him. These remarks are 
meant for the guidance of the Court of appeal 
when that Court considers the question of the 
reliability of tbe witness. The language used is 
ftgain not quite moderate. It is much to be re¬ 
vetted that the learned Judge thought fit to 
introduce an unauthorised observation in a de¬ 
position giving occasion to a reasonable appre. 
hension in the mind of the petitioner that the 
learned Judge may not, notwithstanding theevi- 
dence in the case, do justice to tbe petitioner. Tbe 
ground on which this application for transfer is 
opposed by the opposite party (who wants the case 
to be tried and disposed of by this identical learn, 
ed Judge) is only the principle that it is desirable 


that Judges examining tbe witnesses should dispose 
of the case if possible. That strengthens tbe appre¬ 
hension in tbe mind of tbe petitioner. As has 
been observed by high authority on more ocoa- 
sions than one, the Courts should not merely do 
justice but must appear to do so. At any rate, 
the Courts should give no occasion at all for any 
apprehension that justice may not be done. 

[5] Under the circumstances, I consider tbatj 
there is a proper case made out for transferring 
the case from the Benoh of the Temporary! 
Additional Judge, Kottayam. The case will be 
transferred to the Bench of the District Judge, 
Eottayam, for trial. There will be no order as to 
costs in this petition. 

B>G.D. Petition allowed* 


[0* N. S.] 
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SaNEABAN ABD GoVINDA PlLIAl JJ. 

Janaki Amma and another Appellants v. 
Padmavatki Amma and another — Bespondents^ 

A. S. Mo. 76 ol 1124 (o), D/- 1-8.1950. 

Malbar Tatwad—Partition — Intention to sepa** 
rate. 

If a member of a Nair Tarwad demaods his share 
in tbe Tarwad properties that would oonstitute parti-* 
tion 60 that his legal repieseotativea can claim that 
share after bis death. [Para S] 

V. Sanha*a Menon—for Appellants-, P. Sreedhara 
Menon—/or Pxespondents. 

Govinda Filial J.—Three members of a Nair 
Tarwad filed the suit for partition of tbe tarwad 
properties and obtained a preliminary decree 
for the same. One of these three members by 
name Padmanabban Nair died while the appeal 
against the preliminary decree was pending in the 
High Court. His wife and child applied to get 
themselves impleaded in tbe appeal as a legal 
representatives of Padmanabban Nair. The re¬ 
maining plaintiffs who were respondents in appeal 
objected to tbe same as according to them, 
Padmanabban Nair had no definite share in the 
properties. The status of the petitioners as the 
legal wife and child of Padmanabban Nair was 
also questioned. Giving the remaining plainlififs 
the right to agitate this matter in the trial 
Court, the High Court impleaded the alleged 
wife and child in appeal. When the matter 
came back to the lower Court for the passing 
of the final decree, the alleged wife and child 
filed a petitiou for Padmanabban Nair's one- 
third share in tbe properties that would be 
allotted to tbe three plaintitfs and claimed it to 
be divided by metes and bounds as accord¬ 
ing to them he had under law a right to such 
share. The objections raised by the plaintififs in 
the High Court were repeated by them The 
learned Judge, therefore, held an enquiry as 
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to the status of the petitioners as well as the 
question whether Padmanabhan Nair bad any 
dehnite share. He came to the conclusion that 
before his death Padmanabhan Nair bad claimed 
his ehare in the tarwad properties, that he had, 
therefore, attained a divided status, that his 
share would, therefore, go to his legal represen¬ 
tative and that petitioner l was the legal W)fe of 
the deceased Padmanabhan Nair and petitioner 2 
was the legitimate child by that union. They 
were, therefore, allowed the share in the pro¬ 
perties which would have gone to Padmanabhan 
Nair had be been alive. It is against this order 
that the present appeal is filed by the two 
remaining plaintiffs. 

[2] In the objection petition filed by the plain¬ 
tiffs there was no denial of the status of the 
petitioners as the wife and child of the deceased 
Padmanabhan Nair. The only contention was 
that they were to prove their status. P. W.-4 
had sworn that petitioner 1 was the legal wife 
of the deceased Padmanabhan Nair and the 
child was born of that marriage. The status also 
was not seriously disputed before us in argu- 
ment. We would, therefore, confirm the findings 
of the lower Court that the petitioners are the 
legal representatives of the deceased Padmana. 
bhan Nair. 

Ed] It is settled law in Cochin that if a mem. 
her of a Nair Tarwad expresses in unequivocal 
terms his intention to get himself separated from 
the other members that would constitute parti¬ 
tion so that he can cl^im bis share in the 
properties. When a number of members of a 
tarwad join as plaintiffs in a suit there is no 
presumption that they intend to sever their 
status as between themselves unless a contrary 
intention is expressed by making a claim for 
their individual shares. Vida Vasudevan Unni 
V. KcinncLn Unnit £0 coch. L. R. 388. Even after 
a decree for partition jointly in favour of 
several members if applications for the ssparate 
shares are made by the plaintiffs that would 
also constitute a partition among the plaintiffs 
inter se and the Court is competent to allot 
the shares to the plaintiffs who make such appli- 
cations. This principle is also accepted by a 
Full Bench in Krishnan Pattar v. Ganapathi 
lyer^ S4 coeb. L. B. 831. It was conceded that if 
Padmanabhan Nair had demanded his share to 
the knowledge of other plaintiffs then his legal 
representatives would get that share. From the 
evidence in this case, it was seen that before the 
preliminary decree was confirmed by the High 
Court, Padmanabhan Nair had claimed his share 
and that he bad engaged P. WS, 1, 2 and others as 
mediators. P. W. l is a respectable person own¬ 
ing properties worth about Be. 12,000. He is a 
Panchayat President and he swore that at the 


instance of Padmanabhan Nair he had^appeoaob- 
ed the other plaintiffs and defendant 1 the- 
Karnavan of the tarwad to give Padmanabhan- 
Nair his separate share. According to him these- 
persons agreed to the same but defendant 1 stated 
that it could be effected only after the High 
Court decision. P. W .-2 was another mediator' 
whose joint family properties are worth Bs. 60,000. 
He also supported the petitioners’ case and said 
that in 1120 Medom he had approached the- 
plaintiffs and plaintiff 2’a husband Krishnan 
Nair for the purpose. These persons agreed to- 
the partition. P. W. 3 also supported the peti¬ 
tioners. it was, therefore, clear that before his 
death Padmanabhan Nair had claimed his share 
in the tarwad properties so that bis legal repre¬ 
sentatives could claim what be would have got 
had he been alive. The petitioners are, therefore, 
competent to claim Padmanabhan Nair’a share 
and the order of the lower Court is correct. In 
dividing the properties, the accounts between 
the plaintiffs would be settled and a final decree- 
passed. We, therefore, confirm the order of the* 
lower Court and dismiss the appeal with costs. 

D.H. Appeal dismissed. 


[C. N. 6.] 
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KOSHI AND GoVINDA PiLIiAI JJ. 

Govindan Madhavan Potti — Appellant v,. 
Neelahanta lyen Subramonia lyen—Respon¬ 
dent, 

Appeal Sait No. 275 of 1124, D/-10-7*1960. 

(a) Civil P. C. (1908), S. 144 — Extent of restitu¬ 
tion. 

Where an illom is deprived of the poesessioD aedi 
eojo^meot of Its properties by the execution Court sell- 
iog the properties to the decree-holder auetlon-puroba- 
ser in executlou of a decree for a debt for which the 
illom was not liable, the illom is entitled t7 compensa¬ 
tion from the date of its dispossession and not merely 
from the date the decree was found to be invalid 
against it. [Para 4]. 

Anno. 0. P. C., S. 144, N. 22. 

(b) Civil P. C. (1908), O. 2, R. 2— Possession and', 
mesne profits. 

The cause of action for possession is quite distinct 
from the cause of action for mesne^prefits. Even a suit, 
for possession of land is not a bar to a subsequent suit 
for mesne profits of such laud accrued due prior to the 
institutioD of the suit for possession. A claim for mesne 
profits is not barred by the provisious of 0. 2, B. 2, 
Civil P. C., by a prior application for restoration of 
possession. [Para 7]. 

Anno. C. P. 0., 0. 2, R. 2, N. 24. 

N. K. Rarayana Pillai — for Appellant’, N. Nila- 
canta Kartha — for Respondent. 

Eoshi J,—This appeal arises out of a pro¬ 
ceeding in restitution. The facts that gave rise 
to that proceeding may be briefly stated as- 
follows: 

[2] In execution of a simple money decree 
obtained by the respondent in o. B. NO. 134 of 
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1096 oa the file of the AUeppey District Ooart, 
against the karnavan and the senior anandara- 
van of the appellant's Illom, the Illom proper- 
ties were attached and sought to be sold. The 
appellant, a junior member of the Illom sought 
to intervene in the execution proceeding and 
objected to the sale on the ground that the debt 
which resulted in the decree was not valid or 
binding as against the Illom. The Court of exe- 
cution took the view that the appellant, not 
being a party to the decree, had no locus standi in 
that proceeding and that his remedy, if any, lay 
in a fresh suit. That decision was reversed on ap. 
peal in A. S. 265 of ilOO and on the authority of 
the Full Bench decision reported in Sankaran 
Karthavu v. Aiyappan, 40 T. h. B. 15 L. the High 
Court held that the execution Court was bound 
to decide the question of the binding character 
of the debt in that proceeding itself and directed 
that Court to dispose of the matter afresh ac¬ 
cording to law in the light of the observations 
made in the order. (See order dated l0-8 1101 in 
A. S. NO. 266 of 1100). While that enquiry was 
pending, the exeontion Court conducted the sale, 
confirmed it and delivered over the properties 
to the auction-purchaser who was none other than 
the decree-holder (the respondent) himself. The 
appellant objected to all these steps, but his 
attempts were all unsuccessful in the execution 
Court. Against the order coudrming the sale be 
appealed to the High Court in A. S. No. 31 of 1105, 
but that appeal was dismissed on 5-51105 with 
the observation that in oise be euooeeda in bis 
challenge to the validity of the decree be will 
ultimately be entitled to restitution. After the 
sale was confirmed be wanted the execution 
Court to stay the further proceedings pending 
the decision of the question of the validity of the 
decree. The execution Court refused to grant 
that prayer and the appeal therefrom, A. s. 386 
of lies, wasequally unsuccessful. The High Court 
dismissed the appeal on 5-8-1106 and directed 
that in case the appellant furnished seonrity for 
the interest on the sale price of the Illom com¬ 
pound, delivery of that item may be stayed. We 
were not told whether that concession was avail, 
ed of or not. Another application the appellant 
made to the execution Court was to obtain re- 
delivery of the properties whioh were by then 
delivered over to the respondent. The execution 
Court dismissed that petition as well. The appeal 
against that order was A.S.NO. 69of llOT.The High 
Court allowed the appeal and sent the petition 

back for enquiry and disposal along with the peti- 

tion questioning the validity of the decree. This 
judgment was pronounced on 8th Meenom 1107. 
While these two matters were pending before 
the exeontion Court two decrees passed against 
the Illom by the AUeppey District Court were 
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reversed by the High Court in A. s. 867 of H0& 
and A. s. 403 of llOS The latter appeal was 
against the decree the respondent obtained in 
o. s 6 of 1106 and the former against the decree 
obtained by another creditor, the Nedongadi 
Bank Ltd., in o. B. 28 of 1106. The decision of 
the High Court in those appeals was to the 
effect that the debts wbioh gave rise to those 
decrees were not binding on the appellant's 
The two senior members of the Illom 
were carrying on a trade and the High Court 
held that that trade was not an Illmn concern. 
The debt sued for iu o. S. 124 was a similar debt 
and after the decision in the last mentioned ap¬ 
peals, by some process not explained to us, a. s. 
69 of 1107 again came up for hearing before the*' 
High Court. The decision the Full Bench which 
heard that oase gave on 16-7-1116 may with 
advantage be quoted here: 

“It is found in this case that the promissory note 
amount was borrowed for the purpose of a trade oon* 
duoted by defendinte 1 and 2. The dispute between the 
parties waa as to whether the debts incurred for the 
purpose of this trade would be binding upon the family 
or not. It has been held in A. S No« 367 of 1108 that 
the debts incurred for the "purpose of the trade were 
not binding upon the family. It was contended that as 
the petitioner was not a party to the suit his applica¬ 
tion cannot be oonsideced under S. 40, Civil P. C., and 
that the matter must be agitated in a fresh suit. When 
once this matter came np here, this Court held that 
the dispute may ba couaidered under S. 40. Whatever 
therefore may be the general law, in this particnlar 
case as this Court has held once that the dispute should 
be adjudicated upon under S. 40 (See order dated 20-11- 
llOl in A. S. 266 of this Court) we hold that the 
matter can be gone into under S. 40. 

On the ending that the debts are not bieding upon 

the family, the sale of properties whioh have been held 
in A. 8. 367 of 1108 and A. 8. 402 of 1108 to be 
iarwad properties cf defendants 1 and 2 is not bind¬ 
ing upon the tarwetd. If these properties have been 
delivered over in execution they can be recovered back 
on behalf of the tarwad in execution itself. To this 
extent this appeal is allowed. No costs.” 

The last paragraph in the above judgment haa 
apparently no reference to the propertiee sold or 
delivered in 0. S. 124 of 1096. 

[3] After this decision the appellant filed a 
petition before the execution Court ooneolidating 
the reliefs claimed by him in the petition which 
gave rise to A. 6. 265 and the petition seeking rede- 
livery from whioh order A. 8. 69 of 1107 was filed. 
This is M. p. 2682 dated 90-4-1117, out of which, 
the present appeal arises. The respondent agreed 
to redeliver the properties back to the Illom 
and they were accordingly redelivered on 1 - 6 . 
1118 . The parties however joined issue regarding 
the respondent’s liability for the profits of the 
properties for the period he wag in possession of 
thorn. The Court had delivered the properties 
to him in Meenon 1105. It was conceded that he 
was liable to make good the profits from 16 - 7 - 
1116 , the date of the second decision of the High- 


16 TraTanoope-Goohin Govindan Madeavak v. Neblaeanta Iyek (Koshi JJ I. L B* 


Oourt in A. s. 69 of HOT, till l-S-1118, the date 
of redelivery. The liability for the prior period 
was however disputed and the lower Court gave 
its decision in favour of the respondent* Hence 
ihis appeal. 

[4] Ihe facts set out above clearly show that 
i^e IHom was deprived of the possession and 
enjoyment of the concerned properties for the 
period the respondent was in possession of them 
and that that Situation was brought about by 
the execution Court selling those properties for 
a debt the lUom was not liable. It is the duty 
of the Court to see that its acts do not cause any 
injury to any of the suitors and to place them 
in the position they would have occupied hut 
for the Court’s own erroneous decree or order. 
We oannot therefore find any justification for 
the lower Court to have held that the Illom was 
not entitled to compensation from the date of 
its dispossession but only from the date the 
decree was found to be invalid against it. The 
justice of the case demands that the Illom 
should be compensated for all its loss. The 
decision reported in Surendra Lai v. Sultan 
Ahmed, A I. R. (22) 1935 oal. 206 : (62 cal. 217) 
relied upon by the Court below for the view it 
took does not say that the liability of a person 
on whom the Court wrongfully conferred title 
to, and possession of, immoveable property to 
compensate the real owner for his loss will not 
commence until the Court itself declares that its 
previous decree or order was passed erroneously. 
In fact that case decides just the contrary There 
it was held inter alia that a person who obrains 
I>os 3 ess!on of immoveable property under and 
by virtue of orders passed by the Court based 
upon what at the time was a valid decree, but 
has subsequently been set aside on appeal oan 
in no sense be regarded as a trespasser during 
such perioi and that during such period he is 
liable to the real owner for compensation or 
damages and not for mesne proftts in theetrict 
Eeoee of the term. The Court went on to say 
that from the moment the previous decree is 
reversed it becomes his duty to vacate and hand 
over possession, failing which, he becomes a 
trespasser and remains liable for mesne proftts 
in such sense so long as he continues in posses¬ 
sion. The case also decided that the measure of 
damages of compensation during the former 
period cannot be higher than during the latter 
period. We consider it unfortunate that the 
learned Judge should have used this decision as 
an authority for his views that the Illom can¬ 
not obtain any compensation for the period of 
its dispossession ending with the decision of the 
Court that the decree does not bind it. 

[5l Another ground on which the learned 
Judge bases his decision is that the pet'tion be¬ 


fore him was not maintainable under any pro- 
vision of the Civil F.C. The exercise of inherent 
power under 8. 115, Travancore Civil F. C. 
(S. 151 of Act V [5] of 1908) was summarily 
ruled out first, on the ground that the appellant 
had cot sought to invoke that jurisdiction. Later 
on the order gives another reason also* Sec¬ 
tion 1C8 (8.144) was found to be inapplicable as 
there was no variation or reversal of the decree. 
As for S. 40 is. 47) the learned Judge, no doubt, 
observes that the High Court bad in A. S. 69 of 
1107 expressed the view that that section had 
to be applied to the case. But the learned Judge 
thinks that the judgment in the said appeal had 
limited the relief to be granted to the appellant 
to redelivery alone and that it was therefore not 
competent for him to grant the further relief 
asked for regarding mesne profits. In winding 
up the discussion the learned Judge reverts back 
to the question of the exercise of inherent power 
and states that so long as the High Court did 
not in the above appeal find its way to exercise 
that power in favour of the appellant it would 
not be proper at the present stage of the case 
for a subordinate jurisdiction to exercise it. 

[6] We are afraid the decision based on these 
grounds cannot stand either. The learned Judge 
has thought that the last paragraph of the judg¬ 
ment in A S. 69, dated 16th Kumbhom 1116, 
refers to properties sold in execution of the 
decree in o. S. NO. 124 of 1096. The whole judg- 
ment has been exiracfced in an earlier part of 
this judgment and as already indicated we are 
unable to hold that the last paragraph of the 
judgment has any reference to the properties we 
are concerned with here We have jointed out 
that A. S 367 of 1108 and A. B. 402 of li08 arose 
from O. S. 20 of 11C6 acd O. 8 . 6 of 1106 res¬ 
pectively* With respect, we venture to observe 
that the last para in the judgment in A. S. 69 
has created some confusion, but so long as the 
said para makes no reference to A. 8. S65 or to 
O. 8 124, we cannot find our way to hold that 
the decision iu A. 8. 69 is a bat to the appellant’s 
present claim for profits or damages in lieu 
thereof. There is therefore no express bar creat¬ 
ed for the present claim by that judgment. 

[7] The next question b whether there is any 
bar impliedly. It was contended that the omis¬ 
sion to ask for profits or damages in the earlier 
application for redelivery or in the appeal there¬ 
from disentitled the appellant to claim the same 
now. In the first place the present application, 
M. P. 2032 of 1117, was filed while the earlier 
application remained undisposed of and the 
order under appeal is, to all intents and pur- 
poses, one disposing of the earlier as well as the 
later application. Further the cause of action 
for possession is quite distinct from the cause of 
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laotion foe ms^ne profits. Even a soif; for posses- 
^sion of land is not; a bar to a subsequent suit foe 
mesne profits of suob land aooeued due prioe to 
[the institution of the euit foe possession. See 
Mulla’s 0. P. C., Edn. 11, 1941 pp. 63i and 632. 
The decision in Surendra Lai v. Sultan Ah¬ 


med, A. I. B. (22) 1985 oal. 206 : (62 Oal 217), 
referred to earlier is also authority for the poai* 

{ !iion that a claim for mesne profits is nob barred 
by the provisions of o. 2, B. 2, Civil P. 0. by 
fa prior application for restoration of possession. 
■See also Mulla’s 0. P. 0. Edn. 11 1941, p. 453. 
The respondent was in possession of the proper, 
ties under a voidable title and the appellant 
became entitled to claim proQta only when that 
title was avoided. The argument founded on an 
implied bar must also thereforo fail. 

[8] Before concluding we should not omit to 
<]iotice two other grounds strenuously urged be. 
toe us by the respondent's learned Advocate 
Mr. Nilacanta Kartba. to support the lower 
Court’s order. One was, the appeal itself was 
incompetent. This argument was based on de¬ 
cided cases which hold that an application for 
restibubion following a sale being set aside would 
-nob be a matter relating to the execution of a 
decree within the meaning of 8. 47, Civil P. C. 
<v [ 5 ] of 1908). That no doubt is the ordinary 
rule but this case is not a case of the sale being 
■set aside under any provision of the Civil P. 0. 
Here the appellant as a junior member was 
found entitled by the High Court to have his 
objection to the executabilUy oE the decree 
against the lilom properties agitated in the exe- 
cation proceeding itself. In view of this, the 
cases relied upon by the respondent has no 
application here. The decisions the High Court 
gave in A. 8. 265 of 1100, A. 8. 31 of 1106 and 
A. S. 69 of 1107 repeatedly said the appellant’s 
objections may be heard and decided on the 
execution side. The right to appeal necessarily 
arises from an order passed on the execution 
side with respect to a dispute between the deore- 
holder and the judgment-debtor. Though the 
appellant was jiot a patty eo nomine in o. 8 .124 
of 1096 he was allowed to contest the validity 
of the decree as if he were actually one. It is 
now too late in the day to contend that the 
matter does not come under 8. 40 or that the 
.pressnt apiieal would n^t lie. 

[9] The other ground urged before us by the 
'respondent was thit the justice of the case does 
not call for out interference With the lower 
Court’s decision. We have said that in our view 
justice demands that Illom should be compen- 
sated for the loss it sustained by the deprivation 
of its possession and enjoyment of the proper¬ 
ties, U the respondent got no valid title bo the 
properties under his purchase wa cannot under- 
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stand what title he could have to retain the 
profits thereof. The respondent’s learned Advo- 
oate however argued that as the property was 
sold for a debt contracted by the karnavan end 
as the karnavan could not be called upon to 
account for the profits of the Illom properties 
that come into his hands the profits thereof in 
the hands of the creditor should not be allowed 
to be called in at the instance of the Illom. To 
say the least the argument does not commend 
itself to us as sound. The title to the profits 
should follow the title to the property and when 
the property reverts to the Illom the profits 
mast follow suit. 

[lo] In the result we hold that the appellant 
as the representative of his Illom is entitled to 
the profits of the properties or damages in lieu 
thereof for the entire period the Illom was out 
of possession. The appeal is allowed with coats 
and the lower Court’s order refusing any relief 
with respect to the period prior bo 16 - 7 -H 16 set 
aside. 

[a] The case is sent back to the lower Court 
for fresh enquiry and disposal according to law 
in the light of this decision. 

D.Ht Appeal allowed. 


[G. N, 7.] 

A I. R. (38) 1951 TraYanoore-Coohin 17 
Kunhi Raman C. J. and Sankaban J. 

Azheehkal Sree Vataha Devaswom and an* 
other—Appellants v. Ommer Sait Abdulla Sait 
and others — tiespondmts. 

Appeal Sait No. 16 of 1124 (C). D/- 25-7-1950. 

(a) T. P, Act (1882), S. 100—Charge when extin¬ 
guished. 

The oharge already created in favour of the creditor 
would oontinue to subsist bo long as the same has not 
been estinguished or abandoned by express words to 
that efieot. 

Where a lease deed exouted by a mortgagor in favour 
of the mortgagee contained an express stipulation that 
the lessor could recover the arrears of pa'tom as a 
charge on the properties and subsequently the mort¬ 
gagor surrendered the lease by excutin^ a dead of 
release wherein be mentioned all tbo dues under tbo 
mortgage and the arrears of pattoin and gave a fresh 
uaderstaoding to pay the amounts as soon as possible; 

Held that the undertakiog had not the eSeot of 
extingnishing the charge created by the earlier deed In 
the absence of any words or expreasioa in the latter 
deed suggesting such intention of the parties. [Para 4] 

(b) T, P. Act (1882), S. 1—Applicability of Act 
to Cochin. 


The Transfer of Property Act came into force in 

Cochin on 1 - 1 - 1112 . Hence the rights and liabilities of 

the parties to transactions which came into existenoo 
beforo the Aofe have to be determined in accordance 
with the principles of the commoa law whioh governed 
the mortgage transactions in the State prior (0 the 
passing of the Transfer of Property Act. [Para 51 

Anno. T. P. Act, S. 1, N. 6. 
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(c) T. P. Act (1882)> S. 67-A—Law In Cochin 
before the Act^Consolidation of mortgage aod 
charge. 

Before T. P. Act waa applied to the State, the 
common law of Cochin was in favour of tbe mortgagee’s 
right to insist on aimultaneoua redemption of all the 
mortgages in his favour in respect of the same proper¬ 
ties. The principle was applicable to the case also 
where there had been first a mortgage followed by a 
subsequent charge in respect of the same properties. 19 
Cochin L. B 241, 29 Cochin L. B. 213 and 3 Select 
Decisions (Cochin) 34, Rel. on. [Para 5] 

Anno. T. P. Act, S, 67A, N. 1, 3. 

(d) Limitation Act (1908), S. 3-T. P. Act, (1882), 
S. 60—Suit for redemption—Mortgagee can plead 
in defence barred claims due to him. 

The statute of limitation prescribes only the periods 
within which legal actions have to be commenced, and 
not any period for setting up claims by way of defence 
to such actions. Thus,’where by the time the mortgagor 
initiates proceedings for redeeming tbe properties, the 
mortgagee’s remedy to enforce bis claim by an action 
in a Court of law has become time barred, tbe mort* 
gagee can put forth his possessory lien over the mort* 
gaged properties as a defence agaiost tbe claim for 
redemption and insist on payment of tbe debts legiti- 
mately due to him Such defences are not controlled by 
any period of limitation. [Para 7] 

Anno. Lim. Act, S. 3, N. 15. 

(e) T. P. Act (1882), S. 60—Suit for redemp¬ 
tion—Costs of mortgagee. 

Uoder normal circumstances, a mortgagee can claim 
bis costs from the plaiotifis mortgagors in a suit for 
redemption. But where the claims put forth by tbe 
mortgagee are found to be untenable and accordingly 
are negatived by the trial Court, tbe mortgagee must 
be made to suffer the costs incurred in the trial Court. 

[Para 9J 

Anno: T. P. Act, S. 60, N. 49, Pt. 9. 

T, M. Mdhalinga Iyer and K, V. Rajagopala 
Shenoi ^for Appellants; C. S. Venkiteswara Iyer and 
Essa Ahamed tiait—for Respondents. 

Sankaran J.—This appeal ariaee from tbe 
decision of the ADjikaimal District Court in 
O. B. NO. 122 of 1121. The Sree Varaha Dewaewom 
Azheekkal, who is defendant 1 in the case, is the 
appellant. Defendants 10 to 16, to whom tbe 
plaint properties belonged originally, bad mort¬ 
gaged them under Ex. iv dated 12.10-1100 in 
favour of defendant 1 Devaswom for a oonei- 
deration of Bs. 12,800 and directed tbe mortgagee 
to appropriate tbe income of tbe properties 
towards the interest due on tbe mortgage amount. 
All tbe same, tbe mortgagors retained possession 
of tbe properties by executing Ex. V lease deed 
of even date in favour of the mortgagee. The 
lease amount payable under Ex. v was expressly 
made a charge on tbe equity of redemption of 
the properties. Subsequently on 4-4-1108, the 
properties were surrendered to tbe Devaswom 
under Ex. ill release deed, executed by the 
moitgagors lessees, wherein they undertook to 
pay off the arrears of pattom amounting to 
Be. 6599-7-6 and interest thereon together with 
tbe mortgage amount and to close tbe transac¬ 
tion without any delay. Out of the plaint items, 


wbiob thus came into the posBesBion of theDevas^ 
worn, items 1 to 7i 10,11 and 13 to 17 were agaiik< 
leased by tbe Devaswom on 14-3.1109 to one 
Thankamma, who is the wife of defendant 1$ 
and tbe mother of plaintiff 3. It is stated that ■ 
such a lease arrangement was brought into exis¬ 
tence at the instance of defendant 16. Item 8- 
was already outstanding on lease with one 
Thomman Gheekku, whose legal representatives 
are defendants 3 to 9. Items 9 and 12 were en¬ 
joyed by tbe Devaswom directly. In tbe mean¬ 
while, the equity of redemption of tbe plaint 
items, except items 10 and ll, was sold in court- 
auction in o. 3. NO. S88 of 1101 on the file of the* 
Cochin District Munsiff's Court and sale certi¬ 
ficate was granted in favour of one Krisbna- 
Pillai and others. The rights over items 6, 7, 8,, 
12 and 13, which these persons acquired under 
this sale certificate, were again sold in court 
auction in 0. 8 . No. 167/1107 and were purcha¬ 
sed by one Kurien. The present plaintiff 2 ac¬ 
quired the rights under these two sale certificates 
and has thus become tbe owner of the items 
already mentioned. From him plaintiff l has 
obtained a mortgage in respect of items 1 to 11 
and 13 to 17. These two plaintiffs wanted to 
close the transaction under ex. iv mortgage in- 
favour of the Devaswom, But the parties oouldi 
not come to an agreement as to tbe amount 
payable to the Devaswom in full eatisfaotion of 
its claims. The Devaswom accordingly instituted 
o. s. NO. 126/1120 on tbe file of the Anjikaimal 
District Court for recovery of tbe mortgage- 
amount as well as tbe arrears of pattom due to 
it from the plaint items. Even though the- 
arrears due to tbe Devaswom amounted to 
BS. 6599-7-6 together with future interest tbereon, 
tbe whole of such amount could not be recovered 
by tbe Devaswom because of tbe provisions of 
the Cochin Agriculturists' Belief Act (act xvili 
[18] of 1114). By S. 8 of tbe said Act, the whole 
of tbe interest due from an agriculturist under 
an outstanding debt up to 1-1-1107, was wiped 
off. Tbe Explanation to S. 9 of tbe Act is to the 
effect that interest referred to in SB. 8 and 9 in¬ 
cludes pattom payable by the mortgagor to the 
mortgagee on a lease back of tbe mortgaged 
properties. Consistent with these provisions, the 
Devaswom could claim, out of the arrears of 
pattom mentioned in Ex. lil release deed, a sum 
of RB. 968-8 6 only, representirg the arrears for 
the period subsequent to 1-1-1107 together with 
6 per cent, interest on the same, tbe total amount 
coming to bs. 1264-9-3. The claim put forward 
io 0, S. NO. 126/1120 was for recovery of the 
mortgage amount of bs. 13 800 and also of 
Bs. 1264-9-3 by way of arrears of pattom. Plain¬ 
tiffs 1 and 2 in tbe present suit were defendant 
14 and 13 in 0. S, no, 126/1120. They resisted- 
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the claim of the Devaswom in respect of the 
arrears of paitom and interest thereon, and con¬ 
tended that the right to enforce that claim had 
become barred by limitation and that therefore 
the Devaswom was entitled to a decree only for 
the mortgage amount less a sum of Bs. 136-4-4, 
which the Devaswom bad alreaiy realised out 
of the compensation amount awarded in connec¬ 
tion with the land acquisition proceedings 
relating to item 11 of the plaint. These conten- 
tions were upheld and a decree was passed in 
favour of the Devaswom for recovery, from the 
mortgagors personally and by the sale of the 
mortgaged properties, of a sum of Rs. 12,666 11-8 
only. That decree was confirmed in appeal. Ex¬ 
hibit B 19 copy of the trial Oourt judgment and 
Ex. VI is copy of the appellate Court Judgment 
in that case. The Devaswom did not care to 
execute the decree in that case. It may also be 
mentioned in this connection that the present 
plaintiff 1, who was defendant 14 in Ex. B case, 
had deposited in that case a sum of Rs. 14,914-0 0, 
but at the same time had contended that only 
the sum of Bs. 12,666-11-8 admitted to be due to 
the Devaswom. should be disbursed to it. 

[ 2 ] It was because the Devaswom was not 
prepared to accept the sum of Rs. 12,666-11-8 
decreed in Ex. 5 case in full satisfaction of its 
claims in respect of the plaint items and to 
surrender possession of the properties, that the 
plaintiffs instituted the present suit for redemp¬ 
tion of Ex. IV mortgage and for recovery of 
poseeBsion of the properties with mesne profits 
from 27-11-1120, the date on which the mortgage 
amount due to the Devaswom was deposited in 
Ex. B case. The Devaswom contended that the 
mortgagors are bound to pay off all the amounts 
in respect of which the Devaswom has a charge 
on the mortgaged properties before claiming 
surrender of possession of the properties. Besides 
the mortgage amount of Be. 12,666-11-8, the 
arrears of paitom due under Ex. v lease deed as 
also the arrears of paiicMTidue from Thankamma, 
the mother of plaintiff 2 , and from defendants 3 
to 9, were also claimed by the Devaswom. All 
the claims under arrears of paitom have been 
negatived by the learned District Judge, who 
has held that the plaintiffs are entitled to redeem 

the plaint properties on payment of Be. 12 ,666.11-8 

towards the mortgage amount. He has also 
made the Devaswom liable for the mesne profits 
due from 97-11 1120. the date on which a sum in 
excess of the mortgage amount, found to be due 
to the Dewaswom, was deposited by the present 
plaintiff 1 in Ex B suit Costs have also been 
decreed In favour of the plaintiffs, 

[3] The main point raised in this appeal, pre¬ 
ferred^ by defendant 1 Dewaswom, is that the 
plaintiffs ate bound to pay along with the mort- 
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gage amount the sum of Rs. 1324-7 9 also which 
represents the arrears of paitom as well as 
interest due thereon, due under Ex. v lease deed 
and which still subsists as a charge on tbe plaint 
properties, before redeeming the properties from 
the Devaswom. The other points raised in ap¬ 
peal are that the Devaswom should not have 
been made answerable to the plaintiffs for any 
mesne profits until payment of the redemption 
price in full and that the Devaswom should not 
have been made liable for tbe costa of the 
plaintiffs in the suit. 

[4] The question whether the properties sought 
to be redeemed by the plaintiffs have been 
secured for the arrears of pattern claimed by 
idt defendant mortgagee, has an important bear¬ 
ing in deciding whether the plaintiffs are bound 
to pay off that debt also before seeking to reco¬ 
ver possession of the plaint properties from the 
mortgagee. Exhibit V is the lease deed executed 
by the mortgagors in favour of the mortgagee, and 
there is an express stipulation in it that tbe mort- 
gagee-IesGor can recover tbe arrears of pattom 
as a charge on the properties. The pattom now 
claimed by the mortgagee is part of tbe amount 
of tbe accumulated arrears for tbe period during 
which tbe mortgagors were in possession and 
enjoyment of the properties on the strength of 
Ex. V lease deed. All tbe same, the learned 
Judge has held that tbe charge created under 
that document in respect of such arrears of 
pattom, has ceased to exist when Ex. ifl release 
deed was executed on 4-4-1108 by the lessees in 
favour of tbe lessor. The learned Judge has 
viewed Ex. in as embodying a new undertaking 
in place of tbe stipulation contained in the origi¬ 
nal lease deed Ex. v, and has stated that there 
are no words in the release deed to indicate 
that the arrears of pattom mentioned therein 
continued to be a charge on the properties. This 
view of the lower Court is undoubtedly erro¬ 
neous. In the first place, there is no warrant 
for supposing that Ex. Iii contains a new under¬ 
taking in place of tbe stipulation contained in 
the original lease deed. It is clear from a read¬ 
ing of the release deed, Ex. Iir, that it was 
intended to evidence the fact that the properties 
which the mortgagors had taken on lease 
from the mortgagee have been surrendered hack 
to the mortgagee-lessor. No doubt the amounts 
due to the mortgagee by way of mortgage 
amount as well as arrears of pattom have also 
been recited and acknowledged in Ex. iii re- 
lease deed. After acknowledging those debts, 
the mortgagor have further undertaken to pay 
off those debts together as early as possible 
This undertaking cannot be taken to have the 
effect of extinguishing the charges which had 
already been created under Ex. IV mortgage 
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deed and Ex. V lease deed. No such inference 
can be drawn from the absence of reiteration 
in Ex. Ill release deed that such charges con- 
tinned to subsist. On the other hand, the position 
is well established that the charge already oreat. 
ed in favour of the creditor would continue 
to subsist so long as the same has not been 
extinguiahed or abandoned by express words to 
that effect. There are no such words or expres- 
sions in Ex. ill release deed to suggest that 
the parties intended to extingnish the charges 
created under Bxs. iv and V. The undertaking 
in Bx. Ill that the debts would be discharged 
as early as possible, can only mean that the 
debts would be paid off in accordance with the 
'stipulations contained in the original documents 
themselves. It has to be remembered that the 
undertaking in Bx. ill was in respect of the 
mortgage debt as well as in respect of the 
arrears of pattom. The plaintiffs have no case 
that by such undertaking the mortgage debt had 
ceased to be a charge on the plaint properties. 
In fact, in Ex. B case, a decree was given for 
recovery of that debt charged on the plaint 
properties. In the present suit also, the plaintiffs 
have accepted the position that the mortgage 
debt subsists as a charge on the plaint properties 
and have accordingly sought to redeem the 
properties on payment of that debt. There is 
no reason for understanding the stipulation in 
Ex. Ill differently when it refers to the arrears 
of pattom specified therein. On a reading of 
Exs. Ill and V together, it is clear that the 
arrears of pattom due to the mortgagee Devas- 
womhave not been extinguished, but that the 
same continued to be a charge on the plaint 
properties. 

[6] The next aspect to be considered is whe¬ 
ther the mortgagee has the right to insist on 
the payment of such arrears o£ pattom also 
along with the mortgage amount due under 
EX. IV before surrendering possession of the 
properties. These transactions came into exis¬ 
tence long prior to the passing of the T. P. Act 
in Cochin, which came into force on M- 1112 . 
Hence the rights and liabilities of the parties in 
this case to be determined in accordance with 
the principles of the common law which govern¬ 
ed mortgage transactions in the State prior to 
the passing of the T. P. Act. There is no de¬ 
finite pronouncement in any of the judicial 
decisions in Cochin laying down that a mort- 
gagee, in whose favour several charges have 
been created in respect of same properties, can¬ 
not insist on a simultaneous redemption of all 
those charges. In l^eelakanta Iyer v. Krishna 
Iyer, 19 ooch. L. R. 241 an opinion was ex- 
pressed doubting the propriety of reoognising 
in the State the doctrine of consolidation of 


mortgages. Apart from the expression of snob 
an opinion by one of the Judges who decided 
that case, no definite decision was arrived at 
either in favour of or against the doctrine. In 
fact the other Judge, who took part in that 
decision, stated that he did not want to commit 
himself to a thorough rejection of the doctrine. 
The question of the mortgagee’s right to insist 
on simultaneous redemption again came up 
for consideration in Koru v. Krishna MenoUi 
29 ooch. L. R. 213. There also, it was not 
definitely laid down whether the common law 
of Cochin recognised a right in favour of a 
mortgagee to insist on a simultaneous redemp¬ 
tion of all the mortgagee in his favour in respect 
of the same property. An agreement by the 
parties for such simultaneous redemption was 
held to be valid and enforceable. It was also 
held that the attempt should be to ascertain 
whether the intention of the parties as expressed 
in the documents executed by them was for or 
against aimullaueous redemption of the several 
mortgages. In an earlier case in Uzhuthra 
Warrier v. Suhramania Pattar, 3 fiel. Deo. 
(cochin) p. 34 it was definitely held that the 
plaintiff, who sued for redemption of certain 
properties demised on kanom, was bound to pay 
also the debt due under a purakkadom charged 
on the same properties before he could get 
recovery of possession of the properties. That 
decision clearly indicates that the common law 
of Cochin was in favour of the mortgagee’s 
right to insist on simultaneous redemption of 
all the mortgages in his favour in respect of the 
same properties. The principle accepted in the 
above case is applicable to the present case also 
where there has been first a mortgage Ex. IV 
in favour of defendant l Devaswom, followed 
by a subsequent charge created as per Bx. V 
lease deed in respect of the same properties. It 
is also clear from Ex. Ill release-deed executed 
by the mortgagors in favour of the Devaswom, 
that what was intended by the parties was that 
both the charges in favour of the Devaswom 
should be simultaneously redeemed. The mort¬ 
gagors have expressly undertaken in BX. Ill 
that the mortgage amount together with the 
arrears of pattom and interest thereon would 
be discharged as early as possible. The under¬ 
taking is as follows : [The passage given in 
Malayalam is omitted. But its purport is given 
below in English*—Ed.] In view of such an 
undertaking made by the mortgagors to redeem 
si mult a neously all the charges in favour of the 

•“Will pay the Devaswom with interest as stipulat¬ 
ed in the pattomchit, t'as early as possible ^all the 
amoants due to the Devaswom by way of, principal 
amount, arrears of pattom Rs. 6,599-7-6, arrears of 
Oaduvu interest Rs. 1,366*12.4 and Nedumohit dues 
1 anna 8 piea.“ 
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mortgagee, the plaintiffa are bound to pay off 
the arrears of pattom also due to defendant 1 
Devaswom along with the mortgage amount, 
before the Devaswom oan be asked to surrender 
possession of the plaint properties. 

[6l Viewed, in yet another aapeot also, the 
position taken up by thefirstdefendant.appellant 
is seen to be tenable. When Ex. Ill release deed 
was executed by the mortgagors, the arrears of 
pattom due to the Devaswom bad come to an 
aggregate amount of Bs. 6,699*7-6. When the 
Coohin Agriculturists* Belief Act (Act xvin [ 18 ] 
of 1114) came into force, a major portion of the 
aforesaid amount was wiped off under 8. 8 of 
the Act. For this purpose, the arrears of 
due to the Devaswom was treated as interest 
on the mortgage amount as per the Explanation 
to 8 . 9 of the Act. The arrears of pattom thus 
having been treated as interest and cut down 
to a very large extent by virtue of ss. 8 and 9, 
Agriculturists* Relief Act it would be highly 
inequitable to give a different legal character 
to the small balance of Bs. 969-8.6 left out of 
such pattom treated as interest. Under the pro. 
visions of the Agriculturists* Relief Act, this 
balance also has to be treated as interest on the 


for redeeming the properties, it is possible that the 
mortgagee’s remedy to enforce hie claim by an 
action in a Court of law, may have become 
time barred. All the same he oan put forth his 
possessory lien over the mortgaged properties as] 
a defence against the claim for redemption and 
insist on payment of the debts legitimately due 
to him. Such defences are not controlled by any 
period of limitation. The statute of limitation 
prescribes only the periods within which legal 
actions have to be commenced, and not any period 
for setting up claims by way of defences to such 
actions. These views gain considerable support 
from the following observations in the judgment of 
Gave J., in In re Hephurnt Ex parte Smithy 
(1886) 14 Q. B. D. 394 at pp. 399-400 : (54 h. J. 
Q. B. 422); 

"Id tbe case of a debt the OL'dmary and universal 
remedy is by aolion against tbe debtor. There may, 
however, and sometimes does exist aaothec remedy, not 
by action against the debtor, but arising out of the 
possession of property of the debtor which by law or 
contract may be detained by the creditor until the 
debt is paid. This latter remedy may exist, although 
the remedy by aotioa is barred; and in that caee the 
debt oontiDuea to exist so far as is necessary for the 
enforcement of this light of lien but not for enforcing 
tbe remedy by action." 


mortgage amount. So long as such amount par. 
takes of the nature of interest on the mortgage 
amount, it is clear that tbe same has to be paid 
along with tbe principal amount before redeem, 
ing the plaint properties. 

[7] It has next to be considered whether tbe 
fact that the mortgagee’s right to enforce the 
claim for recovery of arrears of pattom has 
become barred by limitation, disentitles such 
mortgagee from claiming such arrears along 
with tbe mortgage amount at tbe stage when 
the properties are sought to be redeemed by the 
mortgagors. A mortgagee has two courses open 
to him. One is to recover tbe debts by enforcing 
tbe claim against tbe mortgagor and tbe charged 
properties. For getting relief in that direction, 
the action has to be started within the period 
presorihed by the law of limitation. Failure to 
do so can only result in such a relief becoming 
unavailable to him and not in a total extingui¬ 
shment of the debts really due to him from tbe 
mortgagor. The debts may still exist even 
though tbe remedy for enforcing the same may 
have become barred by lapse of time. The 
second remedy open to the mortgagee is to retain 


possession of the properties over whioh he h£ 
obtained a lien in respect of the debts due to bin 
for each time until the mortgagor chooses t 
redeem the properties on payment of such debt 
Here an action has to be commenced by tt 
mortgagor and the prescribed period of time wi 
.run against him and not against tbe mortgagei 
•By the time tbe mortgagor initiates proceedinf 


Applying these principles to tbe facts of tbe 
present case, it is clear that the first defendant, 
mortgagee, who is in possession of the mortgaged 
properties over which he has a lion for the 
arrears of pattom by him, is not precluded from 
claiming repayment of such arrears also along 
with the mortgage amount, before surrendering 
possession of the properties, merely because his 
remedy by way of action for recovery of such 
arrears of pattom has become time barred. We 
accordingly held that the plaintiffs are bound to 
pay an amount of R3. 1324-7 9, representing 
BS. 968-8-6 by way of arrears of pattom together 
with interest on the same, along with the mort¬ 
gage amount of Bs. 12,666 11-8, before, redeeming 
tbe plaint properties from defendant i Deva. 
sworn. 

[81 The next point urged on behalf of'tho first 
defendant-appellant is that the mortgagee cannot 
be made liable for the mesne profits claimed by 
the plaintiffs. From tho finding already recorded 
above, it is clear that there has been no proper 
and valid tender on the part of tbe plaintjffs of 
tbe redemption price due to tbe first defendant- 
mortgagee. They have all along been repudiating 
the mortgagee's claim to get the arrears of 
pattom also along with the mortgage amount 
proper. The claim for such arrears of pattom 
was re&isted by these plaintiffs as defendants in 
Ex. B suit also. Even though a sum of Bs. 14,914 
was deposited by them in that suit on 27-11-1120, 
it was only a conditional deposit and they were 
not agreeable to the full amount claimed by the 
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mortgagee being drawn from Court towards 
satisfaction of the redemption price. Under such 
circumetancea, defendant l D3vaBwom cannot 
be said to have been wrongfully refusing to 
surrender poeaeasion of the properties to the 
plaintiffa. Ic followa, therefore, that defendant 1 
Devaswom cannot be made liable for the mesne 
'profits claimed by the plaintiffs, The lower 
Court’s decree awarding such mesne profits, has 
therefore to be set aside. 

[9] Lastly there is the question of costs. 
Under normal circumstancea, the first defendant, 
mortgagee could have claimed his coats from the 
plaintij^a. But it is seen that defendant 1 has 
been guilty of setting up several untenable con- 
tentirns in this case. The arrears of pattom due 
to defendant i from one Tbankamma, the 
mother of plaintiff 2 , in respect of certain items 
leased to her by defendant 1 was claimed as part 
of the redemption price payable by the plaintiffs. 
A similar claim was put forward in respect of 
the arrears of pattom due from defendants 3 to 9 
in respect of plaint item 8. These claims were 
found to be untenable and acoordiugly nega. 
tived by the trial Court. For such misconduct 
^the mortgagee must be made to suffer the costa 
incurred in the trial Court. All the same, the 
mortgagee has succeeded in the major contention 
raised in the case and hence there is no justifi¬ 
cation for directing the mortgagee to pay the 
plaintiffs’ costs of the trial Court. 

[lol Id the result this appeal is allowed to the 
extent indicated above, and the lower Court's 
decree is modified as follows: 

[ 11 ] Out of the amount of Bs. 14,914-0-0 depo- 
sited by the present plaintiff 1 in o. S. no. 126 
of 1120 on the hie of the Anjikaimal District 
Court a sum of Bs. 12,666-11-8 is directed to be 
drawn by the present first defendant-mortgagee 
in* satisfaction of the claim under Ex. IV mort. 
gage deed. The first defendant-mortgagee is 
directed to draw a further sum of Be. 1324-7-9, 
as representing the arrears of pattom and inte- 
rest, due to the first defendant-mortgagee under 
Ex. V lease transaction. If such amount has 
already been withdrawn from Court by the plain- 
tiffs, they will deposit the same in this case 
in the lower Court within one month from this 
date, to enable defendant 1 to draw the same 
also Tvitbin the specified period. Such amounts 
will be drawn from Court within one month 
from this date. On the amounts being thus 
drawn by defendant 1, the claims under the 
mortgage deed and the lease deed, will be deemed 
to have been satisfied and extinguished and the 
plaintiffs will be deemed to have redeemed the 
plaint properties from defendant 1. They will 
accordingly get posseesion of the plaint proper, 
ties. The lower Court’s decree making defendant 1 


liable for the mesne profits and costs, is set 
aside and both sides are directed to suffer ibeir 
respective costa in the trial Oourt. The first 
defendant-appellant will get the costs in this 
Court from the respondents-plaintiffe. If defen¬ 
dant 1 fails to draw the amounts specified, above, 
within the period fixed and to surrender posses¬ 
sion of the properties to the plaintiffs, then the 
plaintiffs will get mesne profits at the rate 
decreed by the lower Oourt for the period com¬ 
mencing from the 30th day after this date and 
until the date of recovery of possession of the 
properties. 

D.B.B, Order accordingly• 


[G. N. 8.] 

A. 1. B. (38) 1951 TFayanoore-Goobin 22 

Koshi and Menon JJ. 

Kuttalingom Ganapathy — Appellant v. 
Lekshmana Reddiar — Respondent. 

Appeal Suit No. 332 of 1125, D/- 7-8-1950. 

(a) Civil P. C. (1908), O. 47, R. 1 (c) — Error ap¬ 
parent on face of record. 

Where after remand by the High Coart, the lower 
Court passes an order which is against the High Court's 
deoision, the error is one on the face of the order. 

[Para 4] 

Anno, Civil P. C., 0. 47, B. 1, N. 15. 

(b) Civil P. C. (1908), S. 105 (1) -Appeal against 
order granting review'— Point that review petition 
was barred by time not raised in memorandum of 
appeal--Point not allowed to be raised in argument. 

[Para 6] 

Anno. Civil P. C., S, 105, N. 11. 

(c) Civil P. C. (1908), S. 11 — Proceedings under 

Debt Relief Act — Point that debtor bad forieited 
his right to benefits of Act not raised—Order pass¬ 
ed— Appeal — Order for remand for definite pur¬ 
pose while dismissing rest of appeal—Point urged 
while lower Court was dealing with proceedings in 
remand—Point held could not be raised and order 
reopened to include point. [Para 7] 

Anno. Civil P. C., S. 11, N. 28. 

if, Madhavan tffair—for Appellant — P.Balkrish- 
nan Thampi and T. R. Subramonia Iyer — /or Res- 
pondent, 

Eoshi J. — Two points were raised in this 
appeal against an order passed on a Debt Belief 
petition by a successor Judge after reopening 
on review an order passed by bis predecessor- 
in-office. 

[ 2 l On 29-7.1111 a compromise decree was 
passed in o. 8. 8 of liii. on the file of the 
Nagarcoil District Court and from time to time 
the defendants thereto bad made part pay¬ 
ments towards the decree debt, but there was 
still s^me balance outstanding when the Debt 
Relief Act came into force. On 20 - 7-1116 defen¬ 
dant 2 filed an application seeking to avail of 
the provisions of 8.9 ( 2 ) (b) of the said Act to pay 
off the balance decree-debt and pursuant thereto 
some moneys were deposited in Court. The 
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^rafc payment was on 28.9.1116 and the second 
-on 30 1-1118 when the two years* period pres¬ 
cribed by ol (b) of sub s (2) of s. 4 expired. 
These deposits did not cover the seventy per 
■cent, payable under the said clause. The appli¬ 
cation was however allowed to remain on the 
file of the Court aod on 1-3-1119 the Court pass, 
ed an order fixing the balance due by the deb¬ 
tor and making the same payable within a 
definite period. Defendant 2 was dissatisfied 
with the order and he took the matter in api^eal 
to the High Court in a. S. 401 of U19. The 
decree-holder filed a memorandum of objections 
in that appeal. The learned Judges who beard 
the appeal dismissed the appeal, but the memo¬ 
randum of objections was allowed to a limited 
extent. The operative portion of the judgment 
reads thus: 

^'The calculations of the lower Court must be recast to 
•allow the correction of the rata of interest before 
decree We remand this matter for that purpose. The 
time for payment by the defendant is extended to 4 
weeks after notice of the modified figure. 

Save as aforesaid, this appeal U diamiased with 
costa and the memorandum of objections is partly 
«.llowed without costs.'* 

[3] When the case went back to the lower 
Court it was-postei for the parties tj file state¬ 
ments as per the High Court's decision. The 
deoree.holder filed his statement on 8-7.1122 
and defendant 2 filed his statement on 26 - 7 - 1122 . 
Both these statements were filed within the 
time allowed by the Court- The Court however 
on 22-6-1123 accepted the decree-holder's state¬ 
ment and passed an order in the following 
terms : 

"Deoree.holder haa filed this statement in pursuance 
of th^ remand order. No objection has been filed to this 
statement, Accepted. Notice to defendant to deposit 
the duo amount within four weeks of the service of 
notice.” 

In form this order is in conformity with the 
judgment of the High Court in A. S. 401 , but 
in substance it went against it in two respects. 
In the first place, defendant 2 bad filed a state¬ 
ment in obsdienoe to the Court's direction, but 
the Court overlooked it in passing its order. 
Secondly, the decree holder's statement was not 
one prepared in aocordancs with the directions 
of the High Court. In preparing his statement 
the deoree-holder proceeded as if defendant 2 
had forfeited his right to the benefit conferred 
by the Debt Relief Act aod that he (the decree, 
holder) was in consequence entitled to the entire 
balance due under the decree. The Court over¬ 
looked that the decree-bolder was trying to cir- 
oumvent the High Court’s decision. When 
notice of the order dated 22-8-1133 was served 
on him defendant 2 fiUd an application to 
review that order. That pstition came up before 
4he present District Judge and after due notice 


to the decree-holder and after hearing both sides 
the learned Judge admitted the review as per 
his order dated 33-1-1125. He then proceeded 
to dispose of the matter afresh on the merits 
and passed the order giving rise to the present 
appeal. The learned Julge wanted to have the 
balance amount fixed in the light of the High 
Court's decision in A. 8. 401 and directed the 
decree-holder to file a statement firab. 

[4] The points raised in the appeal are (1) 
that the order admitting the review is ultra 
vires the powers of a successor Judge and (2) 
that his final order is bad on merits. From the 
facts set out in the preceding para it is clear 
that the order dated 22-5-1123 accepting the de¬ 
cree-holder's statement went against the High 
Court’s decision and in our opinion that error 
is one apparent on the face of the order. The 
successor Judge was therefore under o. 45, R. 2, 
Civil P, C., competent to admit the review 
petition. 

[ 5 ] A subsidiary point raised in the argument 
concerning the order admitting the review was 
that the review petition was filed long out of 
time. Our answer to it is two.fold. In the first 
place, the learned Judge who admitted the 
review had applied his mind to thy question and 
he thought this to be a proper ^se whore the 
delay shoull be condoned. Wo are not prepar- 
ed to say that the learned Judge exercised his 
discretion wrongly. Further, the point that the 
review petition was barred by time is not raised 
in the Memorandum of appeal before us. An 
appellant is no doubt entitled to challenge the 
correctness of an interloeutory order in an ap¬ 
peal against the final order, but in order to 
entitle him to do that he must set forth that as 
a ground of objection in his memorandum of 
appeal. See Section 83, Travancore Civil P. C. 

C6] In this view of the matter we cannot 
find our way to hold that there is any substance 
in the first point raised before us. 

[7J The argument on the second point was 
that defendant 2 had forfeited his right to the 
benefits conferred by the Debt Relief Act by 
reason of his failure to comply with the condi¬ 
tions imposed by the particular provision of the 
Act he invoked. It was pointed out that he 
should at least have paid seventy per cent of the 
admitted debt within the period of two years 
prescribed by the section. Wo are afraid it is too 
late in the day to raise that contention now. 
The original order the Court passed on 1 - 3-1119 
wherefrom A. S. 401 of nt9 arose was itself 
after the last day of Ckinrjom Ills and the de- 
cree-holder not having chosen to urge this point 
on that occasion in the Coucl; below or before 
the High Court he cannot now be allowed to 
raise it. We are now concerned with how to 
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implement the High Couit's decision in A. 8. 401 
ot 1119. That was aleo the function which the 
Court below was trying to discharge when it 
passed the order under appeal. We cannot there- 
fore accede to the argument that we should 
decide the point raised as if it is not even im¬ 
pliedly covered by the prior decision in A.S. 401. 
The second point has also therefore to be decid¬ 
ed against the appellant. 

[8] In the result the appeal fails and it will 
stand dismissed with costs. 

Li)] As this controversy has been long pending 
we direct the learned Judge below to expedite 
the disposal of the matter and to see that the 
respondent pays into Court at least the admit¬ 
ted amounts within two weeks of the receipt of 
the records from here by that Court. Further 
amounts, if any. should be paid within two 
weeks from the date of the lower Court fixes the 
same. 

[ 10 ] Order accordingly. 

Order accordingly, 

fC. N. 9.] 
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Sankaban J. 

Kesavan Fillai Madhavan Pillai and ano^ 
ther — Petitioners v. State. 

Criminal R. P. No. 361 o? 1123 and 68 of 1124, 
D/- 5-4-1950. 

Travancore Criminal P. C., S. 413—Application 
for discharge—Forfeiture of bonds—Criminal P. C. 
(1898), S. 502. 

The Magistrate is bound to take the necessary step 
for the arrest of the accused when once the surety has 
applied for an order of discharge, and before taking 
Rucb steps, it will not be proper to seek to enforce the 
bond agiinst the sureties. When the accused surren¬ 
ders to the Court or is brought before it as per tbe 
action taken under 8. 413 , the sureties are ipso/acfo 
discharged and there will be no further question of 
forfeiture of their bonds. [Para 2] 

Anno : Cr. P. 0., S. 502, N. 1. 

K. N. Ayyappan Pillai—for Petitioners (in both)', 
Government Pleader—for the State. 

Order_These revision petitions are directed 

against the order forfeiting the surety bonds 
executed by the petitioners and directing them 
to pay the penalty imposed by the order. These 
two petitioners had executed surety bonds for 
Rs. 350 each for the release of the accused in 
p, B. No. 8 of 1119, on the file of the Division 
First Class Magistrate’s Court at Kottayam. 
In the surety bonds, these petitioners had 
undertaken to produce the accused before Court 
on all tbe dates on which the case stood posted. 
On 6.5.1119, to which date the case stood posted, 
tbe accused did not appear in Court. Some time 
prior to that date, he had joined tbe Indian 
Army. On 6-5-1119 itself, one of the sureties 


A. I. R. 

filed Ex. B petition before the Court, expressing 
his inability to produce tbe aooused, who bad 
joined tbe Military, and praying that the surety 
bond may be discharged. On the basis of that 
petition, the Magistrate started extradition pro^- 
ceedinga against tbe accused and be was brought- 
to Court on 28-2-1120. Thereafter he was retained 
in custody until the case against him terminated.. 
In tbe appeal judgment in the esse, there was a 
direction that tbe Magistrate should exercise- 
bis jurisdiction in the matter of enforcing the 
surety bonds. Accordingly the Magistrate took 
up Misc, case No. 3 of 11S3 against the accused 
and the two sureties for enforcing the bonds 
executed by them. The two sureties are counter- 
petitioners 2 and 3 in M. C. No. 3 of 1122. The 
Magistrate held that these two sureties bad 
forfeited their bonds and accordingly directed 
each of them to pay the penalty of Bs. 100; 
The District Magistrate, to whom the matter 
was taken in appeal, confirmed the order of tha 
First Class Magistrate, but reduced the amount 
of the penalty from Rs. lOO to Bs. 60. The 
sureties have therefore come up in revision. 
Criminal No. 261/1123 is by counter.petitioner 9 
and or. P. NO. 68/1124 is by counter-petitioner 

3:in M. 0. NO. 3 of 1132. 

[2] The main point urged on behalf of the 
revision petitioners is that in view of Ex. B 
petition put in by one of the sureties on 6-6-lll9> 
their bonds could not be forfeited and penalty 
levied from them. Under 8.413, Travancore 
Criminal P. 0., (corresponding to 8. 502 of the 
Indian Code) every surety has the right te 
apply to tbe Magistrate at any time for an 
order discharging bis bond. Clause 2 of that 
section lays down that on receiving such an 
application, tbe Magistrate shall cause tbe per¬ 
son released on bail to be arrested and brought 
before him. Clause 3 lays down that when such 
person appears or is brought before Court, tha 
Magistrate shall direct the surety bonds to b©^ 
discharged and shall call upon the accused 
person to produce other sufficient sureties and, 
in default, commit him to custody. Consistent 
with these provisions, the Magistrate, before- 
whom EX. B petition was put in, apparently 
under 8. 413, started extradition proceedings* 
against the accused and bad him brought 
before Court on 28-2-1120. Thereafter the- 
accused was detained in the custody of the 
Court. The action thus taken by tbe Magis- 
trate on Ex. B petition, has in substance and- 
effect resulted in discharging tbe bonds which 
were executed by the two sureties. In view ofi 
the provisions contained in 8. 418 of the Code 
the Magistrate is bound to take the necessary 
steps for tbe arrest of the accused when once 
the surety has applied for an order of discharge 
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and before taking suob steps, it will not be 
proper to seek to enforce the bond against the 
sureties. The rulings in-Gurumuhh v. Emperor, 
37 cr. L. j. 848 : (95 I. 0. 768 Nag.) and Tha 
Maung v. Emperor, A.I.R. (34) 1937 Rang. 244 : 
(38 Or.L J. 1010) are in support of this position. 
"When the accused surrenders to the Court or 
is brought before it as per the action taken 
under s. 413, the sureties are ipso facto dis- 
charged and there will be no further question 
of forfeiture of their bonds. In the present 
instance, the accused, who was extradited and 
brought before Court on 98-3*1120, was there¬ 
after detained in the custody of the Court, and 
hence it cannot be said that during such period 
there was any default on the part of the sure¬ 
ties in securing the attendance of the accused. 
Prior to the date of ex. B petition also, there 
was no default on the part of the sureties. On 
13*4-1119, the Court is seen to have allowed the 
accused’s application to appear through his 
pleader. Thus at no stage of the proceedings in 
the case the sureties can be said to have become 
defaulters in the matter of securing the atten¬ 
dance of the accused. It follows therefore that 
there has been no forfeiture of the bonds exe- 
outed by the sureties in this case and that no 
penalty can be imposed on them. 

[31 In the result both these revision petitions 
are allowed and the lower Court’s order direct¬ 
ing the levy of a penalty of rs. 60 from each 
of them is set aside and the surety bonds 
executed by them are held to have been 
discharged. 

D.H. Bevisions allowed. 


[G. N. 10.] 
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Kunhiraman C. J. and Sankaran J. 

Joseph — Petitioners. Anchalo Fernandez _ 

Bespondent. 

Criminal Revn. Petn. No. 286 of 1124 (T), D/- 15.6- 
1960. 

Travancore Criminal P, C., S. 244, Proviso- 
Complaint by public servant—Criminal P. C.fl898) 
S. 247, Proviso. '' 

Where tbe evidence of the complainant who is a 
poblio servant has already been recorded the Magis¬ 
trate in Bctiuitting the accused under 8. 244 on a subee- 
quent date does not exercise a judicial discretion, 
especially when the complainant had engaged an Advo¬ 
cate to represent him. [Para 31 

Anno: Cr. P. C., S. 247, N. 9. 

T. K. Varayana PiMai—for PetH\oner\ Miss S. 
Pothan^for Respondent. 

Kunhiraman C- J. — Calendar case no. 
2281 of 1123 was tried by the Stationary Second 
Claes Magistrate, Trivandrum City. The case 
wae started at the instance of the complainant 
whose child, aged 34 years, was said to have 


been knocked down by tbe accused, who waa 
riding on a motOr cycl^e. The charge against tbe 
accused was under ss. 277 and 837, Tranvancor© 
Penal Code. On 26 7-1124, to which date tbe case 
wae posted after it had become part-beard, the 
complainant’s name was called and be was not 
present. For that reason, tbe Magistrate acquit¬ 
ted the accused under s. 244, Travancore Crimi¬ 
nal P. C. This revision case is from the order 
of the Magistrate. 

[2] Tbe learned counsel appearing for the 
complainant petitioner states that the complain, 
ant is a public servant, that his evidence was 
already recorded on a previous date when tbe 
case came on for bearing and that his personal 
attendance was not necessary on tbe date on 
which the order of acquittal was passed by tbe 
Magistrate. It appears from the order of the 
Court below that tbe complainant was represen¬ 
ted by Advocate. It is stated that tbe Advocate 
was present when the case was called. Accord¬ 
ing to tbe proviso to s. 344: 

^'Wbere the oomplaioant is a public servant and hie 
personal attendanoe is not required, tbe Magistrate 
may dispense with his attendanoe and proceed with 
tbe case.'* 

There is nothing said in the order of tbe Magis¬ 
trate as to whether the personal attendance of 
complainant in this case was necessary on tbe 
date on which be acquitted the accused under 
S. 244. It is represented that on the same date 
sometime after the accused was acquitted, there 
was a petition presented on behalf of the com. 
plainant for dispensing with his personal atten- 
dance in Court as he was engaged in dischar- 
ging his duties as a public servant. Since that 
petition was presented after the acquittal of the 
accused, it was merely recorded and no orders 
were passed on it. 

[3] From the above faofcs we are satisfied that 
the Magistrate, in acquitting tbe accused under 
S. 244, did not exercise a judicial discretion. The 
first part of s. 244 says that if the Magistrate is 
satisfied that it is proper to adjourn tbe bearing 
of the case to some other day, he should not 
acquit the accused. There is nothing said in the 
order of the Magistrate from which we can infer 
that he was satisfied that it was not proper to 
adjourn tbe case to some other day. If tbe com- 
plainant’s evidence was already recorded, there 
was no necessity for the complainant to be per- 
soually present especially when he had enga- 
ged an Advocate to represent him. In these 
oiroumstances we are constrained to set aside 
the order acquitting the accused, passed by tho 
trial Court. We direct that the case be restored 
to the file, of the Court below and disposed of 
according to law. 

D.H. 


Order accordingly. 
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K 08 HI AND Govinda Pillai JJ. 

Sivananchu Perumal Pillai Thampuran^ 
■thozha Pillai—Appellant v. Thirunamakarasu 
Pandaram and others — Bespondents. 

Appeal Suit No. 150 of 1121, D/-18-8-1950. 

(a) Civil P. C. (1903), O. 41, R. 23—Effect of order 
of remand. 

Wbeo a decree is set aside and tbe case remanded to 
the lower Court all tbe oontentions between the parties 
are before tbe Court and it is open for the trial Court 
to go into all the iagues arising on such contentions. 

[Para 7] 

Anno. C. P. C., 0. 41, R, 23, N. 27, Pt. 2. 

(b) Hindu Law—Widow—Two or more widows 
succeeding to husband’s estate — Position and 
rights of widows in relation to estate. 

The rights of two or more widows who succeed to tbe 
estate of a man are those of joint tenants with a right 
of surTivorebip. They are entitled to obtain a partition 
of separate portions of the property so that each may 
enjoy her equal share of the income accruing there¬ 
from. Each can deal as she pleases with her own life 
interest, but she cannot alienate any part of tbe corpus 
of tbe estate by gift or will so as to prejudice tbe rights 
of the survivor or future reversioner. If they act toge¬ 
ther, they can burden the reversion with any debts 
contracted owing to legal necessity, but one of them 
acting without the authority of tbe other, cannot pre¬ 
judice the light of survivorship by burdening or 
alienating any part of tbe estate. The mere fact of par¬ 
tition between the two, while it gives each a right to 
tbe fruits of tbe separate assets assigned to her, does 
not imply a right to prejudice tbe claim of tbe survivor 
to enjoy the full fruits of tbe property during her life¬ 
time, [Para 13] 

(c) Hindu Law — Widow — Alienation — Legal 
necessity. 

No widow can in tbe absence of legal necessity bind 
the inheritance for her own personal debts or private 
purposes as against reversioners. [Para 14J 

(d) Hindu Law -Widow—Alienation—Alienation 
in excess of powers —Void or voidable. 

A Hindu widow or other limited owner can always 
transfer her life interest in the property inherited by 
her. Any alienations in excess of her powers are not 
void, but voidable in the sense that it is open to the 
reversioner to elect to abide by them when the estate 
falls into his possession, either by express ratidcation, 
or by acts done by him which treat them as valid and 
binding. Such an alienation can be avoided only at the 
instance of a co-widow or the reversioner and not by 
third patties. An alienation by the limited owner when 
it is not for necessity does not require to be set aside 
by the reversioner, and he can treat it as a nnllity 
without the intervention of a Court. [Para 14] 

(e) Hindu Law — Limited owner — Alienation- 
Evidence—Duty of transferee. 

A party dealing with a limited owner and advancing 
money go as to bind the estate in the possession of that 
lioiiied owner should take particular care to see that the 
dealings could be supported even if they were impeached 
alter a len^h of time. It is the duty of the transferee 
or tbe creditor to secure the necessary evidence even at 
the inception. [Para 14] 

(i) Limitation Act (1908), S. 14 -Suit lor posses¬ 
sion tiled in Munsif’s Court on 4-1-1100 — Valua¬ 
tion given in plaint questioned by defendant — 
Order on 28-12-1101 returning plaint for presen¬ 


tation to proper Court—Appeal to District Court- 
Appeal dismissed on 28-5-1102—Revision—Revision 
dismissed on 15-11-1103 — Plaintiff getting back 
plaint on 31-11-1103 and presenting it in District 
Court on 3-12-1103—Period from 4*1*1100 to 31-11* 
1103 held could be excluded under S. 14. 

[Paras 16 and 17] 

Anno. Lim. Act, S, 14, N. 11, Pt. 2; N. 14. 

(g) Limitation Act (1908), S. 14—Court of appeal 
includes Court of revision. [Para 17] 

Anno. Llm. Act, S. 14, N. 14, Pt. !• 

N. Varadaraja Iyengar — for Appellant ; N. K, 
Narayan Pillai—for Respondents. 

Govinda Pillai J. — Tbe plaintiff is the 
appellant. The plaintiff's suit was for recovery 
of possession of the plaint property on payment 
of the mortgage amount charged on the same by 
virtue of Ex. AM dated 17-7-1063 executed by 
one Bamaswami Pillai in favour of a stranger 
by name Arumugbam for 1400 fanams. The 
plaintiff stated that tbe plaint schedule property 
belonged to his maternal grandfathar’s familyi 
that the last male member of that family was 
his mother’s father tbe said Bamaswami Pillai 
who died in Chingom 1064 and that at that time 
Bamaswami Pillai had left a widow by name 
Sivakami and a daughter Thanbathammal by 
another wife Pukazhumperumal. The plaintiff 
is the son of this Thankathammal. Besides Siva¬ 
kami there was also one Kantbimatbi Ammal, 
widow of Bamaswami Pillai's father Arumu¬ 
gbam Pillai. In the plaint it was stated that on 
the death of Bamaswami Pillai, his wife Siva¬ 
kami sold half of the plaint property on 7-12-1066 
to one Nagappan for 1225 fanams. Exhibit B or 
XVil i9 tbe eale-deed. Nagappan in his turn sold 
bis right to tbe mortgagee Arumugbam who 
transferred the mortgage right and the right to 
the equity of redemption to one Arunacbalam 
Pandaram, the uncle of defendants l and 2« 
This mortgagee Arumugbam though had only a 
sale only for one half of tbe equity of redemption 
was seen to have conveyed tbe whole of tbe 
equity of redemption. Tbe plaintiff was not 
aware bow he came to transfer tbe remaining 
half. He bad therefore stated that even if the 
mortgagee bad obtained a sale-deed from Siva- 
kami Amma or Kantbimatbi Amma for that 
half that too would be invalid. In the replication 
the plaintiff had stated that tbe other said half 
had been conveyed on sale by Kantbimatbi to 
the mortgagee under Ex. C dated 15-6-1066. 
According to the plaintiff both Exs. 6 and 0 were 
invalid and that they were not supported by 
consideration and family necessity. These widows 
were not competent to completely assign away 
the rights over tbe property so as to defeat the 
claim of the reversioners. Kantbimatbi died 
before 1066. Thankathammal died in 1074 and 
Sivakami died in Vrisohigom 1088. The plaintiff 
'stated that since the sale-deeds in favonr of the 
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mottgagee were invalid and not binding on the 
plaintiff who was the sole reversioner after the 
death of Sivakami, he was entitled to redeem 
the mortgage Ex. am on deposit of the mortgage 
amount of 1400 fanams. He had, however, fixed 
the market value of the property at 2000 fanams 
and paid the oourt-fees for the same. 

[2] The suit was originally filed in the Muo- 
aiff'e Court on 4-l-UOO by presenting the plaint 
EX. I. On a oontention raised by defendants 1 
and 2 that the suit was undervalued, a com¬ 
missioner was deputed to estimate the market 
value of the property. This was found to be 
Bs. 2500 and so the Munsif passed an order to 
return the plaint for presentation to the proper 
Court. The plaintiff’s appeal to the District 
Court was dismissed. Ex. ii is that order. He 
took up the matter in revision to the High Court 
and the High Court in Ex. 0 order confirmed 
the orders of the Courts below. He then got back 
the plaint and presented it in the District Court 
on 8-12-1103 afcer paying the necessary court- 
fees. In the plaint he had claimed that the 
period covered between the date of the origi¬ 
nal institution of the suit before the Munsiff’s 
Court and the date of the presentation of the 
same before the District Court after the final 
disposal of the matter by the High Court must 
be excluded in computing the period of limita- 
tion for this suit. On these allegations he prayed 
for setting aside the sale deeds Exs. B and c, for 
redemption of the mortgage in respect of the 
plaint property, aod for recovery of the mesne 
profits from the defendants from tlie date of the 
deposit of the admitted mortgage amount in 
Court. 

[3J Defendants l and 2 in whom the right to 
the property vested by virtue of the sale taken 
by Arunaohalam Pandaram, contended through 
their guardian that the suit was barred by 
limitation, that Exs. B and C were binding on 
the reversioner, that the plaintiff was to prove 
bis right, title and interest in the property, that 
the plaint was wanting in details and that a 
supplementary written statement would be filed 
only after the fuller particulars were furnished 
by the plaintiff The plaintiff by a replication 
asserted that he was entitled to exclude the 
period of pendency of the suit in the Munaiff’a 
Court. His suit was therefore stated to be with¬ 
in 19 years of the death of the limited owner 
Sivakami in Vrnchxgom 1088 . He assertei that 
the plaint property Was Ramaswami Pillai's 
ancestral property and that even if it be Rama- 
awami Pillai’s feU-acquisition it had become 
family proi)erty with his death and that the 
plaintiff was entitled to claim the same. 

[4] The suit was originally dismissed by the 
District Court on the ground of limitation. The 


plaintiff appealed to the High Court with defen. 
dants 1 and 2 as respondents. Pending the 
appeal, defendant 3 brought the rights of defen¬ 
dants 1 and 2 in execution of a decree and got 
himself impleaded as additional respondent 3 
in the High Court. He also filed a memorandum 
of objections. After hearing the appeal, the High 
Court set aside the decree of the trial Court and 
sent back the case for fresh trial. Defendant 3 
thereafter filed a written statement where he 
contended that the property in question was the 
8elf-ao.]uired and separate property of the deceas¬ 
ed Bamaswami Pillai that the sale deed by 
Kantbimatbi Ammal in favour of the mortgagee 
made the mortgagee’s possession adverse to the 
extent of at least half the property from 
15-6 1065, that the sale-deeds by Kaotbimathi 
and Sivakami were valid and supported by con¬ 
sideration and necessity, that the plaintiff's 
suit was barred under Arts. 122 and 129, Limita¬ 
tion Act, that the right to question the sale deeds 
had also become barred, that since the mort¬ 
gagee conveyed the full right over the property 
to Arunaobalam Pandaram the Jenmi should 
have avoided such a sale within 12 years of the 
same, that the period of pendency of the suit in 
the Munsiff’s Court could not be excluded as the 
appeal against the order returning the plaint and 
the revision pstition were nob prosecuted with 
good faith and due diligence, that the mortgagee 
had effected improvements in the shape of build¬ 
ings, well and trees to the va'ue of Rs. 5000, that 
in any event before redemption tbe plaintiff 
was to pay the same and that the plaintiff was 
not entitled to any relief. This defendant also 
denied the marriage of the plaintiff’s mother’s 
mother with Ramaswami Pillai. 

[5] The lower Court found that the plaint 
property was the self acquisition of Ramaswami 
Pillai, that the plaintiff had not proved that 
his grandmother Pnkazbumperumal bad been 
legally married to Ramaswami Pillai, that tbe 
plaintiff had not, therefore, shown that he had 
a right to impeach Exs. B and 0, that Exs. B 
and 0 sale deeds are fully supported by consi¬ 
deration and necessity, that these documents 
were not liable to be set aside, that the plaintiff 
had not acted in good faith in the proceedings 
prior to the presentation of the plaint before the 
District Court, that a. 14, Limit:ation Act, could 
not, therefore, help him, that the suit itself was 
barred by limitation and adverse possession and 
that the plaintiff was not entitled to any relief. 
The learned Judge also stated that in view of 
the findings recorded by him on other issues the 
question of the value of improvements and 
award of the same did not arise for considera¬ 
tion. The suit was, therefore, dismissed with 
costs to defendant 3. 
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[6l After entering oertain findings on some 
of the issues raised in the case, the suit had 
been first dismissed by the District Court on the 
ground of limitation. The plaintiff appealed 
against the decree and the appellate decision is 
reported at p. 1214 of 28 T. L. J. The judg¬ 
ment would show that in the disposal of the ap¬ 
peal the Court was concerned only as regards the 
question of limitation and that for this purpose 
certain other matters inter.related with the same 
had also to be taken into account. The decree 
was, therefore, set aside and the case sent back 
for further evidence and fresh disposal. But in 
doing so, it bad been stated that the decree of 
the lower Court was set aside and the suit re¬ 
manded for trial of the question of necessity 
and consideration foe the sale deeds Exs. B and 
O and whether the revision petition was con¬ 
ducted by the plaintiff in the High Court, in 
good faith and with due deligence. At any rate, 
this direction, if it could be called a direction, 
did not cover the views expressed by their 
Lordships in the previous paragraphs. For the 
purpose of considering the exclusion of time 
under S. 14, Limitation Act, the periods other 
than the period during which the revision peti¬ 
tion against the order returning the plaint for 
presentation to the proper Court was pending 
bad also to be taken into account. The nature 
of tbe sale deed by the mortgagee to Aruncha- 
1am Fandaram was as important as tbe ques¬ 
tion relating to the consideration and necessity 
for Exs. 6 and c. The concluding paragraph 
did not advert to any of these aspects. It would 
appear that defendant 3 had filed a petition to 
review this order of remand for a direction to 
the trial Court to go into oertain other matters 
as well. The questions relating to the exclusion 
of period under s. 14 Limitation Act, and of 
consideration and bona fides for tbe transfer 
by the mortgagee were allowed to be gone into, 
but that regarding the value of improvements 
alleged to have been made by the vendees was 
not allowed to be included within the purview 
of matters mentioned in the remand order. It 
would be seen that defendant 3 had been Im- 
pleaded while the appeal was pending in the 
High Court and so after remand in 1113 and 
after the order on the review application in 
1116, he filed his written statement in 1117. Cer¬ 
tain additional contentions were advanced and 
80 12 additional issues became necessary to be 
raised. One of his contentions related to the 
value of improvements and the trial Court re¬ 
fused to raise an issue relating to the same. The 
remand order did not include that matter. De¬ 
fendant 3 came up in revision in 0. B. P.NO. 289 
of 1117, This Court allowed the revision petition 
and directed the trial Court to record pleadings 
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in the case and to raise all the necessary issuer 
arising out of them. An issue relating to tha 
value of improvements was considered neces¬ 
sary, for according to bis Lordship who decid¬ 
ed the revision petition and who was also a- 
party to the order passed in the review appli¬ 
cation the records in tbe case justified tha 
same. 

[7] When a decree is set aside and the casei 
remanded to the lower Court all tbe contentions 
between the parties are before the Court and it' 
is open for the trial Court to go into all the ' 
issues arising on such contentions. In Afar-i 
thandan v. Kochumminit 31 T. L. J, 131, it was 
observed that when the appellate Court exer- 
cises its power of remand, and orders a de novey 
trial, there was no rule which compelled it to 
accept certain findings recorded by the Oouii 
below, merely because no objection has been 
filed against them. The whole case was held to- 
have been reopened so that the trial Court waS' 
quite competent to go into all those matters. 
But there was an earlier Full Bench case in 
Mariyam v. Krishna Namburi, 18 T. L. J. 
1226, where it bad been held that in case of a 
remand under o. 40, R. 22 , Civil P. 0., the de- 
oieions on questions contained in tbe orders' 
directing the fame will be conclusive between 
the parties and that the Court which passed tbe 
order was precluded from going behind the 
game when the matter came up again by way 
of a fresh appeal against the decree after remand. 
But in this case even if this Pull Bench ruling 
is made to apply, it could be seen that no find¬ 
ings were entered on any questions before tbe 
appellate Court and so we take it tbat the whole 
case was before the trial Court when it got back 
the case on remand. Thus though there were 
some findings in the first judgment in tbe trial 
Court in favour of the plaintiff on certain issues, 
these findings are to be taken to have been set 
aside when the decree was reversed and a de 
novo trial was ordered. 

[8] Tbe first question tbat arises for consi¬ 
deration in this appeal relates to tbe status of 
tbe plaintiff. Tbe plaintiff’s case was that bis 
mother Tbankatbammal was tbe daughter of 
Pukazbumperumal who was tbe legally wedded 
wife of Bamaswami Pillai. He would, there- 
fore, be in tbe line of reversioners if there was 
a marriage between Pukazbumperumal and 
Kamaewami Pillai and that marriage was valid. 
Defendant 3 in para. 17 of hia written state¬ 
ment denied tbe marriage of tbe mother of tbe 
plaintiff with Bamaswami Pillai. But it would 
appear to us tbat this contention of defendant 3- 
could not stand in view of what had transpired 
in tbe case. (His Lordship after discussing tbe 
evidence concluded tbat Bamaswami Pillai's- 
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conneotioD \9itb Pukazhampeiumal was by a 
•legitimate marriage and that tbe plaintiff was 
a reversioner. His Lordabip there proceeded:) 

[9-10] There was dispute between tbe parties 
as to bow the plaint property was acquired. 
(His Lordship held that tbe property was the 
self.aoquisition of Ramaswami and proceeded :) 

[11] The most important question for oonai* 
deration in this oase then relates to the validity 
of Bxa. B and 0. The property was outstanding 
on Ex, AM mortgage of 1062, While so, Kanthi. 
matbi Ammal executed a sale deed for one half 
of the equity of redemption on receipt of addi¬ 
tional consideration of 634 fanams-1 ch. 8 cash. 
Exhibit C was on 13-6-1066. It was stated that 
fanams 410 out of this had been received to 
discharge tbe debt incurred in maintaining her- 
-self, and fanams 124-1 ch 8 cash was received 
in cash. The findings as to tbe nature of the 
acquisition, would show that Kanthimathi Am- 
mal was quite incompetent to deal with any 
portion of the equity of redemption, for tbe 
property was to be with Ramaswami Pillai’s 
living widow Sivakami. Kanthimathi Ammal 
would have only a right to claim maintenance 
and any alienation by her of a portion of the 
property would be invalid. The other half of 
tbe plaint property was sold by Sivakami on 
7-12-1066 under Ex. B to one Nagappan who was 
Kanthimathi Ammal’s son-in-law. After giviog 
credit for one-half of the mortgage amount, the 
document showed that 625 fanams had been 
paid in cash. On 9-2-1067 Nagappan traesferred 
Ex. B right to tbe mortgagee by executing 
Ex. xviii. Then on 7-7-1078, tbe legal repre. 
sentatives of tbe original mortgagee sold tbe 
entire property to the paternal uecle of defen¬ 
dants 1 and 2 under Ex. VII sale deed. 

[12] The sale deeds Bxs. B and o came into 
existence in 1066 and 1065. Tbe executauts, the 
vendees and the attestors were all dead so- that 
at this distance of time, it would not be possible 
for the alieueos to give satisfactory evidence as 
to tbe passing of consideration. Tbe lower 
Court, therefore, held t'uat in case of euoh ancient 
documents there was a presumption as to the 
passing of consideration. It ie doubtful whether 
this inference is correct though in the case of 
documents which are more than 80 years old a 
presumption as to its execution by the parties 
purporting to execute tbe same and as to its 
genuineness could alone be presumed. Though 
direct evidence is not forthcoming, it could be 
assumed from the admission made by the plain¬ 
tiff as p. w. 5 that there was consideration for 
these sale deeds. He had been asked as to what 
the widows did with tbe consideration recited 
in the several sale deeds and his answer was 
that they were keeping the same with them till 


death. They could keep money with them only 
if they had received tbe consideration. Tbe 
plaintiff bad also produced Ex. A, a receipt 
executed by Sivakami for 2000 fanams on 
account of a mortgage taken in bee name from 
her brother for 2000 fanams. She had therefore 
kept a good portion of tbe consideration with 
her. In view of these circumstances we take it 
that Exs. B and o are supported by considera* 
tion. 

[13] Tbe finding as to consideration will not 
make Exs. B and 0 valid. Kanthimathi by her- 
self was not competent to execute Ex. 0. That 
was tbe oase with Sivakami also. In Gauri 
Nath V. Ml Gaya Kuar, 55 1. A. 399 : (A.I.B. 
(15) 1928 P. O. 261), it had been pointed out by 
tbe Privy Council that the rights of two or more 
widows who succeeded to the estate of a man 
were these of joint tenants with a right of sur- 
vivorebip. They are entitled to obtain a partition 
of separate portions of the property so that each 
may enjoy her equal share of the income acoru- 
ing therefrom. Each can deal as she pleased 
with her own life interest, but she cannot 
alienate any part of the corpus of the estate by 
gift or will BO as to prejudice tbe rights of tbe 
survivor or future reversioner. If they act to¬ 
gether, they can burden the reversion with any 
debts contracted owing to legal necessity, but 
one of them acting without the authority of the 
other, cannot prejudice the right of survivorship 
by burdening or alienating any part of the 
estate. The mere fact of partition between the 
two, while it gives each a right to tbe fruits of 
the separate assets assigned to her, does not 
imply a right to prejudice the claim of tbe 
survivor to enjoy the full fruits of tbe property 
during her lifetime. 

[14] No widow could in the absence of legal 
necessity bind tbe inheritance for her own perso¬ 
nal debts or private purposes as against rever- 
sioners. A Hindu widow or other limited owner 
can always transfer her life interest in the pro¬ 
perty inherited by her. (Vide Durga Kunwar 
V. Matru Mal, 36 alIj. 3u : (19 I. c. 138). Any 
alienations in excess of her powers are not void, 
but voidable in the sense that it is open to the 
reversioner to elect to abide by them when tbe 
estate falls into bis possession, either by express 
ratification, or by asts done by him which treat 
them as valid and binding. (Vide Modhu Szidan 
V. Rooke, 24 I. A. 164 : 25 oal. 1 P. o.). Such an 
alieoation can be avoided only at the instance 
of a co-widow or the reversioners and not by 
third parties. An alienation by the limited owner 
when it is not for necessity does not require to 
be set aside by tbe reversioner, and be can treat 
it as a nullity without the intervention of a 
Court. (Vide Bijoy Gopal v Krishnat 34 i. a. 
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87 : (34 cal. 329 p, 0 .); Kondama Naicker v. 
Eandaswamy, 61 i. A. 145 : (a, I. B, (u) 1924 
p, 0. 66) and Rarngouda Annagouda v. Bha< 
suaheb, 64 I. A. 396 : (a.I.R. (14| 1927 PC. 227).) 
The iaw on the eubjeot being thus settled the 
alienation could not be upheld as the sale deeds 
were not binding on both the widows but only by 
one after the other. Though by executing the sale 
for one-half of the property Sivakami might be 
fixed with the notice of the sale by Kanthimathi 
ammal for the other half, both the transactions 
could not be held to be valid if they are defec¬ 
tive. It has already been indicated that since the 
plaint property was the self-acquisition of 
Kamaswami Pillai, Kanthimathi had no right to 
deal with the same and Ex. 0 was therefore 
invalid. As regards the necessity, there was no 
evidence that money had been borrowed for 
purpose of maintenance. A party dealing with 
la limited owner and advancing money so as to 
ibind the estate in the possession of that limited 
.owner should take particular care to see that the 
dealings could be supported even if they were 
impeached altera length of time. Whether for 
legal necessity or otherwise, it was open to the 
widow to transfer her limited estate and such 
transfer would be valid during her life time. The 
right to question the transfer would arise to the 
reversioner only after the life time of the widow. 
It would not also be known when that would 
take place or by whom the alienation would be 
questioned. Under such oicoumstances, it is the 
duty of the transferee or the creditor to secure 
the necessary evidence even at the inception. In 
the absence of any such evidence in this case, 
we caunot say that Ex. C was supported by 
binding family necessity. There is no recital of 
any necessity in the case of Ex. B and pritna 
Jade therefore in the absence of further evi¬ 
dence, it has to be held that the sale deed was 
executed by the widow for no legal necessity 
binding on the estate. 

[ 16 J When Kamaswami Pillai died there were 
6 items of propertiee besides the plaint property. 
Of these 6 items, 3 were paddy lands, with a 
seed capacity of 20 Marakkals. The remaining 
3 items were* outstanding on mortgage. It was 
seen that after executing Ex. G sale-deed, Ean- 
thimathi Ammal filed 0. S. 120 of 1065 for 
partition Of Kamaswami Piilai’s properties. 
Exhibit X is copy of the judgment in that case 
and EX* XI copy of the decree. Apparently, 
there was interlerence of mediators, and it was 
seen that though this judgment was passed on 
22 - 12-1066 all the properties belougicg to Rama- 
Bwanai Piilai were sold on 7-12 1056 under 
EXB. D and H. The money received was divided 
between the two widows. That fact is men¬ 
tioned in Ex. X itself. On the same date of 


Exs. D and H, Ex. B was exesnted by Sivakami 
and she received 525 fanams in cash. Thus by 
7-12-1066 the attempt of the two widows was- 
seen to be to alienate all ancestral properties- 
and to divide the proceeds between themselves. 
It might be, as argued by the respondent'^ 
learned Advocate, that these properties wera 
not sufficient to meet the maintenance expanses 
of the two widows and that, therefore, it was 
quite open to them even to sell the properties 
to raise the necessary amounts for the purposev 
There is no such case put forward at any stage 
even in Ex. x case or in the written statement 
in this case. This argument could not, there¬ 
fore, be accepted. Exhibits B and 0 are, there¬ 
fore, held to be invalid and they could not affect 
the reversioner's right. 

[16] Transfer of properties by limited owners, 
even though they are not supported by legal 
family necessity would be operative during the* 
lifetime of the widows. They would not bft 
binding on the reversioners. But the reversioners 
should file the suit for possession within 12 years 
of the death of the last limited owner and theArti- 
cle of the Limitation Act governing such a suit 
would be Art. 129. The last widow Sivakami died 
in Virschigom lOSB, and so, if a suit had been 
filed within 12 years of that date, it was agreed 
to by both sides that the present suit would be 
within time. It would, therefore, be unnecessary 
for us to consider whether Art. 122 or Art. 133 
would be made applicable to the facts of this 
case. When a mortgagee purports to convey an 
absolute title over the mortgage holding for 
valuable consideration, the mortgagor is bound 
to bring the suit under Art. 122, Limitation Act,, 
within 12 years of the date of the transfer. This 
article refers to the transfer by the mortgagee 
and when the mortgagee had acquired the right 
over the equity of redemption by virtue of cer¬ 
tain documents which were subsequently found 
to be invalid or voidable, it could be argued 
that be bad lost the characteristics of a mort¬ 
gagee, and that the conveyance by him was in 
the nature of one proceeding not from a mort¬ 
gagee contemplated in this article but from an 
absolute owner. It is doubtful whether under 
these circumstances this article could be made 
applicable in suits to avoid such transfers. It 
did not appear that Skinner v. Naunihal Singht 
A. I. R. (16) 1929 P. O. 168 : (61 ALB. 867) went 
against this proposition of law. The conveyance 
dealt with in thEd; case was from a person who 
had only a life estate pure and simple by virtue 
of a will executed by that person's father. The 
position of the widows in a Hindu family 
regarding the estate inherited by them from 
male agnates is entirely different. Except in 
regard to a limited power as to alienation, she- 
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inherits the estate with all the incidents of full 
ownership. Any person who oared to look into 
the conveyance dealt with in the Privy Council 
case by the limited owner would have under¬ 
stood that it could be operative only for the life 
time of that man whereas an alienation by a 
widow under the Hindu law would have to be 
tested as to whether it could be upheld or not. 
The question of consideration and necessity 
would arise in such cases and if it is found that 
the alienation was supported by family necessity 
and consideration, then it would be binding on the 
estate and no reversioners would be entitled to 
question the same. Thus, the Privy Council ruling 
mentioned above would have no application to the 
facts of the present case. The present plaintiff bad 
filed a suit for possession in the Monsifi's Court on 
4>1-1100. The defendant questioned the valuation 
given in the plaint so that the property was 
valued by a commissioner sent from Court. 
After the oomraissioner’s report, an order was 
passed on 28-12-1101 returning the plaint for 
presentation to the proper Court. The plaintiff 
took up the matter in appeal to the District 
Court. The District Court dismissed the appeal 
on 23-6-1102. Thereupon he filed a revision peti- 
tion before the High Court impeaching the 
findings of the Courfs below. Exhibit o, dated 
15-11-1103 is the order passed by the High Court 
in that revision petition dismissing the same. 
Then be got back the plaint from the High 
Court and presented it in the District Court on 
3-12-1103, with the necessary court.fees. If the 
period during which this suit was pending in 
the Muneiff’s Court from 4 -1-1100 to 31-11-1103, 
the date on which the original plaint was return¬ 
ed under orders of the High Court was excluded, 
then bis suit would be within 12 years of the 
death of the last widow. 

[17] Section 14, Limitation Act, allows the 
plaintiff to exclude the time during which be 
had been prosecuting with due diligence another 
civil proceeding, whether in a Court of first 
instance or in a Court of appeal, against the 
defendant, where the proceeding is founded 
upon the same cause of action and is prosecut- 
ed in good faith in a Court which, from defect 
of jurisdiction, or other cause of a like nature, 
is unable to entertain it. The plaintiff stated 
that the market value of the property was 2000 
fanams and if that be* 80 , the proper Court 
where the suit had fo be filed was the Munsifif’s 
Court. But the defendants raised a question as 
to the valuation of the suit and so a commis¬ 
sioner was taken. There were buildings also on 
the property put up by the mortgagee and his 
vendee and when that too was valued the value 
of the property was found to be more than 
Bs. 2000. The plaint was therefore returned for 


presentation to the proper Court. There was 
therefore defect of jurisdiction so far as the- 
Munsiff was concerned to try the suit- If the 
defect bs of such a charactir as to make it 
impossible for the Court to entertain the suit 
either in its inception, or at all events as to 
prevent it from deciding on its merits, then the 
case would come under the category denoted by 
'other cause of a like nature* mentioned in s. l4, 
Limitation Act. There is nothing on record to 
show that the plaintiff acted mala fide in 
presenting the plaint in the Munsiff'a Court in 
the first instance. The Munsiff’s Court, after 
enquiry found that it had no jurisdiction to 
entertain the suit. It ordered the return of the 
plaint for presentation to the proper Court. The 
plaintiff thought that the order was not correct 
and so be preferred an appeal to the Diatriot 
Court, That itself would show, as held in 
Ayappan Mundan v. Batnas^uami Nadar, 
17 T. L. R, 168 and Muihuswami v. Meenammal, 
36 T. Ij. b. 118 that he was diligent in the matter 
and that be was prosecuting the case in good 
faith. When he was defeated in the District 
Court he moved the High Court to revise that 
order. As held in this case itself, in 28 T. L. J.l 
1214, the Court of appeal includes a Court of 
revision also. Thus the proceedings which termi- 
nated the dismissal of the revision petition by 
the High Court were conducted in good faith 
and with due diligence. That period has to be 
excluded in computing the period of limitation. 
As mentioned already, there is nothing to doubt 
the hona fides of the plaintiff and we take that 
he can exclude the period under 8 . 14. When 
such period is excluded his suit should be deem¬ 
ed to be within 12 years of the death of the last 
limited owner. The suit is therefore within 
time. 

[ 18 ] The result is that exs. B and o have to 
be set aside and the plaintiff allowed to recover 
possession of the property on payment of the 
mortgage amount and the value of improve¬ 
ments. The lower Court bad not entered any 
finding on the question of value of improvements. 
It would, therefore, treat this decree as a pre¬ 
liminary one and enquire into the question of 
value of improvements effected by the mort¬ 
gagee after Ex. A M date. A final decree will be 
passed allowing the plaintiff to recover posses- 
sion of the plaint property on payment of 
mortgage amount of 1400 fanams and value of 
improvements that would be determined here¬ 
after. Both parties were primarily responsible 
for prolonging this litigation. Both of them had 
advanced untenable contentions on material 
points and so we think that both sides are to 
be directed to suffer their costa incurred by 
them till now. The costa to be incurred here- 
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after by the parties shall be costs in the cause. 
The decree of the lower Court is set aside and 
the appeal is allowed as indicated above. 

^ Appeal allowed 

[a N. 12.] 
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Gopalan — Appellant v. Sanku Panikkar 
and others—EespondentSi 

Second Appeal No. 90 o( H24-(c), D/- 14-9*1950, 

(a) Civil P. C. (1908). S. 11, Expln. Ill-Cochin 
Civil P. C., S. 9, Enpln. Ill — Adjudication of 
plaintiff’s title based on defendant’s admission —> 
such adjudication, if operates as res judicata. 

In a previous suit for posse^sioo, the plaintiff had 
alleged that he was the owner of the suit property. 
The oontesting defendants admitted that the plaintlfi 
had ft subsisting title to the property. On the strength 
of such admission, the Court adjudicated the question 
of title and passed a deotee in favour of the plaintiff 
for recovery of possession of the property. Having 
allowed the deoree to be barred by limitation, the plain- 
tiH hied another euit against the same defendants for 
declaration of his title and for possession of the same 
property: 

that the adjudication of the plaintiS's title to 
the property even though it was based on an admis- 
sion of the defendants was a bar to the subsequent 
suit. [Para 5] 

Anno. C. P. C., S, 11, N, 7. 

(b) Limitation Act (1908), Art. 142 — Burden of 
proof. 

In a suit for eviotion based on title, the plaintiff has 
to prove a subsisting title to the property. He has not 
only to prove his title but has also to make out that 
he bad possession within 12 years prior to the date 
of the euit. No doubt such possession may be direct 
or constructive. [Para 6] 

Anno. Lim. Act, Arts. 142 and 144, N. 87 Pts, 2 
and 4. 

(c) Limitation Act (1908), Art. 144 — Adverse 
possession — Interruption in, by decree. 

No doubt by a deotee declaring title in favour of the 
plaintiSs, any adverse poasession which the defendants 
had must be deemed to have been interrupted and, as 
auoh, a suit baaed on title within 12 years from the 
date of such declaration must be taken to be within 
time. But where such a deolaration was by the deci¬ 
sion of the trial Court, and there was no appeal against 
that part of the decree, the appellate Court’s decision 
on different issues raised in appeal cannot be availed 
of by the plaintiff to make out that be bad a subsisting 
title to the property on the date of the suit. 

[Para 7] 

Anno. Lim. Act, Arts. 142 and 144, N. 66, Pt. 4. 

V. Sankara Menon—for Appellant; A. M. Thomas 
_ for Respondents. 

Sankaran J .— Defendant 6 is the appel¬ 
lant. The plaintiffs’ suit is for recovery of the 
plaint property on the strength of title. Accord- 
ing to them, defendant l had been permitted to 
put up a building in the property and to reside 
in the property. Defendant l and the members 
of his family are stated to be residing in the 
plaint property under suoh a permissive right. 
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To evict these defendants from the property 
and to recover possession of the same with 
arrears and future rent, the plaintiffs’ predeces- 
Bor-in-interest had instituted a suit in the year 
1106 in the Emakulam Mansiff’s Oourt as 0. S. 
NO. 329. Even though the rent arrangement 
pleaded in that suit was found to be false and 
the claim for rent was disallowed, plaintiff was 
given a decree for recovery of possession of 
the property on payment of the value of the 
improvements in the property which were found 
to belong to the defendants. The trial Oourt’s 
deoree to that effect was passed on 19-B-1107 
and it was confirmed by the appellate Court, 
subject to a slight modification in the value of 
improvements. The appellate Court decree was 
passed on 29-12-1109. The value of improve¬ 
ments awarded under that deoree was Bs. 536- 
11 - 1 , The plaintiff did nob execute that deoree, 
but allowed it to become time-barred. The pre¬ 
sent suit was instituted on 99 - 12 - 1121 . After 
setting up the plaintiffs' title to the property, it 
was alleged in the plaint that the defendants 
forcibly took possession of five coooanut trees 
in the property which were in the possession 
and enjoyment of the plaintiffs family at the 
time of the earlier snit. By way of income 
from these trees, the plaintiffs claimed Bs. 7-8-0 
per year. Over and above this amount, a sum 
of BS. 3 poi^ y^3>r was also claimed towards 
charges for use and occupation of the site by the 
defendants. The amount paid by the plaintiffs 
by way of mtckavaram to the Trippoonithura 
Devaswom which is the ultimate jenmi of the 
property, was also claimed by the plaintiffs. 
These amounts were sought to be set off against 
the value of improvements admitted to be due 
* to the defendants. 

[2] Defendants 4 and 5 contested the suit. 
They denied the permissive arrangement pleaded 
by the plaintiffs and contended that the present 
suit is barred by res judicata by reason of the 
deoifaion in the earlier suit, O. 3. No, 329 of 1106. 
A plea of limitation was also raised by them. 
The trial Court repelled all tbes3 contentions 
and passed a decree in favour of the plaintifi's 
for recovery of possession of the property from 
the defendants on payment of Rs. 638-11-1, as 
value of their improvements in the property. 
The allegation that the defendants took forcible 
possession of five cTJcoanut trees, was found 
against the plaintiffs and the claim for the in¬ 
come of those trees was disallowed. The claim 
for the charges for use and occupation of the 
property was fixed at Bs. 1-8-0 per year. That 
decree was confirmed by the lower appellate 
Court. Hence this second appeal. 

[3] The two points urged on behalf of the 
appellant are: (i) that the suit is haired by 
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limitation and (a) that it ia barred by res judi- 
aati by reaaon of the decision in the earlier suit 
O. S. 329 of 1106 . We think that the appellant 
is entitled to succeed on both these points. 

[4] The question whether the decision in the 
earlier suit 0. S. 229 of 1106, operates as a bar 
against the present suit, may first bs considered. 
Exhibit I is copy of the plaint in O- 3* 2 29 of 1106 
and Ex II. ii copy of the judgment of th3 trial 
Court in that case. The copy of the appellate Court 
judgment in that case has baen produced and 
marked as Ex. C. It is seen from Ex. I that the 
claim in that suit was put forward on the basis 
that the property belonged to the plaintiff and 
that the defendants were residing in the properly 
on the basis of a kodli'iharth or rent deei 
alleged to have been executed by defendant l 
on 8-1 1099. That rent deed had been produced 
as Ex A in that case. The arrears of rent as 
well as future rent had been claimed on the basis 
of that rent deed It ia seen from E'cs. ir and 
0 that both the trUl Court as well as the 
appellate Court found Ex. A in that case to be 
a spurious document and that the lease arrange, 
m-nt set up by the plaintiff was f-ilse. Accord- 
ingly the plaintiff*s claim foe arrears of rent as 
well as future rent, was completely negatived. 
If Ex. 1 , suit bad commenced and ended as a 
pure and simple lease suit, the decsion in that 
suit would certainly have not stool in the way 
of the plaintiff bringing a second suit within the 
period of limitation for recovery ol possession 
of the property on the strength of title. But 
from the pleadings of the parties and from the 
decision in the suit as disclosed by Exs. I, H 
and Oi it is char that the question of the plain, 
tiffs’ title to the property was considered and 
adjudimted by the Court in passing a decree for 
eviction in favour of the plaintiff in that oass. 
Even though the question of such title had not 
to be tried as a specific issue in that case, it is 
clear from Ess. I and ir, that the plaintiff bad 
claimed himself to be the owner of the property 
and that such claim of title was conceded by 
the contesting defendants. It was after assorting 
the plaintiffs* title to the property that it was 
alleged in Ex. i that defendint 1 was permitted 
to occupy the property on the strength of the 
alleged rent deed datel 8-1 1099. Since the 
written statement filed by the defendants in 
that suit has not been proiuced in the present 
case, it is nob possible to read in the defendants’ 
own words how they met the case which the 
plaintiff had set up. But a translation ot their 
contention in the written statement U oentained 
in para. 2 of the trial Court's judgment, Ex. li. 
That paragraph runs as follows: 

'‘Defeodanta 1 and 2 cootand that tbe plaint kcoli- 
thirth ia not trae, that there was no agreement to pay 
1951 Tra-Co./5 & 6 


any rent, that they have reolalmed the property and 
built a house and have effected improvements, that 
they are entitled “to get value for these, (hat tbe 
amount due for value of improvements is payable to 
defendant 2, that the properties have been mortgaged 
to Tbottakkat Koohupilla Menon, that after paying 
the mortgagee, tbe balanoe of tbe value of improve¬ 
ments may be paid to defendant 2, that there are 20 
coooanut trees, five saplings, 27 arecanut trees, one 
jao'tree sapling, one mango tree, bambeos and other 
trees belonging to the defendants, that they are en- 
tilled to get value for tbe trees and other Improve* 
ments and that the plaintiff is not entitled t) tbe set 
ofi claimed by blm.“ 

From the contentions extracted above, it is clear 
that the defendants had in unequivocal terms 
denied not only the rental arrangement pleaded 
by tbe plaintiff, but also any permissive enjoy¬ 
ment of the property by them under the plain¬ 
tiff. They claimed that they had reclaimed the 
entire property and bad built a bouse thereon 
and had effected considerable improvements by 
planting the several trees specified above. All 
the same they did not emtend that they had 
perfectei their title to tbe property and accord- 
ingly they agreed to surrender possession of the 
property on receipt of tbe value of their im¬ 
provements. There can be no doubt that when 
they confined their claim to such value of im¬ 
provements alone, they had in effect conceded 
that the title to the property still vestelinthe 
plaintiff and that they wore prepared to sur¬ 
render possession of the property on receipt of 
tbe value of their improvements due to them. 
The dec-ee passed under Ex. It and Ex. o was 
evidently baaed on such an admission of title 
in favour of the plaintiff by the contesting de¬ 
fendants. Otherwise the suit could only have 
been dismissed when the lease arrangement set¬ 
up by the plaintiff was found to be false and it 
was held that no rent could be claimed from the 
defendants. The plaintiff alone preferred an 
appeal against that decree. But it is seen from 
Ef. 0 judgment of the appellate Court that the 
appeal was confined to the findings against the 
genuineness of the rent deed and against the 
amount awarded as value of improvements. The 
decree directing recovery of possession of the 
property, was not and could not be made the 
subject-matter of thst appeal because that was 
a consent decree based on tbo agreement of the 
parties. By Ex. 0 decision all that was done by 
the appellate Court was only to make a slight 
alteration in the amount awarded towards im¬ 
provements. Thus it is clear that in E?. i suit 
tbe plaintiff’s title to tbe property was in effect 
aljudicated. No doubt such an adjudication 
proceeded on tbe basis of the defendant's ad¬ 
mission that tho plaintiff had title to the pro- 
perty. Even such an adjudication based on an 
admission of defendants would bar a subsequent 
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iBuifc between the same parties or their represen¬ 
tatives on the same question regarding title 
to the identical property. This is clear from 
Bxpln. Ill to S. 9, Cochin Civil P. 0., which 
lays down the rule of res judicata. The Expla¬ 
nation states that: 

'*th6 matter above referred to must in the former suit 
have been alleged by one party and either denied or 
admitted, expressly or impliedly by the other.*’ 

In EX. I suit the plaintiff had alleged that he 
was the owner of the suit property. The con¬ 
testing defendants admitted that the plaintiff 
had a subsisting title to the property. On the 
strength of such admission, the Court adjudicat¬ 
ed the question of title and passed a decree in 
favour of the plaintiff for recovery of posses¬ 
sion of the property. In the face of such a decree 
passed in that case, the plaintiff cannot reagitate 
the same question as against the same defen¬ 
dant. He is clearly hatred by the rule of res 
judicata. His remedy was to execute the decree 
in EX. 1 case and to get the necessary relief. 
The decree-holder and those claimitig under 
him have only to blame themselves for having 
allowed that decree to become barred by limi¬ 
tation. 

[6] The next question is whether the present 
suit is within time. The plaintiffs have sought 
for a declaration of their title to the property 
and for recovery of the same from the defen¬ 
dants. From the averments in the plaint and 
from the findings in Exs. Ii and 0, it is abun¬ 
dantly clear that the plaintiffs have been out of 
pOfisession of the property long prior to the ins. 
titution of EX. I suit. No doubt an allegation of 
the defendants having taken forcible posseseion 
of five coooanut trees after the decree in Ex. I 
case had become bacied by limitation, was made 
in the plaint in the present case. But the plain¬ 
tiffs did not make any attempt to prove and 
substantiate that allegation by adducing any 
reliable and independent evidence. Both the 
lower Courts have also concurrently found that 
there is no basis or truth in the allegation of the 
defendants having taken forcible posaesaion of 
five coooanut trees. In Ex. i it was conceded 
that at least from the year 1099 the defendants 
were in occupation of the property. It is settled 
law that in a suit for eviction based on title, the 
plaintiff has to prove a subsisting title to the 
properly. He has not only to prove his title but 
has also to make out that he bad possession 
within 12 years prior to the date of the suit. No 
doubt such possession may be direct or con¬ 
structive. As already stated, in the present case 
there is no evidence of any direct possession of 
the property by the plaintiffs at any time with, 
in 12 years prior to the date of the suit. It is 
clear from Exs. i, il and o that the plaintiffs 
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have been out of possession of the properly for 
over so years on the date of the suit even if the 
defendants' possession is oaloulated from the 
year 1099, the date as admitted in 'El* X when 
the defendants began to occupy the propsety. 
The next aspect to be considered is whether the 
plaintiffs oan be said to have been at least in 
oonstrnotive possession of the property. Such a 
constrnotive possession oan be found in favour 
of the plaintiffs only if the defendants are found 
to have been in possession of the property as 
tenants under the plaintiffs or under any kind 
of permissive arrangement. The speoifio lease 
arrangement which the plaintiffs’ predeoessoB 
had set up in Ex. I suit, was found to be false. 
It may he mentioned in this conneotion that at 
that stage the plaintiff bad no case that tha 
defendants were in possession of the property 
under any other permissive arrangement. It waa 
argued on behalf of the respondents-plaintiffs 
that in spite of the decision in Ex. i case, tha 
defendants must be deemed to be tenants in 
possession of the property under the plaintiffs. 
In fact both the lower Courts have accepted this 
position, and it was on the strength of suoh a 
finding in favour of the plaintiffs that the plea 
of limitation raised by the defendants was ne¬ 
gatived. In the first place, it has to be stated 
that there is no scope for finding such a continu¬ 
ing tenancy in favour of the plaintiffs in view 
of the contentions which had been raised by the 
defendants in Ex, I case and which were upheld. 
Their contentions as extracted in Ex. il judg¬ 
ment clearly indicate that they totally repudiated 
any kind of permissive eejoyment of the pro¬ 
perty under the plaintiffs. On the other hand, 
their contentions were to the effect that defen- 
dant 1 bad trespassed upon the property and 
bad effected all kinds of improvements as if the 
property belonged to himself. It is also clear 
from ExB. Ill to VII produced in this case that 
defendant i and those claiming under him wer& 
dealing with all those improvements as abso¬ 
lutely belonging to them. Such dealings were 
during the period from 1100 to 1107. 

[6] The lower Courts have relied on S. 1, CoobiD 
Tenancy Act, Act (xv [16] of 1113,) in support 
of the findings that the defendants must be 
deemed to be tenants continuing to he in posses¬ 
sion of the property under the plaintiffs. Clause 
( 1 ) of that section lays down that every tenant 
on eviction shall be entitled to compensation 
for improvements made by him and that he 
is entitled to remain in possession of the pro- 
perty until suoh value of improvements is paid 
to him. Clause (S) lays down that a tenant 
continuing in possession shall during such oon- 
tinuanoe hold subject to the terms of hanom, 
lease or mortgage, if any. These provision® 
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oail apply to the faots of the present case only 
if the deWdants are proved to be tenants as 
defined in the Tenancy A.ot. There is no allega- 
tion of proof that the defendants are holding 
the property under any kanom, lease or mort¬ 
gage. It has next to be seen whether the pos¬ 
session of these defendants would otherwise fit 
in with the definition of a ‘tenant* as given in 
the Act. In S. 2 of the Act a tenant is defined 
as follows; 

‘'Tenant*, with its grammatloal variations and oog- 
naie expressions, inoludes a person who, as kanom- 
tenant, lessee, eubdessee, mortgagee or sub-mortgagee 
or in good faith believing himself to be ftanom-teoant, 
lessee, subdessee, mortgagee or sub-mortgagee of land 
is in possession thereof or who, with the h'^na fide in¬ 
tention of attorniog and paying a reasonable rent to 
the person entitled to oultivate or let waste land, bat 
without the permission of such person, brings such 
land under ouUivatlon and Is In oooupation thereof as 
aultivator.” 

The position of the defendants in this case 
sannot come even under the latter portion of 
the definition. The defendant cannot be said 
to be persons in possession of the property with 
the bona fidt intention of attorning and paying 
a reasonable rent to any person claiming to be 
the owner of the property. In fact even in 
Ex. I salt it was expressly made clear by the 
defendants that they were not paying any rent 
or other dues and that they had no intention of 
making any such payments to the owner of the 
property. Thus it is clear that the contesting 
defendants cannot be said to be tenants in res¬ 
pect of the property in this case. Thus the de¬ 
fendants* possession commenced as possession 
by trespassers and it continued as such and 
hence it cannot be said that the plaintiffs had 
at least constructive possession of the property 
at any time after the discontinuance of their 
possession, Since they were out of possession 
of the property for more than 12 years prior to 
the date of the suit, the present suit for evic¬ 
tion, which is governed by Art. 13I, Cochin 
Limitation Act, is clearly barrel and we hold 
accordingly. 

[73 On the strength of Ex. 0. decision, it is 
aontended on behalf of the respondenls-plain- 
tiffs that the plaintiffs had a subsisting title to 
the property on the date of the suit. This argu- 
ment proceeds on the basis that the plaintiffs* 
title to the properly was declared by Ex. c de- 
oision and that the present suit is just on the 
date of the completion of the istb year from 
the date of Ex. 0. No doubt by a decree declar. 
ing title in favour of the plaintiffs, any adverse 
possession which the defendants had must be 
deemed to have been interrupted and as such 
a suit based on title within 12 years from the 
date of such declaration must be taken to be 
within time. But in the present case the decla¬ 


ration of title in favour of the plaintiffs was 
not by the decision in Ex. 0. judgment, but by 
the decision in Ex. ll judgment of the trial 
Court. As already pointed out, the question of 
title declared in favour of the plaintiff as per 
Ex. II decision, was not and had not been agi¬ 
tated in the appellate Court. Only the other 
questions raised in the case were taken up in 
appeal and were considered and decided by 
Ex. 0 judgment of the appellate Court. Thus 
it cannot be said that the title declared in 
favour of the plaintiff in the earlier case must 
be taken to be in force with effect from the 
date of Ex 0 judgment. It is only in the mat¬ 
ter of computing the period of limitation for 
executing the decree that the date of the final 
decree will be taken as the starting point of 
limitation. But so far as matters which were 
declared by the first Courii*3 decree and which 
did not form the subject-matter of any appeal 
against that decree are concerned, it cannot be 
said that such declaration comes into force 
only from the date of the appellate Court's 
decree. Thus we hold that Ex. 0 . decision could 
not be availed of by the plaintiffs to make out 
that they bad a subsisting title to the property 
on the date of the present suit. The title dec- 
lared in favour of the plaintiffs as per Ex. ii 
decision of the trial Court, was not sought to 
be enforced by them within 12 years from 
that date and they had been out of possession 
of the property for more than that period when 
the present suit was instituted. In this view 
of the matter also, the present suit is out of 
time. 

[s] In the result this second appeal is al¬ 
lowed and in reversal of the decree of the 
lower Courts the plaintiffs* suit is dismissed 
with costs throughout. 

V<E B. Appeal allowed. 


[G, N. 13,] 
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Govinda Pillai J. 

Krishna Pillai — Petitioner v. State and 
others—Respondents. 

Criminal Revn. Petn. No3. 85 and 8G of 112.3, D/- 
13-9-1950. 

Criminal P. C. (1893), S. 439— Power to quash 
proceedings. 

Where in a case triable by the Court of Seaaion the 
Magistarte fraoios charges after recording evidence, the 
High Court, in revision, will not quash the proceedings 
on the ground that there was no evidence justifying the 
framing of charges as it is not the function of the Court 
of revision at this stage to analyse the evidence and fo 
see whether a charge would have been framed by it. 

[Para 1] 


Anno. Or. P. C., S. 439, N, 28. 
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K. Velayudhan Nair^for Petitioners; Government 
Pleader—for the State; R. Muthuswamy Iyer — for 
Respondents. 

Order. — Heard both sides. On a complaint 
filed by p. W. 3, a case bad been registered 
against the two accused for ofiences under 
S3. 467, 470 and 473, Travanoore Penal Code. It 
had been stated that while P. W. 3 had agreed 
to transfer to aooased 1 certain textile goods, a 
document Ex. o purporting to convey the right 
over the goods, the shop, and the lioenoe to get 
textile quota was got written by P, W. 3’s 
trusted accountant, accused 2, in Malayalam, a 
language not known to the complainant. It was 
alleged that it was read out to the complainant 
so as to make it appear that the goods alone 
were transferred to accused 1. He was, thereforei 
induced to sign the same. Some time hence the 
complainant came to know of the alleged fraud 
played on him and so he filed the case. This is 
a case to be tried by the Sessions Court. After 
recording the prosecution evidence, the Magistrate 
bad drawn up charges against accused 1 and 2. 
Criminal B. P. No. 85 of 1125 by accused 1 and 
Cr. R. P. No. 86 of 1125 by accused 2 were filed 
to quash these charges as according to the ac¬ 
cused there was no evidence justifying the draw¬ 
ing up of the charge. None can dispute the 
jurisdiction of the High Court to interfere at any 
stage of the proceedings before the Court below 
if that bas to be exercised in the interests of 
justice. (Vide In re B. Kuppusivamy Iyer, 89 
Mad. 561: (A. I. B. (3) 1916 Mad. 408: 16 Cr. L. J. 
477). In Tarak Singh v. Emperor, A. I. E. (14) 
1927 Lab. 731: (28 Cr. L. J. 755) it was held that 
an order framing a charge is interlocutory and 
ibat it was not usual for the High Court to 
interfere with suoh orders though the powers of 
the High Court to set aside the charge and 
.^uash the proceedings were undoubted. This 
power has to be exercised only sparingly. Leav¬ 
ing all other matters out of consideration there 
is the evidence of p. w. 3 that he was defrauded 
into executing Ex. C. that Ex. 0 itself had been 
altered in material particulars after execution 
and that the document in question had been 
fabricated for purposes of cheating. It is the 
function of the Court of enquiry only to see 
whether there is a prima facie case to go for 
trial before the Court of Sessions. The enquiring 
Court is not expected to sift the evidence and 
appreciate the same as is done by the trial 
Court. The lower Court considered that there is 
'some evidence to frame the charge against theac- 
'cused. It is not the function of the Court of revi- 
'eion at this stage to analyse the evidence and to 
‘see whether a charge would have been framed 
by it, had it been the enquiring Court. I am 
■cot satisfied that sufficient grounds had been 
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made out in this case for inteeferenoe in revisiouj 
at this stage. Both the revision petitions arej 
therefore, dismissed. 

D.H, Bevisions dismissed, 


[0. N. 14.] 

A. I. R. (38) 1951 Trayanoore-Goohin 36 

Saneaban and Gan^adeaba Menon JJ. 

Pyli and another — Appellants v. Varkki 
Jacob and others — Bespondenis. 

Appeal Suit No. 580 of 1123, D/.14-9-1950. 

T. P. Act (1882), S. 67—Prior and puisne mort- 
gagee_Botb suing and obtaining decrees and pur¬ 
chasing mortgaged property — Prior mortgagee 
obtaining possession— Remedy of puisne mortga* 
gee later purchaser—Civil P. C. (1908), O. 34, R. 1. 

Where the prior and subsegaent mortgagees have 
fined aud obtained decree and purchased the mortgaged 
property in court auction without impleading each 
other in the respective suits, and the prior mortgagee 
obtains possession, the remedy of the puisne mortga* 
gee, who is a later purchaser, is to file a suit to redeem 
the prior mortgagee. The prior mortgagee auction- 
purchaser, however, will have the tight to redeem 
the subsequent mortgagee auction-purohaser, retaining 
possession of the hypothecated property. [Para 8] 

Anno. T. P. Act. S. 67, N. 19; 0. P. 0., 0. 34, B. 1. 
N. 19. 

K, Parameswaran Pillai —for Appellants ; K, P, 
Abraham — for Respondents. 

Gangadhara Menon J.—Defendants 1 and 2 
are the appellants. 

[2] The facta necessary for purposes of this 
appeal may briefly be staled thus. The plaint 
property is a portion of S. KO. 624/lA in 
Kuvattupuz^ba Paknty. The entire area com¬ 
prised in this survey number about 16 acres in 
extent originally belonged to one Komaru 
Thirumulpad. He sold the property to one 
Yoyakki and others in 1090. For balance of 
consideration under the sale deed the vendees 
executed a hypothecation bond of even date in 
favour of Thirumulpad for Rs. 6492J. TbirumuU 
pad died leaving a will by which be distributed 
the amount under the hypothecation bond in 
favour of various legatees. 

[3l Yoyakki and deceased Matbai Vatkkt 
father of the plaintiffs and defendant 4 had 
made some joint acquisitions. There were 
also certain debts charged on the properties 
acquired which Yoyakki and Mathai Varkki 
bad to pay in equal shares. When claims were 
made for the discharge of these debts Matbai 
Varkki had to pay amounts in excess of his 
share of the debts. Subsequently Yoyakki and 
Matbai Varkki partitioned their joint acquisi¬ 
tions under Ex. A partition deed dated 9.4-1093. 

A schedule items in Ex. A were alloted to Yoyakki 
and B schedule items therein were allotted to 
Mathai Varkki. Yoyakki agreed to discharged 
all the debts then subsisting on the properties 
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partitioned. For the excess amount of bb. 1361 
bhat Mathai Varkki had already paid over and 
above hia ahare of the debts and also as indem¬ 
nity for any loss that Mathai Varkki may sus¬ 
tain on account of the failure of Yoyakki to 
dischaige the debts agreed to be pud by him 
under ex. a, partition deed the plaint schedule 
property which was scheduled as 0 in Ex. A, 
was given as security, 

[4] The devicees under the will of Thirumut- 
pad filed separate suits for the amounts due as 
balance of consideration and obtained decrees. 
These decrees are Exs. F to F (6) and J. The 
father of defendants 1 and 2 , cne Pathrose 
Katfaanar obtained assignments of Exs. F, F (l), 
J. F (2), and F ( 7 ) decrees and brought to sale 
different portions of the entire area of 15 acres 
except 1 acre and 75 cents on the western 
extremity, including the plaint property and 
purchased them in court auction and obtained 
delivery. Exhibits L, L ( 1 ), L ( 2 ) and L (5) are tte 
auction lists in Exs. F, F ( 1 ), f ( 2 ) and F (7) 
cases. These ebow that Patbroee Katbanar pur¬ 
chased the properties in 1108 . 

[6] Yojakki failed to fulfil the terms of £x. A 
and therefore Mathai Varkki eued on the baeis 
of Ex. A and obtained a decree foe the amounts 
duOt charged on the plaint schedule properties 
in o. 8 . 63 of 1103. Exhibit B is the decree of the 
trial Oourt in that case and Ex. 0 is the decree 
passed by the High Oourt in appeal. 

[6] After the decree Mathai Varkki died and 
bis legal representatives in execution of the 
decree purchased the plaint property on d 5-1110. 
They applied for delivery of the property in 
pursuance of Es. D sale certificate. The father 
of defendants 1 and 2 filed Ex. E, obstruction 
petition, stating that be was in possession of the 
plaint property under the prior court Bale. This 
obetructioD petition was allowed. Therefore, the 
plaintiffs have brought the present suit for the 
redenoption of the plaint property on payment 
of the proportionate mortgage amount or in the 
alternative if the defendants are not willing to 
be redeemed for the recovery of Rs. 1951 and 
interest amounting to half the principal charged 
on the plaint properties. 

[ 7 ] The defendants 1 and 2 resisted the plain- 
tiffs' right to redeem or to recover the amounts 
prayed for on various grounds including that 
the Exs. B and 0 decrees and the execution 
proceedings in pursuance thereof are fraudulent 
and collusive. The learned Judge repelled these 
GontentioDB and gave a decree to the plaintiffs 
to redeem the plaint property on deposit of 
Ra. 3l87-cb?.92-14 Cash in Oourt for payment to 
defendaute 1 and 2 subject to the condition that 
if defendants 1 and 2 chose to exercise their 
rights of paying off the amounts due to the 


plaintiffs, viz, Bs. 2086} within three months 
from the date of the decree, plaintiffs will be 
debarred from executing the decree for redemp. 
tion. 

[6] It is evident from exs. f, f ( 1 ), f ( 7 ) and 
J that in the decrees obtained by the legatees of 
Thirumulpad, Mathai Varkki who was a puisne 
mortgagee of the properties was not impleaded. 
In the decrees obtained by Mathai Varkki on 
the basis of ex. A the prior mortgagees were 
also not impleaded. This is therefore a case in 
which the prior and subsequent mortgagees have 
sued and obtained decrees and purchased the 
mortgaged property in court-auction without' 
impleading each other in the respective suits.' 
The Pull Bench dfCision reported in 23 T. L. J. 
263 is clearly applicable to the facts of ibis case. 
It was laid down in that decision that where 
the puisne bypotbeoatee auction-purchaser is the 
later purchaser his remedy is to file a suit to 
redeem the prior mortgagee. It was aho laid 
down that the prior mortgage e auction-purchaser, 
will have the right to redeem the subsequent 
mortgagee auction-purchaser, retaining posees 
sion of the hypothecated property. Therefore 
the decree passed by the Court below is in 
accordance with law. 

[ 9 ] It is however contended tlat though the 
plaintiffs in this Criee are entitled to redeem and 
dieebarge the prior mortgage debt, they are not 
entitled to recover pcsscssion of the properties 
from the prior encumbrancer auction-purchaser 
who bad obtained possession through Oourt in 
execution of his decree. We do not think that 
this contention is sustainable. The point raised 
by tho learned advocate for the appellants is 
covered by the Pull Bench decision cited above, 

[10] The learned advocate for the appellants 
has stated before us that if the plaintiffs are 
found to have the right to redeem and obtain 
possession of the properties and defendants t 
and 2 are not willing to be redeemed but are 
prepared to pay the money due to the plaintiffs. 
This amount has been fixed by the lower Oourt 
as R?. 2026}. The lower Court under its decree 
gave three months time to defendants l and 2 
to pay the amount. This time has already ex* 
pired. The learned advocate for the apiellants 
prays that the time may be extended and the 
appellants may be permitted to pay the amount 
within a reasonable time from the date of this 
Court’s decree. In the oircumetances of this 
case, we think that this prajet of the appellants 
may bo granted. Therefore, in modification of 
the decree of the lower Court we extend the 
time to two mouths from the date of this judg¬ 
ment. If the defendants 1 and 2 w-ould choose 
to exercise their rights to pay off the plaintiffs 
by depositing in Court for payment to them 
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Bs. 2026 ^ within two months from this date, 
plaintiffs will be debarred from executing the 
decree for redemption granted by the trial Court* 
If, however, the abovesaid amount is not 
deposited for payment to the plaintiffs within 
the time stipulated by us the plaintiffs will be 
entitled to redeem the plaint property on the 
terms of the lower Court's decree. In case of 
redemption, the plaintiffs will also be entitled to 
mesne profits as decreed by the Court below. 

[ll] Subject to the above modification, the 
decree of the lower Court is confirmed and this 
appeal is dismissed with costs. 

QMJ, Appeal dismissed. 

[C. N, 16.] 
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Ktohi Raman C. J. and Subramonia 

Iter J. 

Krishnan Kesavan^Appellant v, Nangeli 
Amma Janaki Amma and others — Respondents. 

Appeal Suit No. 194 ot 1122, D/- 10-8-1950. 

Hindu law—Partition—Setting aside of, on ground 
of fraud—Decree should not prejudice rights of 
bona fide transferee of property after partition. 

A partition between members of a thavaehi is 
voidable on the ground of fraud ot coercion at the 
instance of the parties concerned. But where some of 
the items of the property have passed, after (be parti¬ 
tion but before tbe option to treat the partition as 
invalid is exercised by the parties, to a &ona fide traos- 
fetee no decree will be passed setting aside the parti¬ 
tion and ordering a fresh partition, which will prejudice 
euoh a transferee. [Para 2] 

P. Govindan Nair—for Appellant; P. Kochu’ 
krishna Pillai—for Respondent No. 8. 

Knnhi Raman C. J.—This appeal is presen¬ 
ted on behalf of defendant 4, from tbe decision 
of the District Munsif of Pathanamthitta in 
0. S. NO. 479 of 1116. The suit was for setting 
aside a partition deed that was entered into by 
the members of an Ezbava tarwad. The parti¬ 
tion was effected prior to the date on which the 
Tranvancoie Ezhava Act III [3] of HOC, came 
into force. The parties to the document were 
defendants 1 and 2 and their sister, defendant 3. 
On the date of the document, defendant 3 had 
two minor children, who are plaintiffs 1 and 2. 
In the document slie signed on her own behalf 
and as guardian of her minor children. Subse¬ 
quent to the document, two more children 
were born to her, and they were joined in the 
suit as plaintiffs 3 and 4. Plaintiff 5 is also a 
child born to plaintiff 1 subsequent to the date 
of the partition deed. 

[2] The pleadings do not contain any material 
allegation regarding tbe circumstances in which 
the partition deed was executed. There is vague 
reference made to the consent of defendant 3 
having been obtained by a device and theca is 


the malayalam word "fraad" also used in the 
plaint. But there is no aveiment cegacding any 
fraud or the particulars regarding fraud that was 
practised when the consent of defendant 3 was 
obtained to the execution of tbe partition deed, 
Ext. A. In the evidence of defendant 3, she hae 
made a vague reference to an assault committed 
on her by her brother, defendant 1, some months 
prior to the date on which tbe document was 
executed. In spite of all these defects in the 
pleadings, the learned Munsiff has decreed the 
suit and directed that the plaintiffs' right to an 
enhanced share in tbe family properties should 
be ascertained and declared. We are, however, 
not concerned in this appeal with the decision 
so far as tbe members of the ihavazhi who had 
joined in this partition deed or whose rights ace 
affected by the partition deed, ace concerned. 
Defendant 4, who is an alienee of three items of 
properties from defendant S, is tbe appellant in 
this Court. So far as bis rights are concerned,’ 
it will be seen that even if it is taken for gran¬ 
ted that the suit was based upon the averment 
that the partition deed was vitiated by fraud or 
coercion, the transaction can only be regarded 
as voidable at the option of the parties ooncer- 
ned. There is no averment in the pleadings to 
the effect that defendant-appellant 4 is noilona 
fide transferee for value. In the case of such 
bona fide transferees, if they got the properties 
before the option to treat the document as inva-j 
lid is exercised by the parties to it, it will not 
be open to persons in the position of the plain-1 
tiffs to ask for a decree wMoh will prejudice the 
interests of tbe alienee in tbe position of defen-' 
dant 4. In the oiroumslanoes, the learned counsel 
for the plaintiffs-respondents states that in case 
the decree is only modified to the extent to 
which relief is to be given to defendant 4, be 
will have no objection. The appellant's learned 
counsel also is interested only in seeing that 
relief is given to defendant 4, who is his client. 
Although we are not expressing any opinion in 
favour of the correctness of tbe decree made by 
the Court below, sinoe tbe controversy between 
the parties has become limited in this matter so 
far as tbe appeal in this Court is concerned, it 
is sufficient for tbe purpose of this appeal to 
allow it to tbe extent to which defendant 4'a 
interest in tbe property is concerned. 

[3] Tbe appeal is accordingly allowed and the 
decree made by tbe Court below, so far at it 
affects the rights of defendant 4 over the pro¬ 
perties purchased by him under Ex. i are con¬ 
cerned, is set aside. The other clause in the 
decree shall not in any way injuriously affect 
tbe rights of defendant-appellant 4 in respect of 
the property purchased by him. Tbe appeal is 
accordingly allowed without interfering with the 
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cemainiug olauses in the decree regarding the 
readjuBiiment ot the clauses in the partition deed. 
The appellant shall have hia costs of this appeal 
from the plaintiffs-respondentB. 

R,G,D. Appeal allowed. 


[C. N. 16.] 
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Sankaran and Ganqadhara Menon JJ. 

Narayamn Koohukunju and another — Ap- 
pellants v. John Thomas and others — Respon¬ 
dents. 

Appeal Suit No. 225 o( 1121, D/- 12-9 1960. 

(a) Travancore Civil P,C.(Vin [8] ol 1100), S.31 
— Hypothecation bond containing stipulation that 
arrears of interest will be treated as principal and 
interest calculated thereon—Stipulation should not 
be treated as one for compound interest. 

Plaintifis cannot take advantage of a provision that 
■arreare of interest will also be treated as principal 
carrying interest, contained in the bond, so as to claim 
oompoued interest which is prohibited under law. No 
doubt, the parties are at liberty to enter into a contract 
that the interest due at the end of each year would be 
treated as a separate principal by itself carrying further 
interest at the stipulated rate. In snoh a case the 
amount due by way of arrears of Interest for each year 
would be treated as a fresh loan. The necessary conse¬ 
quence is that the interest due on such amounts also 
will have to be limited to a moiety np to the date of 
the suit as per S. 31, Travancore Civil F. G. [Para 2] 

(b) Debt laws--Travancore Agriculturists' Relief 
Act (HI [3] of 1112)—To claim' benefit under Act 
party must plead and establish that he is agri¬ 
culturist as defined in Act — Such plea cannot be 
set up in appeal—Civil P. C. (1908), O, 41, R. 1. 

[Para 3] 

Anno C. P. C., 0. 41, R. 1. N. 12. 

(c) Debt laws — Travancore Debt Relief Act (II 
[2] and III [3] of 1116) — Hypothecation bond for 
balance of purchase money — Vendor’s Hen not 
extinguished—Act, if applies. 

'Where the debt in an bypotbeoation bond represents 
uhe balance of the purchase money due to the bypothe- 
oatee who bad sold the first two items in the bond to 
the bypotbeoators. and there is nothing in It to indicate 
that the vendor had any intention that by the execu¬ 
tion of the boed the vendor's lien was to be extin¬ 
guished or abandoned, the debt is one to which ihe 
Travancore Debt Belief Act does not apply. The mere 
laot that the vendor accepted the seourUy of an 
additional item also for the amount due to him by way 
of balance of purchase money when be took the bond 
-from the vendees, does not mean that vendor's lien is 
displaced or lost. The new contract embodied in the 
bond Is not in any way incoDsistent with the snb- 
eistence of the lieo In favour of the vendor in respect of 
the amount due to him as balance of purchase money. 

[Para 4] 

(d) Civil P, C (1908), S. 35-Defendant admitting 
debt but claiming reduction in interest—Defendant 
also depositing amount — Defendant substantially 
succeeding — Parties directed to bear their own 
costs—High Court will not Interfere whh discre* 
iioD* [Para 6] 

Anno. C. P. C., S. 35, N. 6. 

P. Kochukrishna Pillai — for Appellints ; T. K. 
Joseph—for Respondents Nos. 2 and 3. 


Sankaran J. — Dafendants 1 and 2 are 
the appellants. In resisting the piaintiffs' suit 
for reoovery of the moneys due under Ex, A 
hypothecation bond, these defendants bad con¬ 
tended that the interest claimed in the plaint is 
excessive and that plaintiffs are entitled to claim 
only the principal amount together with a moiety 
of the same by way of interest up to the date of 
the suit. Th9 rate at which the interest was 
calculated by the plaintiffs was also objected to. 
The lower Court repelled these contentions and 
gave a decree to the plaintiffs for reoovery of 
the plaint amount with interest from the suit 
properties. Defendants have, therefore, come up 
in appeal. 

[2] The execution of Ex. A bond as well as 
the liability under it are admitted by the con¬ 
testing defendants who are the appellants. 
Their main contention is about the caloulation 
of the interest due to the plaintiffs. In the 
plaint calculation, the arrears of interest for 
each year have been added on to the principal 
and subsequent interest is calculated for the 
total amount. Plaintiffs adopted this kind of 
calculation on the strength of the provision 
contained in Bx. A that the arrears of interest 
will also be treated as principal carrying further 
interest. Plaintiffs cannot take advantage of 
such a provisiOQ contained in the bond so as to 
claim compound interest which is prohibited 
under law. No doubt, the parties are at liberty 
to enter into a contract that the interest due at 
the end of each year would be treated as a 
separate principal by itself carrying further 
interest at the stipulated rate. In such a case 
the amount due by way of arrears of interest for 
each year would be treated as a fresh loan. The 
necessary consequence is that the interest due 
on such amounts also will have to be limited to 
a moiety up to the date of the suit as per S. 31, 
Travancore Civil P. 0, This position is now 
conceded on behalf of the respondents also. The 
ruling in Phillippose v. Geevarhhese Kathanart 
29 T. L. J. 1375 is also to the same effect. Ac¬ 
cordingly we uphold the appellants’ contentions 
that in calculating the amount due to the plain¬ 
tiffs on the date of the suit, the interest on the 
principal amount for each year from the date of 
EX. A up to the date of the suit has to be treated 
a3 a separate principal amount and that the 
interest on such sums has to be separately 
calculated subject to the limitation imposed by 
9. 31, Travancore Civil P. 0. 

[3] The second point urged on behalf of the 
appellants is that even though the stipulation 
in Ex. A ia to pay interest at 12 per cent, they 
are bound to pay interest only at 6 per cent, for 
the period subsequent to 23.6-1112 on which date 
the Agriculturists’ Relief Act of Travancore 
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(ni [3] of Ilia) came into force. In order that 
the appellants could get the benefit of that Aot^ 
it is neoaseary for them to establish that they 
are agriculturists as define! in that Act. Bat 
it is seen that these defendants had not set up 
any such definite plea in their written statement. 
No one of them has gone into the box to give 
evidence that they are agriculturists as defined 
in the Act. Under such circumstances, the plea 
that interest has to be limited to 6 per cent, on 
the strength of the Agriculturists’ Relief Act has 
necessarily to be negatived. 

[4] Then there is the contention that interest 
from 1.12-1116 onwards had to be limited to 
4 per cent, because the debt is one to which the 
Debt Relief Act of Travancore (il [ 2 ] and lil 
[3] of 1116) applies. Plaintiffs’ answer to this 
contention is that the debt due under Ex. a is 
one which is exempted from the operation of 
the Debt Relief Act. It is clear from Ex. a that 
the debt represents the balance of purchase 
money due to the bypothecatee who had sold 
the first two items in the bond to the hypothe. 
cators. For such balance of purchase money, 
the vendor had undoubtedly a lien on the pro. 
perties sold. The only question for decision is 
whether such lien has been extinguished or 
abandoned by him when he accepted ex. a 
hypothecation bond frcm the vendees. The 
bond expressly recites that the consideration 
represents the balance of purchase money due 
to the hypothesatee. There is nothing in Bx. A 
to indicate that the defendants bad any inten¬ 
tion that by the execution of the bond the ven¬ 
dor’s lieu was to be extinguished or abandoned. 
The mere fact that the vendor accepted the 
security of an additional item also for the 
amount due to him by way of balance of par. 
chase money when he took Bx. a bond from the 
vendees, does not mean that the vendor’s lien 
is dieplaoed or lost. The new contract embodied 
in Ex. A is not in any way inconsistent with the 
sabsisteooe of the lien in favour of the vendor 
in respect of the amount due to him as balance 
of purchase money. Accordingly, we uphold the 
plaintiffs’ contention that the debt due under 
BX. A is one to which the Debt Relief Act does 
not apply. It follows, therefore, that plaintiffs 
are entitled to claim interest at the contract 
rate. 

[6] On behalf of the respondents, a statement 
has been filed in this Court showing the correct 
amount due on the date of the suit. The oalou. 
lation made in that statement is in accordance 
with the principle laid down in 29 T. L. J. 1275 
already referred to. That statement is, there- 
fore, accepted as correct and the amount due 
to the plaintiffs on the date of the suit is fixed 
as RB. i470-9.]0. To the extent the p'aict 
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amount is thus reduced, the appellants have 
succeeded in their contentions. 

[6] In the lower Court both the parties have 
been directed to suffer their respective costs. 
On behalf of the respondent?, an objeotion 
memorandum has been filed in this Court where* 
in it is contended that the lower Court erred in 
disallowing plaintiffs' coats. The objection 
memorandum was filed only on 21-8-1960 and 
as such it is a belated one. Apart from this 
aspect of the matter, we are not satisfied that 
there is any valid ground for this Court to 
interfere with the lower Court's exercise of it? 
discretion in respect of the direction regarding 
costs. It is to be remembered that the defen¬ 
dants contested the suit only in respect of the 
excessive nature of the amount claimed by the 
plaintiffs by way of interest. They have also 
substantially succeeded in that contention. It 
is further seen that along with the written state¬ 
ment they had deposited in Court on 30-12.1119, 
the amount which they admitted to be due to 
the plaintiffs. Under these ciroumstances, the 
lower Ooart'a direction that the parties should 
suffer their respective costs does not call for 
any interference. Accordingly plaintiffs objec¬ 
tion memorandum is dismissed. 

[7] In the result this appeal is allowed only 
to the extent indicated above and the lower 
Court’s decree is modified by fixing the amount 
due to the plaintiffs as Be. 1470-9-10. The principal 
amount due under Ex. A will carry interest ab 
9 per cent, from the date of the suit to the data 
of the decree. Subsequent interest on the 
aggregate will be at 6 percent. The amount 
deposited by defendants in Court on 30-121119 
will be duly credited and the same deducted 
from the amount decreed in favour of the plain, 
tiffs. Subject to these modifications, the lower 
Court's decree is confirmed. Plaintiffs’objection 
memorandum is dismissed. In the circumstances 
of this case, the parties are to suffer their res¬ 
pective coats of this Court also. 

Appeal allowed. 


[G. Af. 17.] 
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Koshi and Govinda Pillai JJ. 

Eesava Pillai Krishna Ptllai — Appellant 

V. Narayana Pillai Kesava Pillai and others 
— Respondents, 

Appeal Suit No. 433 of 1121, D/- 22-8-1960. 

(a) Husband and Wi^e—Restitution of conjugal 
rights — Suit for, as counter blast to maintenance 
claim by wile — Husband living with another 
woman—Moral character of wife assailed_Res¬ 

titution will not be granted. 

Restitution of conjugal rights sbonld be refused 
when the object of the bnaband is to evade payment 
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of Bepaiate maiDteoanoe oiaimed by tbe wife when the 
husband bad indicated that be did not have any faith 
in tbe m'<ral obaraoter of bis wife and it was found 
that be himself was living with another woman. 

(Para 2} 

(b) Husband and wife—Maintenance ^It is the 

duty oi husband to see that wife and child are pro¬ 
perly maintained and not the duty of wile to de¬ 
mand tbe same. [Para 3] 

(c) Civil P. C. (1908), S. 35 — No relief claimed 

against certain defendants — They need not enter 
appearance—Defendants appearing— Their costs 
disallowed—No interference. [Para 6] 

Anno. C. P. C., S, 35 N, 6, 9, 

M, P, Ramakrishna Tillai—/cr Appellant', P. K, 
Achen—for Be^pondent$. 

Govinda Pillai J —The plaiatiff has pre. 
ferred this appeal againsb tbe order of the lower 
Court refusing restitution of oonjugal tights. 
Defendant 3 is tbe plaintiff’s legally wedded 
wife. Defendants 1 and 2 are defendant d's 
parents. It was stated that at tbe inatanoe of 
defendants 1 and 2, defendant 3 was not going 
to live with the plaintiff. Defendants 1 and 
2 denied to have anything to do with tbe sepa¬ 
rate living of the plaintiff and defendant 3, 
Defendant 3 admitted her marriage with tbe 
plaintiff but contended that she was not willing 
to live with the plaintiff as he was living in 
adultery with another woman by name OheU 
lamma. lb was also contended that though the 
plaintiff and herself lived for Eome time toge¬ 
ther in a house belonging to the plaintiff's sister, 
she bad been taken to her parents in Chingom 
1116 on tbe understanding that tbe plaintiff 
would put up a building and take her there. 
Till the end cf 1116, tbe plaintiff paid her tbe 
necessary maintenance and during this period 
a child was born in Medom 1115. The plaintiff 
began to negleot her and the child from the 


minor child. The present suit is a counter-blast 
30 as to defeat her right for maintenance. The 
offer of the plaintiff to take back defendant 3 to 
live with him was characterised to be not sup. 
ported by any bona f ides. She, therefore, con¬ 
tested the plaintiff's claim for restitution. The 
learned Judge found that the plaintiff’s offer 
was nob supported by any bona fides, that be 
was not. therefore, entitled to restitution of 
ooDjugal rights and that the suit had to be dig. 
missed with costs to defendant 3. Defendants i 
and 2 were directed to suffer their costs. The 
plaintiff has come up in appeal against this 
decree. Defendants l and 2 have filed a cross 
appeal claiming their coats in the lower Court! 

[ 2 ] The plaintiff’s marriage with defendant 3 
in Vrischigom 1114 and the birth of a child as 


a result of that union are now admitted by tbe 
plaintiff. He had nothing to eay against defen¬ 
dant 3’s conduct or character or against the 
paternity of tbe child. It was strange that no 
mention of that child is made in the plaint, but 
when the plaintiff was examined as p. w. 1 be 
imputed unohastity to defendant 3 and ques¬ 
tioned the parentage of the child. Though this 
statement was made after tbe suit was filed, yet 
it is a sufficient indication as to tbe way in 
which the plaintiff’s mind was working. It 
would also certainly indicate to what extent his 
offer to take back defendant 3 was supported 
by bona fides. This attitude would also show 
that there was no genuine and sincere desire on 
the part of the 1 laintiff to get Ihe restitution 
prayed for. As pointed out in Kochukunju Alicu 
v. Kochukunju, 1945 T. L. R. 372, reetitution 
should be refused when the object of the hus¬ 
band is to evade payment of separate mainten¬ 
ance oiaimed by tbe wife. In Devadasanv. Elsie 
Danielt 1947 T. L. R. 781, the husband who had 
filed a suit for restitution of conjugal rights bad 
indicated that he did not have any faith in the 
moral obaraoter of bis wife. Such a conduct 
was sufficient to subject the wife to constant in 
suits and abuses and it would be a miserable 
life if the wife is compslled to live with euch a 
suspicious hfsband. Apart from this there is 
also the direct evidence given by D. Ws. 2, 3 
and 4 that nhe plaintiff’s obaraoter was also 
not above bpard. [His Lordship considered the 
evidence and proceeded.] The suggestion made 
on behalf of defendant 3 that the plaintiff was 
not leading a pure life was, to a considerable 
extent^ true. 

[ 3 ; It had been admitted by tbe plaintiff as 
W. 1 that after 1116 he had not given any 
maintenance to defendant 3 and the child. Hia 
plea was that they bad not demanded the same. 
It wag his duty to see that his wife and child 
were properly maintained and were kept above 
want. 

[4] In Vrischigom 1I19 the suit for mainten 
ance was filed by defendant 3 in the Kottara 
kara Muusif’e Court. Exhibit i is the copy o£ 
the plaint, Ex. il, copy of the present plaintiff's 
written statement in that case and Ex. iv, copy 
of the Progress Diary of that case. Exhibit IV 
would show that this plaintiff bad resorted to 
all kinds of tricks to see that the trial of the 
case was retarded. When it was found that it 
was net possible to do so, be bad fikd this suit 
more than a year after tbe maintenance suit 
was filed. This was, therefore, cortaiely s. 
counter blagt to that suit fop maintenance. 

[el The plaintiff bad examined Ohellamma's 
mother as p. w. 2 and her alleged husband as 
p. w. 6. Except to mention that there waa 


beginning of Chingom 1116 . Therefore, after 
issuing a notice in 1119 defendant 3 hadjfiled-'a 
suit 0. 8. 361/1119 in the MuDBif’e'CourCKot- 
tarakara for maintenance to hereelf and bet 
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eome illegal relationship between the plaintiff 
and Ohellamma, it was not necessary to consi. 
der their evidence in detail. The learned Judge 
who had examined these witnesses bad held that 
the evidence did not justify an order for restitu¬ 
tion of oonjugal rights. We are in perfect 
agreement with the findings thus entered by the 
learned Judge. We, therefore, confirm the de¬ 
cree of the lower Court and dismiss the appeal 

with C03t3. 

[C] As regards the cross appeal filed by defen¬ 
dants 1 and 2, it was the plaintiff’s case that 
defendant 3 was not willing to live with him at 
the instance of these defendants. So they were 
made parties and as no relief had been olaimed 
against them, there was no necessity for them 
to enter appearance. We do not, therefore, think 
that the discretion exercised by the learned 
Judge in disallowing their costs requires any 
interference. The cross appeal is, therefore, 
dismissed, but in the oiroumstances, without 
ooeta, 

E.G,D. Appeal and cross appeal 

dismissed. 


[C. N. 18.] 
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Ihrasia ^Appellant V. VarTcey Mathai and 
others ^Respondents. 

Appeal Suit No. 299 ol 1124, D/-6-9-195(). 

(aj Contract Act (1872), S, 16-Undue influence 
—Questions to be considered. 

In dealing with the oases of undue influenoe (be 
Opu^t has to consider four different questionB connect¬ 
ed ■;yith each other, namely, (i) whether a tranaaction 
is a righteous traosaotion, i. e., whether it is a thing 
which a right minded person might to expected to do; 
(ii)* whether it was improvident, that is to say, whether 
it shows so much improvidence as to suggest the idea 
that the executant was not master of himself and not 
ic a state of mind to weigh that be was doing; (lii) 
whether it was a matter which required legal advice; 
and (iv) whether the intention of executing the docu¬ 
ment originated with the executant or with the 
©xecutee. [Para 4] 

Anno. Contract Act, S. 16, N. 1, Pt. 3. 

[b] Registration Act (1908), 3. 28-Sale deed pre¬ 
sented ior registration at A for convenience of 
parties—Property lying within jurisdiction oi sub¬ 
registry office at B - Imaginary properties at A 
included in sale deed — Sale-deed held was not 
irvalidated. [Para 6] 

Anno. Registration Act, S. 28, N. 13. 

K. P. Abraham—for Appellant; T. K. Joseph—for 
hcspondents Nos. 3 to 5. 

GoYinda Pillai J.—Plaintiff 1 is the appellant. 
Her father was one Augasthy Devaaia who died 
on 4-7-1113. Defendante 1 and 3 are the children 
cf Devasia's brother. Defendant S ia the wife of 
fiefendant 1 and defendant 4 the wife defendant 

Plaintiff I’a huaband ia plaintiff 2. On 14-11- 


111], Augusthy Devaaia executed a eale de^ 
Ex. 1 in favour of defendants 3 and 4 for all Us 
properties for a total consideration of Ba. 1430. 
The same day defendant 6 purporting to take 
these properties on lease executed by Ex. 0 
lease deed in favour of defendants 2 and 4. 
Plaintiff 1 stated that these two dooumenta were 
invalid. She was the only child of Devaaia so 
that if be left his properties she was bis sole 
heir. The sale deed ex. i was obtained by de¬ 
fendants 1 and 2 by fraud, undue infiaence and 
misrepresentation. There was no oonsideration' 
for the sale deed. The deceased Devasia owed 
money to plaintiff 2*8 father who was obliged to 
file a suit in o. S. 664 of IHI of the Kottayam 
Munsiff’s Court for the money due to him. He 
had obtained an attachment before judgment of 
some of the plaint properties. This had infuriat¬ 
ed Devasia. Taking advantage of this position, 
defendants 1 and 3 stepped forward and arrang¬ 
ed for the conduct of that case against the 
plaintiff’s father-in-law and thereafter they pre¬ 
vailed upon Devasia to execute the plaint 
sale deed. It had also been stated in the plaint 
that Devasia being addicted to drink was given 
good food and liquor so as to induce him to 
execute the plaint sale deed. They were there¬ 
fore stated to have dominated over the will of 
Devasia who was physically and mentally weak 
due to tuberculosis he was sufferiiig from. Though 
the sale deed was executed, the properties Ftill 
remained in the possession of Devasia till his 
death and so it had not come into effect. On 
these allegations the suit was instituted to ast 
aside Exs. i and c and to recover possession 
of the properties from the defendants with 
mesne proGts. 

[2] Defendants 2, 3 and 4 filed a joint written 
statement. They denied all the plaint allegations 
and contended that Bx. I was not liable to be 
set aside for any of the reasons mentioned in 
the plaint, that it was executed by Devasia 
knowing fully well what be was doing, that no 
undue influence, or fraud or misrepresentation 
was practised on him for the purpose of obtain¬ 
ing Ex. I, that at the .time of the sale deed Devasia 
owed money to several perms so that to relieve 
himself of his creditors he had executed the sale 
deed and that plaintiff 1 was not entitled to im¬ 
peach the same. The plaintiffs filed a replication 
reaffirming the plaint allegations. 

[3] The trial Court found that Ex. I was 
fully supported by consideration and necessity, 
that it was a valid document, that the plaintiffs 
had not made out the case of fraud, misrepresen¬ 
tation and undue influence alleged in the plaint, 
that the sale-deed and lease deed had both come 
into operation and that both these documents 
were not liable to be set aside. In Bx. I sale-deed 
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Bs. 850 had been resecved to be paid to plain¬ 
tiff 1 and another Be. 150 to be paid to her when 
Bhe got a child. Though plaintiff l had not given 
birth to a child at the time the case was pending 
in the trial Court, the defendants expressed their 
willingness to pay the plaintiff the said sum of 
BB. 600 and so while diemissing the plaintiff's 
Quit to set aside Exe. i and 0, a decree was given 
to plaintiff 1 to realise Be. 600 with interest at 
6 per oent. from the date of the lower Court 
decree from defendants S, 3 and 4. The plaintiffs 
were directed to pay the costs of defendants 2 
and 4. The suit had been died in forma pauperis 
and BO direction waa given for the State to realise 
the court-fees due from the amount decreed to 
plaintiff 1. This appeal also waa died in forma 
panperia and as such, court-fee is due to the 
State on account of the institution feea in this 
Court also, 

[4] The appellant's learned Advocate pressed 
U3 to hold that £x. I was brought into existence 
on account of the undue indaence exercised by. 
defendants l and 3 over the deceased Augustby 
Devasia. Defendant 3 is an Advocate and it was 
the argument that since he was the educated and 
well placed member of the family it was easy 
for him to exercise some induence over Augustby 
Devasia. Devasia was living at Athirampuzha 7 
miles away from Kottayam where defendant 3 
was having bis practice. They were not living 
together. Defendant 3 as D. w. l had denied 
categorically all the allegations against him. In 
dealing with the cases of undue induence, the 
Court has to consider, as pointed out in Allcard 
V. Skinner, (1687) 36 cb. D. 146, four different 
questions oouneoted with each other, namely (i) 
whether a transaction is a righteous transaction, 
t. e., whether it Is a thing which a right minded 
person might be expected to do ; (ii) whether it 
was improvident, that is to say, whether it shows 
80 much improvidence as to suggest the idea that 
the executant was not master of himself and 
not in a state of mind to weigh what he was 
doing ; (iii) whether it was a matter which re¬ 
quired legal advice; and (iv) whether the inten. 
tion of executing the document originated with 
the executant or with the executee. These were 
the identical considerations which weighed with 
this Court while deciding the case in Narayanan 
V. Ummmi, 1949 t. o. l. r. iva. The law on the 
subject bad been elaborately diaouesed there. 
The evidence in this case has to be appreciated 
with reference to the general principles mentioned 
above. 

'[6] Exhibit I was on and Devasia 

died more than 7 months after that. He had not 
done anything to indicate that the document 
came into existence under circumstances now 
alleged by the plaintiff. Money waa due to plain. 


tiff I's father-io-law. He had filed a suit and 
obtained an attachment before judgment of some 
of Devasia’s properties. Exhibit N is copy of the 
Kyobit prepared by the Amin after effecting the 
attachment. It was prepared on 12-lo.llU that 
is just a month before the date of the plaint 
sale-deed. It was admitted by plaintiff 1 as 
p. w. 4 that at the time that suit was filed 
Devasia was contemplating to sell bis properties. 
The plaintiff did not say that this contemplated 
Bale was because of any macbinationB of the 
defendants. The very idea to dispose of the pro¬ 
perties would indicate that Devasia was a man 
of at least average intelligence and understand¬ 
ing so that he could not he characterised to be 
a mentally weak person. Though plaintiff 1 
would say that for about 2 years before his 
death Devasia was not moving about freely, 
he had admitted that for the purpose of the 
case filed by her father, in law Devasia had 
gone to Kottayam at least on three or four 
occasions. He could not, therefore, have been 
physically weak. It was stated that he was 
Buffering from consumption. The plaintiff had 
not let in the best evidence to show that 
Devasia was suffering from tuberculosis or that 
persons Buffering from tuberculosis would le 
mentally and physically weak. To the suit filed 
by iDlaintiff I's father-in-law Devasia bad filed 
Ex. IV written statement on 26-lO.llH. It was 
stated there that the suit was filed in order to 
get at all bis properties as be bad an only child 
who had been married to the son of the plaintiff 
in that case. The evidence and circumstances 
in this case are not in any way sufficient to 
indicate that all or any one of the defendants 
were in a position to dominate over the will of 
the deceased Devasia at the time when Ex. i 
was executed. 

[6] Exhibit 1 sale deed after its execution] 
was presented for registration by defendant 4 ; 
before the Sub-Registrar, Kottayam. It is true' 
that the properties were lying within the juris- 
diction of the Sub-Registry Office at Ettumanur.i 
The defendants stated that since defendants 3 ' 
and 4 were in Kottayam, the document was got 
registered there for the convenience of the 
parties, As i3th0u=ual practice some imaginary] 
properties in Kottayam were included in the 
sale deed. This would not in any way invalidate! 
Ex. l. Vide the Full Bench ruling in Anthrayos] 
Kathanar v. lUy, 32 T. L. B. 268. The sale 
deed was for Bs. 1430 and it consisted of five 
recitals. By the last two recitals Bs. 6C0 were 
left with the vendees for being paid to plaintiff 
1 and for which as agreed to by defendants 2 
to 4 , a decree had been passed by the Court 
below. The second recital was a cash payment 
of BS. 30 before the Sub-Registrar. The Sub- 
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Registrar had certi6ei to the passing of oon- 
sideration to this extent. The first recital is a 
sum of Es. 200 saii to have been received by 
Devasia from the defendants on prior occasions. 
A sum of Bs. 700 had been reserved with the 
vendees for being paid to Devasia on his reoeip!; 
when he demanded the same for the purpose of 
discharging bis debts. As regards the prior 
payments there is the evidence of defendant 3 
as D w. 1 besides the recital in the document 
itself. The plaintiff would have no right to the 
plaint schedule properties during the lifetime 
of Devasia so that her right to question the Sile 
deed would not stand on a footing higher than 
that of Devasia himself. If Devasia had filed 
the suit to avoid this document, the burden of 
proving that he did not receive this Bs. SOO 
would have been on him particularly when it 
was seen that the document had been executed 
and handed over to the vendee for presentation 
before the Sub-Registrar. There is no evidence 
on the side of the plaintiff to show that this 
recital could not be true. At any rate there is 
the positive evidence of defendant 3 that money 
bad been paid to Devasia before the sale deed 
was executed. We believe him on this point. 

[7] Then there is cnly the recital relating to 
Rs. 700 reserved for the creditors. The defen. 
dants had produced a receipt Ex. il purporting 
to have been executed by Devasia on 14-5 1112 
acknowledging the receipt of the whole of this 
amount. It is true that in the written statement 
of defendants 2 to 4 they had referred to the 
existence of such a receipt. But as was expected 
of them particularly when one of them was an 
Advocate this receipt had not been produced in 
Court. Subsequently, the plaintiff put in a 
petition requesting the Court to pass an order 
to direct the defendants to produce this. Though 
the written statement had been 61ed on 1 8 1U4, 
this receipt Bx. il saw the 1 ght of day only on 
IG-ia-luO. This long delay in the production 
of the receipt is highly suspicious. Exhibit II 
purports to bo ia the handwriting of Devasia. 
We have no other records in the handwriting 
of Devasia to make a comparison. At any rate 
we 6nd that the alleged signature of Devasia in 
Ex. II do 3 S not at all compare favourably with 
his signatures in the sale deed Ex. I. We do not 
therefore think it proper to act on Ex. II and 
we ignore the Simo. In spite of this there is 
some evidence in the case to show that the 
defendants had discharged the debts of the 
deceased Devasia. It had been admitted by the 
plaintiff that her father had several debts evi¬ 
denced by hypothecation bonds and promissory 
notes. She even mentioned some of them in the 
cross examication though she was not in a 
I>OBition to give details aDout the same. There 


were at any rate promissory note debts to her 
father-in-law. Copies of these notes were pro¬ 
duced as Exs. Ij and in this case. The suit 
filed on the same bad been decreed and defen¬ 
dant 3 swore that in execution of that decree 
the plaint properties were brought to sale and 
he sived them by depositing the decree amount. 
That amount was certainly due as a debt from 
Devasia, Then there were Exs. Ill and IV 
hypothecation debts charged on the plaint pro- 
perties. The defendants are in possession of 
those original documents with the endorsement 
that those debts were discharged. Exhibit Ill (a) 
endorsement shows that the defendants paid 
Rs. 250 to dkeharge Ex. ill debt. Exhibit IV (a) 
is the endorsement acknowledging receipt of 
Bs. 40 in satisfaction of the debt. These ad¬ 
mitted debts themselves would come to about 
Bs. 600 and the vendees were obliged to pay the 
same. Defendant 3 stated that there were other 
debts and he had discharged all of them. It 
could not, therefore, be stated that this was a 
false recital. It would, therefore, be seen that 
the recitals of considerations were all true and 
binding on Devasia. This would indicate the 
bona fide nature of Bx. I sale deed. 

[8] The evidence in the case showed that 
even after Ex. i. Devasia was living in the 
house in plaint item 2 till his death. It was 
argued that in spite of the sale deed possession 
of the properties was retained with Devasia. 
The defendants stated that Devasia was allowed 
to live in the house, that he was, however, not 
enjoying the properties and that there were 
certain catch crops which Devasia was permitted 
to collect. Ths defendants also swore that 
Devasia was really ill only for 2 months before 
hia death and that they were looking after him 
while in this house spending the necefsary 
amounts for his maintenance and treatment. 
Plaintiff 1 as P. W. 4 stated that till Tbulam 
1112 herself and her husband plaintiff 2 were 
living in this house with Devasia, that they 
came to know of this ex. i sale deed then, that 
plaintiff 2 thereafter went to live in his honse, 
that in Dbanu 1112 she was also taken away 
by force while she was returning from the 
Church on a Sunday and that at the time of 
Devasia’s death herself and her husband were 
not present by bis side. Plaintiff 1 had also 
admitted that the feeling between her father 
and father in-law bad became estranged when 
the latter filed the euit and effected an attach¬ 
ment before judgment. It would appear that 
Devasia really got angry then so that be exe¬ 
cuted the sale deed in order to ducharge all 
his debts and to eee that his properties did not 
go to a stranger though that stranger was his 
daughter’s father-in-law. He wanted to mftkd 



t951 


Parameswaban V. State Proseoutob (Koshi J.) Travanoore^Coohlii 45 


some provision for his daughter and so he had 
reserved a good portion of the sale oonsidera. 
tion for the purpose. If the properties were left 
as they were there would be a scramble amoog 
the creditors so that nothing would be left for 
his daughter. With this object in view he might 
h%ve executed the sale deed to defendauts 2 
and 4. Being the paternal uncle of defendants 
1 and 3 he was allowed to reside in the bouse, 
but this does not mem that he was enjoying 
the properties after the sale. We take it that 
Ex, I sale bad oome into operation. The plain, 
tiffs had miserably failed in substantiating any 
of their contentions and we are of the view 
that the lower Court acted rightly in dismissing 
the plaintiff’s suit. 

[9] The parties are close relations. The 
defendant did not act properly in the produc 
tion of Bx. n in Court. We have also serious 
doubt about the genuineness of that receipt The 
proper order relating to costs would be to deny 
tbe same to all the parties throughout. In the 
result we conQrm the decree of the lover Court 
dismissing the plaintiff's suit, but we direct the 
parties to suffer their costs throughout. 

[ 10 ] A copy of this Court decree also will be 
forwarded to the State Authorities for realisa¬ 
tion of the court-fees due from the appellant. 

G.M J. Appeil dhmissed. 


[G. N. 19.] 
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Kosai AND Sankaran JI. 

Parameswaran PilHi Bhaskaran Pillai ajid 
another—Petitioners v. State Prosecutor. 

Cciminal M. P. Nos. 67 and 63 of 1950, D/- 
21-6 1950. 

i* (a) Constitutional Law — Proceedings to test 
Tight to oHice—De facto Judges. 

per Zo5hi/.—Tbe right of a de facto Juige to 
hold bis office is not open to question nor is bis juris¬ 
diction subject to attack in a collateral proceeding. 

, [Para 10] 

To raise the competency of the Chief Justice to hear 
and decide certain appeals when they were taken up 
for heating or in tbe proceeding for leave to appeal to 
the Supreme Court against that judgment, or in the 
appeal before the Supreme Cjurt would amount to 
collateral attack. [Para 14] 

(b) Constitution of India, Art. 132 (1) — High 

Court can refuse leave to appeal if the question is 
devoid of merit. (Per Koshi J.) -Civil P. C. (19081 
Ss. 109 and 110. 16] 

(c) Constitution of India, Art. 132 (1) -Certificate 
of fitness — Appreciation of approver’s evidence 
by High Court-Civil P. C. (1908), Ss. 109and UO. 

Per Koshi J. —The question whether the High Court 
went wrong in placing reliance upon the approver’s 
evidence is hardly a matter that could be made tbe 
subject of an appeal to the Supreme Court. [Para 18] 


« (d) Travancore and Cochin High Court Act 
(V [5] of 1125 (ME)h S. 9 (1)—Person over 60 years 
if disqualified from holding office as Judge — Con¬ 
stitution of India, Arts. 217 (1), 376 (2). 

Pet Sankaran J . —The expression “every permanent 
Judge shall bold office until be attains tbe age of 
sixty years" in ol. (1) of S. 9 cannot bs construed to 
mean that it operates as an absolute bar against a 
Judge being retained in service beyond tbe age of 
sixty years or that a Judge on completing sixty years 
of age beo:)mes disqualified to bold office. [Para 24] 

There is nothing in the High Court Act or in the 
Indian Constitution to indicate that a person who is 
qualified and fit to bold office as a High Court Judge 
would be deemed to be disqualified and unfit for the 
place merely because be has passed the age of sixty 
yean. [Para 25] 

(e) Inierpretition oi Slatutes — Strict construc¬ 
tion—Provisions in a Statute entailing disabilities 
should be strictly construed. [Para 24] 

Anno. C. P. C,, Pre, N. 7, 

* (f) Travancore Cochin Public Service Com¬ 
mission Ordinance (VI [6] of 1124 (ME)) read 
with Travancore Cochin Public Service Commis¬ 
sion (Continuance) Act, 1950),.S. 3 (5) — Employ¬ 
ment under Government—Judgeship ot High Court 
whether such employment—Constitution of India. 
Art. 319. 

Pet Sankaran /.—The bat imposed by S. 3 (5) on 
tbe retiring members of tbe Cemmiesion is against 
further employment under the Government. Holding 

of the office of a Judge of tbe High Court cannot be 

said to be an employment under the Government of 
the United State of Travancore and Cochin. [Para 28] 

N. Padmanabha Panxeker and K. Q, Kunju- 
krishna Pillai — for Petitioners; Advocalc-Oeneral 
T. N. Siibramania Iier~~for the State. 

Koshi J.—These are two applioationa foe 
leave to appeal to the Supreme Court against the 
judgment of this Court in Cci. Apps. nos. 192 
and 193 of 1224. The petitioner in cci. M. p. 67 
was the appellant in Cri. App. no. 192 and the 
petitioner in Cri, M. p. 6S, the appellant in Ori. 
App. no, 193. They were accused i and 2 res¬ 
pectively in Sessions Case No. 20 of 1124 on the 
file of tbe Alleppey Sessions Court. The main 
charge against them was one of murder. The 
case was that on the night of 13-12 1122 they 
strangled one Damodaran to death while asleep 
by tying a rope round his neck and tightening 
the noose by pulling the two ends of the rope in 
opposite directions. His dead body was after¬ 
wards secretly disposed of by depositing the 
same in tbe depths of the Vembaiiad lake, close 
to accuse] 2'8 residence. At the conclusion 
of the trial tbe learned Sessions Judge found 
both the accused guilty of the said offence and 
sentenced each of them to undergo rigorous 
imprisonment for life. According to the law in 
Travancore, a sentence of imprisonment for life 
passed by a Sessions Judge has to be submitted 
for confirmation by the High Court. The refer, 
ence for confirmation and the appeals preferred 
by the accused against their conviction ana 
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sentence oanae up for bearing before a Division 
Bench consisting of the present Chief Justice 
and myself. The case was heard for two days, 
13th and I4tb February and when the hearing 
concluded, His Lordship the Chief Justice deli, 
verad the judgment of the Court extempore 
confirming the conviction and sentence passed 
by the learned Sessions Judge. Ten days later, 
on 24-2-1950, these petitions were filed to obtain 
certificates under Arts. 132 (l) and 134 (1) (o) of 
the Constitution of India to prefer appeals to 
the Supreme Court. The grounds taken in these 
applications for leave are mainly two and they 
are, to state briefly, (l) that the Bench which 
heard and disposed of the appeals was not pro¬ 
perly constituted and was therefore incompe¬ 
tent to hear or decide the case and ( 2 ) that 
on the merits the decision confirming the con¬ 
viction and sentence is wrong and unsustain- 
able in law. Notice was duly given to the 
State on these applications and at the hearing 
before the present Bench the learned Advocate- 
General for the State appeared and opposed 
these applications. The petitioners were re pee- 
sented by Mr. E. G. Kunjukrishna Pillai and 
Mr. N. Padmanabha Panioker. 

[2] The applications before us set out the 
first ground of objection to the validity of the 
judgment of this Court in the following terms : 

‘•Their Lordships who constituted the Bench that 
heard and decided this case have no right or compe¬ 
tency to pronounce a judgment in law. A Judge of the 
High Court whose appointment is in oonttavention of 
the provisions contained in enactments such as, Indian 
OoDititution Act, Travanoore Public Service Commis¬ 
sion'Ordinance and Indian Public Service Commission 
Aot^ is incompetent in law to pronounce judgment in 

thfs case.” 

At the hearing it was urged on behalf of the 
petitioners that the Chief Justice’s appointment 
was made in auch disregard of statutory provi¬ 
sions as to make that appointment ineffectual 
in law and that as a consequence thereof a Bench 
consisting o£ the learned Chief Justice and 
another Judge had no jurisdiction to exercise the 
powers conferred upon a Bench of this Court by 
the Travancore-Cochin High Court Act, 1126. 
The petitioners contended that the Chief Justice’s 
appointment contravened the provisions of sub- 
0 . (5) of S. 3, Travanoore.Ooohin Public Service 
Commission Ordinance, 1121 read with the 
Travancore-Cochin Public Service Commission 
(Continuance) Act, 1950 which makes the Ohair- 
man and other members of the Public Service 
Commission ineligible for further employment 
under the Government of the Travancore-Cochin 
State and the provisions of 3. 9 (l)i High Court 
Act, which according to them, fix an age limit 
of sixty for persons to be chosen for appoint, 
ment as Judges of the High Court.- 


[3] Before he was appointed the Ch'ef Jastioa 
of this Court on 20 th January this year, His 
Lordship was the Chairman of the Tcavanoore- 
Coohin Public Service Commission to which 
place His Highness The Baj Pramukh appointed 
him on 14-7-1949. That office he resigned before 
he was appointed to the Chief Justiceship. Before 
bis appointment as Chairman of the Public 
Service Commission His Lordship the Chief 
Justice had held the office of a Judge of the 
Madras High Court and from that office ha 
retired on his attaining the age of sixty. The 
appointment to the Chairmanship of the Com¬ 
mission was made more than one year after the 
retirement from the Judgeship of the Madrae 
High Court, The contention raised is, these facta 
make His Lordship's appointment as Chief 
Justice contravene Eub-s. (5) of 8.3, Public Service 
Commission Ordinance and 3. 9 (l)i High Court 
Act. According to the petitioners these are 
mandatory provisions and a non-compliance of 
them in making the appointment would render 
the appointment invalid and the appointee’s acta 
in that office void. 

[ 4 ] Another provision of law which has to be 
referred to in this context is Art. 376 (3)i Indian 
Constitution Act, which reads as follows : 

“The Judges of a High Court m any Indian State 
oorreapondlng to any State specified in Part B of the 
First Schedule holding oflSoe immediately before the 
commeooementofthia Constitution ahall. unless they 
haTelecled otherwise, become on such commenoetnent 
?he Judges of the High Court in he State so speoified 
and shall, notwithstanding anything m olauses (1) and 
(2) of Article 217 but subject to the proviso to clause (1) 
of that article, continue to hold office until the expira¬ 
tion of such period as the President may by order 
determine.'* 

In pursuance of the provisions of the above 
clause the Honourable the President passed an 

order on 26-1-1950 itself in these words : 

“In pursuance of the provisions of cl. (2) of Art. c/b 
of the Constitution, I hereby determine that Shri 
0. Kuohi Raman, Chief Justice of the High Court id 
the State of Travancore-Cochin shall, “OtwithitaDamg 

anything contained in els. (1) and (2) of Art. 217 but 
Bubjeob to the proviso to cl. (1) of that Article oontmue 
to hold offi:e until aud including 25'1-1952.’* 


[5] Regarding this order it was oommon 
ground that it was not an o:det of appointnaent 
but an order fixing the term of office as required 
or provided for in ol. (2) of Art. 376. Mr. 
Kunjakriauna Pillay, petitioners* learned counsel 
however contended that the President’s order 
was invalid in as much as the President cannot 
fix any term for a Judge who has patsed the age 
of sixty and that the President’s powers there¬ 
under were limited to fix the period of office of 
those Judges who were below the age of sixty. 
In my view that restricted construction sought 
to be put on the clause is not warranted by 
the words 
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“and Bball, notwithstanding anything in OI 0 . (1) and 

(3) of Art. 217. oontinue to hold o£Qoe until 

the expiration of such period as the President may by 
order determine** 

employed therein. 

[6] The grounds on which the petitioners 
sought to base their argument as to the invali. 
dity of the Chief Justice's appointment and 
the objection to his continuance in the office 
of the Chief Justiceship having been set out, 
I shall now state the grounds on which the 
learned Advocate-General tried to meet them. 
It was first said that under Art. 13 of the Cove- 
nant entered into by the Eulers of Travancore 
and Cochin for the formation of the Travan* 
core-Coohin Statei until a Constitution framed 
or adopted by the Legislature came into opera¬ 
tion. His Highness the Raj Farmukh and the 
Council of Ministers were bound to comply 
with such directions as the Government of India 
might from time to time choose to give and 
that the Chief Justice’s appointment took place 
in complianoe with a direction issued by the 
Government of India under the powers re. 
served by the said Article and that that fact 
would cure all defects or grounds of invalidity, 
if any, the appointment would otherwise have 
been open to. The relevant extract from a 
communication received from the Government 
of India, dated 16 I'1950 was produced in Court 
by the State and that clearly shows that the 
Chief Justice's appointment was made with the 
full consent and approval of the Government of 
India if not, as per their direction. Mr. Kunju- 
krishna Fillai’s reply to this may immediately 
be stated and it was that it did not give the 
Government of India a right to ask His High, 
ness the Raj Framukb or the Council of Minis, 
tecs to do any act in contravention of the 
statutory provisions in force in the State or 
oast a duty on the authorities here to blindly 
carry out the directions whether they be within 
or outside the law. 

[73 The second point raised by the learned 
Advocate-General was that in appointing the 
present Chief Justice to the office which His 
Lordship now holds there was no contravention 
of sub-s. (s) of s. 3, Public Service Commission 
Ordinance or of a. 9, Travancore Cochin High 
Court Act. It was said that sub s. (6) of S. 3 , 
Public Service Commission Ordinance only 
made the Chairman and other members of the 
Public Service Commission ineligible for fur¬ 
ther employment under the Government of 
Travancore-Cochin State and that a Judgeship 
of the Travancore-Cochin High Court was not 
employment under the Government of Tra¬ 
vancore-Cochin State, I may make it clear 
that this contention was raised not with refer. 


enoe to the state of things that have come into 
existence after 26-1-1960. The argument was 
that under S. 9 (i), High Court Act it was the 
Raj Framukh that had to make the appoint¬ 
ment and that the present Chief Justice was 
so appointed. The Advocate General's conten¬ 
tion was that it is only an employment under 
the Government of Travancore-Cochin State 
and not an appointment by the Raj Pramukh 
that is prohibited under the said sub-section. 
The petitioner's reply was that the Raj Pra¬ 
mukh appoints Judges of the High Court as the 
head of the State and such appointment will 
constitute employment under the Government 
of Travancore-Cochin State within the meaning 
of sub a. ( 5 ) of S. 3, Public Service CommiMion 
Ordinance. 

[8] As for the provision in 3. 9 (1), High 
Court Act that every permanent Judge shall 
hold office until he attains the age of sixty 
years, the learned Advocate General’s argu. 
ment was that it did not prevent the appoint¬ 
ing authority to appoint to the office of Judge- 
ship a person above the age of sixty years, 
that a person to be appointed Judge should be 
below sixty years, is not one of the qualifioa- 
tions mentioned in 9 ( 2 ), or as he put it in 
another form, that being above the age of sixty 
years is no disqualification under s. 9 ( 2 ) and 
that the provision in s. 9 ( 1 ) only gave a 
guarantee of service till that age to those ap- 
pointed Judges while under sixty years of age. 
The petitioners sought to controvert this argu¬ 
ment by stating that the provisions in s° 9 
( 1 ) by necessary implication prohibited the 
appointment of a person above the age of sixty 
to the office of a Judge of the High Court. 

[9] The learned Advocate-General further 
contended that the provisions in sub-s. ( 5 ) of 
S. 3, Public Service Commission Ordinance and 
s. 9 ( 1 ), High Court Act were not of a manda- 
tory nature but merely directory and that their 
contravention would not make the appointment 
invalid or the appointee's actions null and void. 

It was also urged that the objection to the con¬ 
stitution of the Bench is an after-thougbt and 
that no objection having been raised when the 
appeals were heard the petitioners should not be 
allowed to raiie it now and that having chosen 
to argue the case and to take a decision on the 
merits they mast be deemed to have waived the 
objection, assuming that it was open to them to 
raise it at all. It was pointed out that even in 
the affidavits they filed in support of the pre¬ 
sent applications the petitioners do not say that 
they were not then aware of the circumstances 
or facta on which this objection is grounded. 
But if the validity of the decision sought to be 
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impugned could not otherwise be supported no 
question of estoppel or waiver miy really arise. 

[10] Whatever that be, in my view to give a 
decision on these petitions it ia unnecessary to 
pronounce upon whether the appointment has 
been in contravention of the law or it can be 
held to be perfectly within its bounds. Aasuming 
that the Chief Jastice'e appointment has not 
been constitutionally correct, in view of events 
that had become accomplished facta when the 
decision in the case was given and in the light 
of the law to be referred to presently I cannot 
persuade myself to hold that this is a fit case for 
the issue of a certificate either under Act. 132 (l) 
or under Art. 134 (l) (o)of the Constitution Act. 
The Court is concerned with the legal conse- 
-quenoes of accomplished facts or events. His 
Lordship the Chief Justice was appointed, the 
Chief Justice of this Honourable Court by His 
Highness the Raj Pramukb, on 20 th January 
this year, and as disclosed by the papers produ- 
ced before us that appointment was made on 
the recommendation or direction, as the case 
may be, of the Government of India. His Lord- 
ship took charge of the office ou 20th January 
itself and since then he has been discharging the 
judicial and administrative duties pertaining to 
"the office of the Chief Justice with public acqui- 
eacence and the unstinted co operation of all 
concerned. Some of the authorities the learned 
Advocate-General cited at the Bar clearly show 
that in such circumstances even on the assump- 
I don I made above the Chief Justice’s right to 
loold office is nob open to question nor is his 
jiuriadiotion subject to attack incases that come 
before him for decision or in a proceeding of the 

kind that is before me now. 

[ 11 ] The decision most apposite here is a 

decision of the Appellate Division of the Ontario 
Supreme Court by a Bench of five repor- 

ted in Re Toronto Rly, Go. v. City of Toronto, 
(1919) 46 (Canadian) D. I/. K. oi7. That was an 
appeal against a decision imposing a penalty on 
the appellants by a Tribunal constituted under 
the Ontario Railway Act and the question arose 
whether regard being had to tbe constitution of 
the Tribunal and the nature of its functions that 
Tribunal was properly appointed. The appel¬ 
lants* contention was that under S. 96, British 
North American Act, the Tribunal ought to have 
been appointed by the Govecnor-Genetal and 
not by the Lieutenant-Governor in Council as 
was actually done. By reason of this alleged 
error it was contended by eouneel for the ap 
rellants that the order of the Tribunal imposing 
penalty had no validity and that its members, 
not having been appointed by the Goyetnor- 
General had no jurisdiction to exercise the 
powers conferred upon it by the Act by which 


it was created. In repelling Ibis argument Mere, 
diih 0. J. remarked that there was insuperable 
difficulty in the way of the appellants' suooeBS 
on this branch of the case and observed as 
follows at p. 551 of the repart; 

"That U is not open to attack, in a collateral prjoee* 
ding, the status of a de facto Judge, hariDg at least a 
colourable title to the office, and that his acts are 
valid, is clear, I think, on principle and authority. . " 

Later it is seen observed that the rule ia foun¬ 
ded on good sense; for that it would be an 
intolerable state of things if all the acts that 
the Tribunal did were to be treated as invalid 
because its members were appointed by the 
Lieutenant-Governor in Council and not by the 
Governor-General. After these prefatory remarks 
the learned Chief Justice referred to a number 
of decisions by different Supreme Courts of the 
States in the United Stales and ooncluled hia 
judgment on this part of the case thus: 


"There are nucietous other cases in the Courts of 
the United States of America to tbe same effect m 
those which I have mentioned. Tbe rule to be deduced 
from the oases in the United States isstated in 23 Oyoj 
621 as follows: ’The right of a de facto Judge to hold 
his office is not open to question, nor are his acts sub¬ 
ject to attack in a collateral proceeding; these being 
matters which can only be inquired into in a proceed¬ 
ing to which be is a party. . . Nor can bis title be 
determined in an action tried before him. nor in 
certiorari prooeeiiogs to review a conviction had before 

him nor on an appeal by a person who has been tried 
and convicted before him;’ and oases are referred to 
whiob support each of the propositions stated. 

I refer also to the same volume, under the beading 
'De facto Judges’, pp. 618, 619, and 620, and also to 
what is said on pp. 612 and 613 under sub-head C of 

ilya Vkot>A\r\n ^ Pm/iAAflinaQ fo 
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Right to Office’," 

Unfortunately the EncyolopgoJia of Law and 
Procedure wherefrom quotation is made in ihe 
above extract or the reports of oa^es referred to 
and followed in the judgment are not available 
here ani I therefore feel obliged to take the 
liberty of quoting the earlier portion of the 
judgment which contains reference to decided 


cases. 

[ 13 ] At p. 652 of the report begins the lear¬ 
ned Chief Justice's reference to the decisions of 
the Supreme Courts of the various States in the 
United States and 1 shall begin the quotation 
from there, 


"In The People v. Bangs {I860), 24, Ill, 184 which 
was the case of an information in the nature of a quo 
warranto to try tbe right of Mark Bangs, who had 
bsen elected to (be office of Judge of tbe twentythird 
Judicial circuit of the State of Illinois, to bold that 
office, it was held by the Supreme Court that tbe Act 
of the State Ueglslature by virtue of which Bangs 
claimed to bold the office was unoonstitutioDal. 

In delivering the judgment of the Court, tbe Chief 
Justice, referring to tbe Act, said (p. 187): 

'It gave Judge Bangs colour of office, no doubt, and 
acting as he did under colour of office, his acts were as 
valid, of course, as if the law had been oonstitutional. 
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In Campbell y. Commonwealth, (1800). 90 Penn. 
Stf 844 the question was raised as to the Taliditj of a 
■oonviotioD for arson made by a Court oonsisting of the 
Fresident Judge of the Courts of Fayette county and 
'two persons who claimed to be Associate Judges but 
ivbose election was alleged to be invalid on the ground 
that the people who elected them had no power to 
«leot Associate Judges in that County, 

It was held by the Supreme Court of the State that 
these two persons were Judges de facto, and as against 
rtll parties but the Commonwealth they were Judges 
jure and, having at least a colourable title to those 
offices, their title to them could not be questioned In 
any other form than by quo warranto at the suit of 
^he Commonwealth. 

In that case the Court followed a decision of the 
Federal District Court of Oregon in In re Ah Lee 
'(1880), 5 Fed Rep. 899, in which it was held (hat ‘a 
person in office by colour of right is an officer de facto 
and his acts as such are valid and binding as to third 
fiersons; and an unoonetitutional act is sufficient to 
■give such colour to an appointment to office there* 
under. 

The question there was as to the constitutionality of 
«n Act of the State Legislature, under the authority of 
which the Judges of the Court, before whom a prisoner 
had been tried, were appointed, and the question arose 
on his application for a writ of habeas corpus. 

In Ceasar Griffin s case (1869), Chase’s Decisions 
(Johnson’s Rep.) 364, the same oonolusion was reached 
hy Chief Justice, Gbase, sitting in the Federal Circuit 
Court for the District of Virginia. 

Burt V Winona and St.Oeter B.Co. (1884) 81 
Minn. 472, is a decision to the same edeoti by the 
Supreme Court of Minnesota. 

The same ruling was made by the Supreme Court of 
Errors of the State of Connecticut in Brown v, O'Con- 
vteff (187o) 36 Conn. 432, and it was held by the Court 
4bat 'to constitute an officer de facto it is not necessary 
that he has colour of appointment from some power 
having actual authority to make the appointment, but 
it is sufficient that be bas had appointment from some 
90 wer having colour of authority to make it. 

The question in that case arose in an action on a 
recognizance entered into by the defendant before the 
person acting as Judge of a Police Court, the validity 
of whose appointment was attacked. 

In stating his opinion, Butler J., said (p. 449): 

‘It is easy to suppose oases where an officer may be 
appointed by a body who suppose they have a right to 
appoint him, when in law they have not, and yet the 
officer will be such de facto and his acts cannot be 
collaterally impeaoh-ad.' 

Thin owe is referred to in Brice on Ultra Vires, 
3rd Edn. p. 614, as authority for the proposition that 
a ‘JudJoial officer appointed by the common council of 
a city in pursuance of an Act of the Legislaturo after¬ 
wards declared unconstitutional is an officer de facto 
and a recognizance entered into before him is valid.” * 

When I am placing so muoti reliance on the de 
cision reported in Toronto By Co. v. CUy of 
Toronto, (1919) 46 (Canadian) D. L. h. 647 , I 
ehould not omit to mention that that case went 
Tip in appeal to the Privy Council and that the 
decision of the Ontario Supreme Court confirm¬ 
ing the penalty imposed on the appellants before 
them was reversed by their Lordships of the 
Judicial Committee, but on grounds absolutely 
unconnected with the point we are concerned 
With here. See Toronto By. Go. v. City of To- 
1951 Tra.-Co./7 & 8 


ronto (1920) 61 (Canadian) D. L R. 69. In view 

of their Lordships decision on other points in 

the case it became unnecessary for them to pro. 

nounce upon this point. Vifcount Cave who 

delivered the judgment of the Board observed 

thus in the penultimate para of the judgment : 

"The fourth point raised on behalf of the appellants 
was that having regard to the powers conferred by 
statute on the Railway and Municipal Board, that body 
must be regarded as a "Superior Court” within the 
meaning of S. 96 of the B. N. A. Act, and accordingly 
that the members of the Board should have been 
appointed by the Governor'General and not (as pro¬ 
vided) by 8. 6 of (be Railway and Municipal Board 
Act of Ontario, R S. 0. j 914, Ch. 186, by the Lieute¬ 
nant-Governor in Council). This question was fully 
considered by the Supreme Court and was decided by 
that Court against the appellants. But in ooosequence 
of the view taken by their Lordships on other points 
in the case it became unnecessary for them to oonsider 
it; and accordingly the point was not argued before the 
Board, and their Lordships express no opinion upon 

ita 

The law on the eubjeot is expounded much in 
the same way as it wag enunciated in Toronto 
By^ Co, V. City of Toronto, (1919) 46 (Canadian) 
D. L. R. 647 in Cooley’s Constitutional Limita¬ 
tions, 8 bh Edn. In the last line of the text at 
p. 1356, vol. II the learned author begins an 
enumeration of the oiroumetances as to how a 
de facto officer’s right may come. It is said: 

"His color of right may oome from an election or ap¬ 
pointment made by some officer or body having 
oolorable but no actual right to make it; or made in 
such disregard of legal requirements as to be ineffec¬ 
tual in law or made to fill the place of an officer 
illegally removed; or made in favour of a patty not 
having the legal qualifications; or it may come from 
public aoqule-cence in the officer holding without 
performing the precedent conditions, or holding over 
under claim of right after his legal right has been 
terminated; or possibly from public acquiescence alone 
when aooompanied by euoh circumstances of official 
reputation as are calculated to induce people, without 
inquiry, to submit to or invoke official action on the 
supposition that the person claiming the office is what 
be asEumes to be.” 

[19] The learned Advocate General placed 
great reliance on the succeeding para in that 
book beginning at p. 1357 and that para reads: 

" . . . . But for the sake of order and re}:ularity and 
to prevent confusion in tbo conduct of public business 
and in security of private rights, the acts of officers 
de facto are not suffered to be questioned because of 
the want of le^al authoriiy except by some direct 
proceeding instituted for the purpose by the State or 
by some one oiaiming tbe office de jure, or except 
when the person himself attempts to build up some 
right, or claim some privilege or emolument, by reason 
of being the officer which be claims to be. In all other 
cases the aots of an officer de facto are as valid and 
effectual, while he is suffered to retain the office, as 
though he were an officer by right, and the same legal 
cousequances will flow from them for the protection 
of the public and ol third parties. This is an important 
principle which finds conoise expression in the legal 
maxim that the acts of officers de facto cannot ba 
questioned collaterally.” 
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[14] At the Bar there wae serioas oontroverey 
whether to raise the competency of the Chief 
Justice to hear and dtoide the appeals when 
they were taken up for hearing or in the present 
proceeding or in the appeal before the Supreme 
Court would amount to collateral attack, bat 
the above quotation and the relevant passages 
extracted from the decision in Toronto By. Co, 
V. City of TorontOt (1919) 46 (Canadian) D. Ii. B. 
647i must dispel all doubts that any such chaU 
lenge would and do constitute a collateral attack 
which the law does not permit. 

[15) Certain observations in the case report, 
ed in Queen.Empress v Ganga Bam. 16 ALL. 
136; ( 894 A. W. N. 39) may perhaps support the 
argument that the judgment would be invalid 
in case the appointment was constitutionally 
improper, but the actual decision was in favour 
ol the validity of the appointment. That deoi. 
sion dees not consider whether a collateral 
attack is permissible in law. The question there 
was whether the appointment of Burkitt J., to 
act as a Judge of the Allahabad High Court had 
not been made in due time, under the High 
Court Aot, 1861 , with the result that there was 
no Court properly constituted to bear and decide 
cases. Tbe same question of the validity of Mr. 
Justice Burkitt 8 appointment was raised before 
the Privy Council in Balwant Singh v. Bani 
Kizhori, 20 ALL 267: (25 I. A. J. 64). Lord Hob- 
house who pronounced tbe judgment of tbe 
Board said that their Lordships cannot discover 
any ground for tbe objection, and that under tbe 
High Court Aot it was left to the discretion of 
the appointing authority within what tinae the 
appointment shall be made and that it was not 
competent to a Court of Law to invent a re. 
striciion not contemplated by tbe Legislature. 
The double the learned Judges of the Allahabad 
High Court raised in Queen- Empress v. Ganga- 
Bam 16 ALL 136 : (1894 A. W. N 39), about 
the validity of tbe anpointment and theobserva 
tions they made regarding the validity of 'he 
judgment and orders pronounced by Burkitt J., 
were made on tbe assumption tbai the appoint¬ 
ment ought to have been made within a reason¬ 
able time after tbe happening of the vacancy, 
Tbe Privy Council decision shows that that 
assumption was unwarranted. 

tl6j On the autboriiies referred to earlier in 
this order I would therefore hold that there is 
no substance in the first ground urged in support 
of these applirations for leave to appeal It was 
urged that this Court in granting leave need not 
proceed to actua-ly decide tbe iesue. No doubt 
that is true, hue there is high authority of ihe 
Privy Council that even when a question of the 
present nature is raised if tbe contention is 
without foundation it would be idle to allow an 


appeal to argue about ii. See Bhagat Singh v. 
Emperor t A. I. B. (18) 1931 P, 0. Ill: (32 Or. 
L. J. 727). There special leave was sought on 
the ground that the constitution of a special 
Tribunal for the trial of the offenders who werfr 
convicted in that case was ultra vires the Gov* 
ernmsnt of India Aot. Lord Dunedin's judg. 
ment in that case opens with the following 
observations: 

‘‘This oaiie does not fall within the striot rule that 
has been again and again laid down that this Board 
does not and will not act as a tribunal of oriminal 
appeal, because here tbe objection, if it were good» 
would go to the root of the jurisdiction. But it is sob' 
jeot to the ordinary oriterion which is applied to all 
petitions for special leave to appeal, to wit, that 1®®^* 
will not be granted where upon the face ol thj 
application it is plain that on the merits it is bound 
to fail.’* 

The authorities cited embolden me to take thoi 
view that the question is devoid of merit and II 
decline to grant leave on this ground. 

[17J From the standpoint of the approach 
that I have made to these petitions it is only 
Art. 376 (2) of the Constitution of India that 
comes up for construction. That occurs ia 
part XXI. Temporary and Transitional ProvU 
visioDB, and on the language of the clause quoted 
elsewhere in this order I am not inclined to 
think that a substantial question of law as to 
the interpretation of the Constitution within 
the meaning of Art 132 (1) ie involved here. 

[j 8J The next question is whether there is 
anything in the merits of the case to warrant a. 
oertihcatiOA that this is a fit case for appeal. 
The gr. unds urged before us in support of that 
ground merely involved the question oi tbo 
appreciation of the approver's evidence and the 
form of the judgment. It was contended that 
this Court had not independently applied ite 
mind to the questions involved in the case. The 
judgment speaks just the other way and the 
argument that the judgment does nob satisfy 
the requirement of law is puerile. As for the 
question whether the Court w^nt wrong in 
placing reliance upon the approver s evidence I 
should say it is hardly a matter that could be 
made the subiect of an appeal to the Supreme 
Court. 

[19) In a recent decision of the Federal Court 
of India, pronounced on 24 1-1960, his Lordship 
Mabajan J. o'served that though tbe Federal 
Ociurt was no longer bound by Privy Council 
practice and preceients tbe Court saw no reason 
to depart from the principles which have been 
laid down by the Privy Council defining the 
limiis within wniob interference with the course 
of criminal justice dispensed in the subordinate- 
('ourts is warranted See Kavildeo Singh V. 
The King, a. I a. (37) 1950 P. 0. 80: (61 Or, 
L. J. 1057). His Lordship then proceeded toicf^^^ 
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to a numbec of Privy Oounoll deoisiona bear¬ 
ing on the subjeot and quotes from some of 
them. From the decisions in Dal Singh v* 
Emperor, 44 oal. 876: A. I. R. (4) 1917 P. 0. 35: 
18 Cr. L. J. 471 the following quotation is made: 

**AoQordiDg to the praotice of the Judicial Oommittee 
in dealing with an appeal in a oriminal oase, the gene¬ 
ral pcinolple ia esiabliebed that the Sovereign in 
GouDoil does not act in the exeroise of the prerogative 
right to review the course of justioe in orimioal oases 
in the free fazhion of a fully constituted Court of 
Criminal Appeal. The exeroise of the prerogative takes 
place only where it i$ shown that injustice of a 
serious and ^bstantial character has occurred. A 
mere mistake on the part of the Courts below, as for 
example, In the admission of improper evidenoe, will 
not suffice if it has not led to injustice of a grave 
oharaoter. Nor do the ludioial Oommittee advise 
Interferenoa merely because they themselves would 
have taken a dlSereot view of evidenoe admitted. Such 
questions are, as a general rule, treated as being for the 
final decision of the Courts below.'* 

Referring to Otto Qeorge Gfeller v. The King, 

A. I. R. (30) 1943 P. 0. 211 : 46 Or, L. J. 341 it is 
observed : 

*‘Sir Qeorge Rankin pointed out that for them to 
interfere with a criminal sentence there must be some¬ 
thing so irregular or so outrageous as to shook the 
very basis of justioe and that misdirection as such, even 
irregularity as such, will not suffice and that there 
must be something which in the particular oase deprives 
the accused of the substance of fair trial and the pro¬ 
tection of the law.” 

[ 20 ] Ibrahim v. The King, (1914) A. o. 599 : 

A. I. R. (1) 1914 P. 0. 165 16 Or, L. J. 826 is one 
of the cases referred to in Kapildeo Singh v. 
The King, A. I. R. (37) 1950 P. 0. 80 : (51 Or. 
L. J. 1057) and there Lord t^umuer defined the 
practice as to the grant of leave to appeal in the 
following words : 

"Their Lordships' praotice has been repeatedly 
defined. Le^vo to appeal is not granted except where 
soma olear deparlnre from the requirements of Justioe 
exists, Riel v. Reg {18A5) 10 A.O. 675 : (55 L. J. P. C. 
28), nor unless by a disregard of the forms of legal 
process, or by some violation of the principles of natural 
justioe or otherwise substantial and grave injustice has 
been done. Dillet’s case, (1887) 12 A.O. 459; (36 W. R. 
81). It la true that these are oases of applications for 
special leave to appeal, but the Board has repeatedly 
treated applications (or leave to appeal and the hearing 
of oriminal appeals as being upon the same footing 
Rtel V. Reg, (1885) 10 A. 0. 675 : (55 L. J. P. C. 28). 
The Board cannot give leave to appeal where the 
grounds buggeated could not-sustain the appeal itself 
and conversely would have sufficed for the grant of 
permisaion to bring It.” 

The sole question is whether any ground men¬ 
tioned in these cases as would constitute a pro¬ 
per ground for granting leave to appeal has been 
made out. I should think one such ground baa 
not even been stated at the Bar in support of 
these applioations. The oase depended mainly 
on the approver’s testimony and circumstantial 
evidenoe. The appeal was argued elaborately 
for two days and the Bench found that there 


was material corroboration to the evidence of 
the approver from circumstances and from the 
direct testimony of P. Ws. 6, 9 and lo. P. Ws. 5 
and 9 are the sisters of accused 2 and p. w. lo 
their brother. The approver is their maternal 
uncle. 

[ 21 ] Damodaran was last seen alive getting 
into the bouse of accused 2 late on the night of 
18-12-1123. There is not only the evidenoe of the 
approver but also of the witnesses referred to 
above that both accused i and 2 were there 
during that .night. Other adult persons in the 
house that night were only the approver and the 
aged and infirm parents of accused 2 . Damo- 
daran's dead body was recovered two days later 
from the bottom of the Vemhanad Jake not far 
away from the house of accused 2. The medical 
evidence fully supported the approver’s story 
that death was caused by strangulation. When 
the body was taken out from the backwaters a 
rope was seen tied round its waist and there was 
a heavy stone attached to it. During the early 
hours of the morning of the 19th p. ws. 6, 9 and 
10 awoke from their sleep by the noise and dis¬ 
turbance coming from the room where accused 1 
and 2 were sleeping. Soon they saw the body of 
a person being brought out from the room and 
carried to the backwater side and then taken in 
a canoe out into the backwaters by the two 
accused persona and the approver. Soon after 
they returned without the body. There was no 
explanation from the side of the defence as to 
what happened to Damodaran after he arrived 
at the house. No doubt the defence did not 
admit the fact he came there that night, but 
that fact has been Independently proved. In the 
trial Court’s judgment was given a catalogue of 
the material points on which the approver’s 
evidenoe stood corroborated by direct or oircum. 
stantial evidence. In my view, no conclusion 
other than that on which the trial Court arrived 
and with which the Bench that beard the appeals 
agreed could have been come to in the case. 
This ground must also therefore fail. 

[ 22 ] The two applications, Ori. M. p. nos, 67 
and 68 will therefore stand dismissed. 

[23] Sankaran J—I agree with the order 
proposed by my learned brother and also with 
the grounds stated by him in support of his 
conclusion. At the same time, I thick it is 
desirable and proper that the specific points 
raised by the petitioners are examined on their 
merits also. The legality of the appointment of 
His Lordship Sri C. Kunhi Raman C. J. ig 
challenged by the petitioners mainly on two 
grounds. The grounds of disabilitiesor disquali¬ 
fications urged against him are ( 1 ) that prior 

to the date of big appointment as Chief Justice, 
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be had oompleted 60 years of age and (2) that 
he had held office as the Chairman of the Pab« 
lie Service Commission in the United State of 
Travancore and Cochin. It has to be examined 
whether these are real disabilities or disquali- 
ficationB which would invalidate his appoint* 
ment as Chief Justice of this Court. 

[241 The United State of Travancore and 
Cochin was formed on 1-7-1949 as per the Cove¬ 
nant entered into by the Bulera of Travancore 
and Cochin with the concurrence and guarau- 
tee of the Government of India, As per Art. 10 
of the Covenant, a Legislative Assembly was 
constituted for the United State. Article 11 of 
the Covenant provided that 

"Until a oonstitution framed or adopted b; the 
Legislature oomes into operation, His Highness the 
Baj Pramukh shall have power to make and promul¬ 
gate Ordinances for the peace and good government 
of the United State.*’ 

Such Ordinances were to be in force for a 
period of six naonths. By promulgating Ordi¬ 
nance NO. II [2l of 1124, the High Court for 
the United State was established, This Ordinance 
was replaced by the Unitei State of Travancore 
and Cochin High Court Act, li25 (v [6] of 1125), 
passed by the Legislature. This Act came into 
force on 28-12 1949. On 16-7-1949 His High¬ 
ness the Raj Pramukh promulgated Ordinance 
VI [6] of 1124 for the establishment of a Public 
Service Commission for the United State. This 
Ordinance was in force till 16-1-1960. A Public 
Service Commission was accordingly appointed 
with fcri C. Kunhi Raman as its Chairman. 
For the continuance of the Public Service Com¬ 
mission from 16-1-1949 UptO 26-1-1950, AOt I [l] 
of 1950 was passed by the Legislature. On 
20 - 1 - 1960 , Sri C. Kunhi Baman resigned the 
Chairmanship of the Public Service Oommia- 
Bion. On the eame day, his resignation was 
accepted, and he was appointed as Chief Justice 
of the this Court, by HU Highuess the Raj 
Pramukh. On the date of such appointment, 
he was above 60 years of age. Clause (l) of 
B. 9» High Court Act, is relied on by the peti¬ 
tioners in support of their contention that no 
person above the age of 60 can be appointed as 
a Judge of the High Court The clause runs 

as follows: 

“Eveiy Judge of the High Comt shall be appointed 
by the Raj Pramukh by a warrant under his hand and 
seal and every permanent Judge shall hold office 
until he attains the age of 60.” 

This clause has no doubt fixed the normal 
retiring age of a Judge of the High Court at 60. 
lA similar age limit is fixed by ol. (U of art. 
217 of the Indian Constitution also. But the 
expression “every permanent Judge shall hold 
office until he attains the age of sixty years” 
in cl. (i) of 8. 9 cannot be construed to mean 


that it operates as an absolute bar against a 
Judge being retained in service beyond the 
age of sixty years or that a Judge on oomplet- 
ing sixty years of age becomes di^iqualified to 
hold office. To sustain any such oonstruotion, 
the clause must be enlarged by the addition ol 
some such expression like “and shall not bold 
office after the age of sixty years”. The langu¬ 
age used in the clause iu question is clear and 
there is nothing ambiguous about it, and hence 
there is no justification in attempting to en¬ 
large the plain meaning of the clause by 
resorting to an unwarranted interpretation. It 
is one of the fundamental canons of interpreta¬ 
tion that provisions in a Statute entailing 
disabilities should be strictly construed. The 
provision under consideration only goes to the 
extent of stating that a Judge shall hold office 
until be is sixty. To read into the clause, by 
way of implication, a prohibition beyond that 
age, wo'uld not be construing the provision, but 
would be altering it and enUrging still further 
the provision which the Legislature has thought 
fit to make. Such a construction is not permis- 
Bible. The provision as it stands, appears to have 
been enacted to ensure security of tenure of 
office of the Judges of the High Court up to the 
prescribed age limit. During that period, they 
cannot be removed at the mere will of the 
authority concerned, but only on grounds of mis¬ 
behaviour or of the infirmity of mind or body. 
Proviso (b) to ol. (i) of S. 9, High Court Act, is 
to this effect. Article 217 of the Indian Consti¬ 
tution also contains such a provision and the 
procedure to be followed has also been pres¬ 
cribed therein. But when the prescribed age 
limit is reached, a Judge can be retired without 
adopting such a procedure and without assign¬ 
ing any reason. Beyond this, the age limit as 
fixed in the Statute appears to have no parti¬ 
cular eignificance. 

[26] There is nothing in the High Coact Act 
or in the Indian Constitution to indicate that a 
person who is qualified and fit to bold office as 
a High Court Judge would be deemed to be dis¬ 
qualified and unfit for the place merely because 
he has passed the age of sixty >ear8 In fact no 
such age limit finds a place among the quali- 
cations prescribed for a High Gourc Judge, in 
cl. ( 2 ) of s 9, High Court Act, and in ol. (2) of 
Art. 217 of the Indian Constitution. There is 
also no provision expressly prohibiting the ap¬ 
pointment, by the competent authority, of a 
person who is duly qualified and fit and who is 
above sixty years of age. as a High Court Judge* 
Oa the other hand Art 224 of the Indian Oon- 
Btitution provides for entertainin^he services 
of retired High Court Judges oo the High Coact 
Bench under certain ciroumetanoes. 
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[S6] So far as Hia Lordship, Sn 0. Eunbi 
Baman 0. J. is ooDGerned, the petitioners have 
DO oontention that be does not possess the quali- 
fioations prescribed by ol. (2) of 3. 9 High Court 
Aot, or that his appointment as Chief Justice 
was not made by the competent authority en. 
titled to make the appointment. The Act does 
not prohibit the appointing authority from ap¬ 
pointing a duly qualified person above the age 
of sixty years as a Judge of this Court, nor is 
there anything in the Act disentitling such a 
person on being duly appointed as a Judge, from 
{auctioning as such. Thus, it is clear that there 
is no substance in the petitioner’s contentions 
that the Chief Justice’s appointment contra, 
vened and offended the provisions of the High 
Court Act and that tbe appointment is invalid 
for that reason. He was bolding office as Chief 
Justice when the Indian Constitution came into 
force on 26.1.1950. On the same day, the Fresi. 
dent of tbe Indiin Bepublio issued an order as 
contemplated by ol. ( 2 ) of Art. 376 of the Con- 
stitutioD, direwing that Sri C. Kunhi Baman 
0. J. shall continue to bold office until and in¬ 
cluding 26-1-1962. No doubt it is not an order 
of appointment but is only an order fixing the 
period of service of the present Chief Justice, 
All tbe same, it is clear that the order has the 
effeck of ratifying the initial appointment made 
by Hia Highness tbe Baj Pramukh and of 
accepting the appointment as a proper and 
valid one. Article 376 of the Constitution con. 
tains a temporary and transitional provision. It 
empowered tbe President to fix the period of 
service of those Judges of the High Courts in the 
States specified in PartB of Sch. i of the Con¬ 
stitution. who were holding office at the com* 
mencement of the Oonstitutioo, The President 
could fix such period notwittisbanding anything 
contained in cIs. (l) aod (2i of Art. 917, bdt 
Bubjeot to the proviso to cl. (i). This means 
that in exercising the power under Cl. (a) of 
Art. 376, the President could act as if els. (l) and 
(2) of Art. 317 did not exist. It is in cl. (l) that 
the age limit of 60 years is fixed. Strictly and 
Uterally construing cl. (2) of Art. 976, it is clear 
that the President could ignore cl. (i)of Art. 217 
and fix the retiring date of the Judges specified 
in ol. (3) of Art- 376, no matter wncthec that 
date is eitoer above or below the age of lixty of 
the Judges concerned. It is not for the Court to 
examine tbe propriety or the policy underlying 
such a provision. It has to be remembered that 
it is only a temporary and transitional provision. 
Exigencies of service might probably have in¬ 
duced the Legislature to make such a provision 
in the Consutution. Whatever that be, the pro. 
vision is there and the President in the exercise 
of the power conferred by that provision has 


directed Sri G. Eunbi Baman 0. J. to continue 
to hold office until and including 26-1-1962. There 
is nothing to doubt tbe validity of that order. 

[27] The second ground urged by the peti¬ 
tioners may now be considered. Clause (6) of 
S. 3, United State of Travanoore and Cochin 
Public Servics Commission Ordinance (vi [6] 
of 1124) is relied on by the petitioners in snpport 
of their contention that by reason of having 
been the Chairman of the Public Service Com¬ 
mission in tbe State. Sir 0. Kunhi Baman had 
become ineligible for being appointed as Chief 
Justice of this Court. Clause ( 5 } is as follows: 

"On ceasing to bold office, tbe Chairman and other 
members of tbe Public Service Commiesion eball be 
ineligible for further employment under tbe Govern¬ 
ment of the United State of Travanoore and Goobin.” 

Tbe bar imposed by the clause is against further 
employment under the Government. The ques- 
tiOQ is whether a Judgeship ot the High Court 
can be deemtd to be an employment under Gov¬ 
ernment. This question naturally and necessari¬ 
ly raises tbe further question regarding tbe 
constitutional position of tbe Judges of the High 
Court. Professor W. a. Holdswortfa, an eminent 
jurist, has contributed an art ole on this subject 
and it is published at pp. 26 to 84 of tbe Law 
Quarterly Review, vol. XLVui (1932j. The fol¬ 
lowing observations made by him while disoue- 
sing tbe scope and limitation of the expressions 
'Persons in His Majesty’s service, and ‘Officers 
.in the service of Hia Majesty’, are helpful in 
understanding the constitutional position of th^ 
Judges of the High Courts in India. 

“The expression'Pereong in Hia Majesty’s service’ 
includes onlv those pfraong who are empowered to 
act as His Mijesly’a agents or servants, and who ate 
by virtue of this relation of service, bound to obey the 
orders of Hia Majesty as to tbe mode in which they 
carry out their duties. But tbe Crown's powers to acC 
through orders given to its servants, though wide, are 
not unlimited. Its powers are limited by tbe boundaries 
set by the law to its prerogative. It is only within the 
sphere of the prerogative that tbe Crown can act by 
orders given to its servants. Therefore it would seem 
that tbe expression ‘'persons in His Majeity’s service” 
must be confined to those servants of the Crown who 
a»e appointed by tbo Crown to act as its agents or 
servants irt the exercise of its prerogative powers .... 
The test whether or not a person is a person in His 
Majesty’s service in tbo strict sense, or in a loose or 
general seoee, does not depend upon tbe question 
whether or not the person is paid by the Crown. Nor 
docs it depend upon the question whether the person 
Is appointed and can be dismissed bv the Crown. The 
Justices of tbe Peace are appointed and can be dig- 
mi-^sed by the Crown, but that does not make them 
persons in tbe service of tho Crown, because they are 
not persons who act as the agents of the Crown in the 
exercise of its prerogative. Now, if this test be applied 
to the Judges of the Supreme Court of Judicaiure, it 
is quite obvious that they are not persona in His 
Majesty’s service nor are their offices in the service of 
His Majesty-It is only tbe officials of the execu¬ 

tive Government, who can properly be said to be 
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persons in HU Majesty's eeivioe, or to hold ofdoes in 
the service of His Majesty." 

It is abundantly clear from these observations 

that the judicial tenure is essentially different 

from employments under the executive govern* 

ment. This aspect has been elaborately dealt 

with by William A. Robson, another eminent 

jurist, in his book “Justice and Administrative 

Law*’ {2nd Ed.) The following passage found at 

p, 42 of that book, is very instructive: 

"The Judiciary is. in efieot, part of the public service 
of the Grown. But a Judge is not ‘employed’ in the 
sense that a oivii servant is employed. He fills a 
public office, which is by no means the same thing: 
and part of his iudependenoe oonsista in the fact that 
DO one can give him orders as to the manner in 
which he is to perform his work 'Like the more for* 
tunate praotitlooers in some professions, he owns no 
man master’. The only subordination which be knows in 
his o^cial capacity is that which he owes to the existing 
body of legal doctrine emfnolated by his brethren, past 
and present, on the Bench, and the Legislative enact¬ 
ments of the King in Parliament. The Administrator 
of Public Services, on the other hand, Is an employed 
person par oxcelleuce." 

[ 28 l The independent status of the Judges, so 
much emphasised m the above quotations, has 
been fully recognised by the Indian Constitution. 
The Judge’s tenure of office is made secure. He 
can be removed from office only by an order of 
the President passed after an address by each 
House of Parliament, supported by a majority 
of not less than two thirds of the members pre< 
sent and voting, for such removal on the ground 
of proved misbehaviour or incapacity. His salary 
is made a charge on the Consolidated Fund of 
the {State, Almost similar provisions are con. 
tained m the United State of Travanoore and 
Cochin High Court Act also. Thus, under the 
Act the independent atataa of the Judges of the 
High Court had been recognised even before the 
commencement of the Indian Constitution, The 
High Court itself was established by His High- 
ness the Baj Pramukh promulgating an Ordin- 
ance as contemplated by the Covenant to which 
the Rulers of Travanoore and Cochin and the 
Government of India are parties, and by which 
the United State was framed. Article 12 of the 
Covenant provided that in the event of a diffi¬ 
cult situation arising at any time before a 
constitution is framed or adopted by the Legis¬ 
lature, the Raj Pramukh may with the prior 
coDCurrence of the Government of India, by 
Proclamation, assume to himself, all or any of 
the powers vested in or exercisable by any 
authority or body within the United State. The 
proviso to that Article is to the following effect 

‘‘Provided that nothing in this Articlea shall autho- 
riee ihe Raj Pramukh to assume to himself any of the 
powers vested in or exercisable by a High Court or to 
suspend either in whole or in part the operation of 
any law relating to a High Court," 

It has to be remembered that the Government 


of India had concurred in this Covenant and 
had guaranteed all its provisions. Thus it is 
seen that even at the time of the formation of 
the United State, the independent status of the 
High Court was recognised. Viewed in all these 
aspects, it is clear that the holding of the office 
of a Judge of the High Oourit cannot be said to 
be an employment under the Government of 
the United State of Travanoore and Cochin. It 
follows, therefore, that the ban imposed by 
ol. (6) of B. 3, Public Service Commission Ordin¬ 
ance did not stand in the way of Sri C. Kunhi 
Raman being appointed as the Chief Justice of 
this Court on 20-1-1950 and that such appoint¬ 
ment has not contravened the provision. The 
appointment cannot be deemed to be invalid 
for that reason either. Thus the second ground 
urged by the petitioners also fails. 

[29] The appointment of Sri 0. Kunhi 
Raman as the Chief Justice of this Court is seen 
to have been made with the approval and as 
par the direction of the Government of India. 
A communication to that effect,^ated 16'1.1950, 
was sent from the Government of India to the 
Government, of the United State. In view of 
Art. 13 of the Covenant, the State Government 
was bound to carry out that direction. The 
Article is as follows: 

“Until a oonstitntion framed or adopted by the 
Legislature comes into operation, the Baj Pramnkh 
and the Council of Ministers sball. in the exercise of 
thele functions, comply with such directions, if any, 
as may from time to time be given by the Government 
of India.” 

It was only 19-1-1950 that the State Assembly 
passed a resolution adopting the Indian Consti¬ 
tution as the Constitution for the State also. 
To the same effect a Proclamation was issued 
by the Raj Pramukh on 26-1-1960. Until that 
date Art. 13 of the ■ Covenant was in full 
force. The direction issued by the Government 
of India on 16-1-1960 regarding the appointment 
of Sri C. Kunhi Raman as the Chief Justice of 
the Court, was perfectly within the limits of 
the power reserved with them as pec this Article, 
and euoh direction did not offend the provisions 
of any law in force in the Slate. The appointment 
having been duly made under such circumstan¬ 
ces, its validity cannot now be called in 
question. 

[30] The grounds urged by the petitioners 
are devoid of any force or substance and it can¬ 
not be said that thie is a fit case for appeal to 
the Supreme Court. The applications are there¬ 
fore dismissed. 

V.B.B. Applications dismissed* 
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Neelakanta Tyer Subramania Iyer and 
•others -— ApppUanta v. Official Receivert 
•Quilon and otkers — Rpspon'ients. 

Appeal Suit Nog. 28^ and 511 o( 1120, D/.3-10-1950. 

(a) Provincial Insolvency Act (1920), Ss. 28 (7), 
30 and 54— Order of adjudication — Transfer held 
to be act of insolvency — Finding, if can be chal¬ 
lenged in annulment proceedings* 

An Older of adjadteation is not conolasive as to the 
legal character of a transfer which it has held to be an 
aot of ioeoWenoy The transferee who was not a party 
to the adjudioation prooeedinga can, therefore, cbal- 
lenge that finding in the aanalment proceedings. 

[Para 18] 

Anno. Fro. Ins. Act, S. 28, N. 27; S. 30 N. 1; S. 54, 

N. 1. 


(b) Provincial Insolvency Act (1920), S, 53 —. 
Clood faith — Transferee’s good faith alone if sufli'* 
dent. 

The expression “in good faith'* does not contem¬ 
plate that both parties to the transaction should act in 
good faith- Good faith on the part of the transferee is 
alone required- [Paras 15, 20] 

Anno. Pro. Ins. Act, S. 53, N. 2.^ 

(c) Travancore General Clauses Act (11 [2] of 
1072), S- 2 (6)_Good faith—Definition explained. 

Good faith in act or belief requires due care and 
attention to the matter !o band. The absence of good 
faith means simply carelessness or negligence. Whether 
a particular tran-*fer is one made in good faith must 
depend upon its own oircametanoes, and always in such 
oases the question is one of faot. [Para 21] 

(d) Provincial Insolvency Act (1920), S. 53— 
Burden of proof. 

The burden to make out ctraumstanoes which invali¬ 
date a transfer made by an insolvent on the eve of bis 
insolvency is on the official receiver or other persons 
seeking to avoid it and not on the alienee. [Para 23] 

Anno. Pro. Ins. Act, S. 53. N. 24. 


(e) Evidence Act (1872), Ss. 101 to 103 Ques¬ 
tion of onus after evidence is let in. 

When all Jthe circumstanoes of the case have been 
ascertained so far as the parties have thought fit to 
asosrtain them, the questinn ae to the onus of proof is 
really immaterial and the decision must be made on 
the whole of the ciroumstances appearing on (be evi¬ 
dence. [Para 23] 

Anno. Evi. Aot, S?. 101 to 103, N. 9. 

(I) Provincial Insolvency Act (1920). S. 53 —Good 
lalth—Mortgagee advancing Rs. 75.000 on mort¬ 
gage—Mortgagor in embarrassed circumstances al 
time of m»rtgage—No proper enquiry regarding 
general financial condition of mortgagor made by 
mortgagee though there were materials to pm 
■mortgagee on enquiry—Mortgage held was nol 
one made in good faith. [Para 251 

Anno. Pro. los. Aot, 8. 53, N. 2. 

(g) Provincial Insolvency Act (1920), S. 53— 
Transfer annulled—Rights of transferee. 

Cash items of considaratioo in transfers set aside bj 
the Insolvency Court advanced at the time of the fxe 
oution of a fraudulent transfer cannot be allowed to bi 
proved as a debt as the same is advanced for the par 
pose of carrying out the fraud. But when a transfer ii 
annulled, the alienee msy prove just antecedent debts 
■wbtob existed before the fraudulent transfer bat were 


included in the consideration therefor. Whether the 
alienee could rank as a eeoured creditor would depend 
npOD whether the antecedent debt was itself secured or 
not. [Para 26] 

Anno. Pro. Ins. Aot, S. 63, N 19. 

(h) Provincial Insolvency Act (1920), S. 54 — 
Fraudulent preference -Dominant motive to prefer. 

In order that a transfer may be avoided as a fraudu* 
lent preference the law requires that the dominant 
motive with whtoh the transfer is effected was to 
prefer the creditor in whose favour the transfer is made. 

[Para 83] 

Anno. Pro. Ins. Aot, S. 64, N. 8. 

(1) Provincial Insolvency Act (1920), S. 54 — 
Transfers pursuant to prior agreement—Validity* 

Transfers pursuant to prior agreements are held 
val'd where the agreements are made contemporane- 
onsly with the advance of the loan or with the debtor 
inourriog’obligatioD in anv other manner and not where 
the debtor transfers the whole or a substantial portion 
of bis properties to a creditor for the purpose of seour- 
log payment of a past debt which aot Itself might or 
would oo'^stitute an aot of insoivenoy. Further, it is 
only transfers given in performance of a prior valid 
agreement that would take the transfer beyond the 
pnrview or the mischief of the Insolveocy law. 

[Paras 34 and 37] 

Anno. Pro. Ins. Act, S. 64, N« 7, 

(I) Provincial Insolvency Act (1920), S. 53 — 
Fraudulent transfer—Threat of legal proceeding. 

A threat of legal proceediog to a person in hopelessly 
involved condition is no genuine pressure at all, so as 
to make a transfer, which otherwise appears fraudulent, 
a bona fide transfer. [Para 43] 

Anno. Pro. Ids. Act, S. 53, N. 2. 

(k) Provincial Insolvency Act (1920), S, 53 — 
Procedure. 

In an enquiry held with respect to an Official Becei- 
ver's application to annul transfers made by insolvent 
the Receiver and the parties are expected to dieolose 
their respective cases in (heir pleadings and he Court 
should bold the trial in the same manner as regular 
original suit is tried. [Para 47] 

Anno. Pro. Ins. Act. S. 63, N. 25. 

(l) Provincial Insolvency Act (1920), Ss. 53 and 
54— Procedure — Joint application in respect of 
more than one transfer. 

Except when the alienations are the out-come of a 
soheme of fraud and conspiracy between the insolvent 
on the one hand and the alienees on the other a joint 
applioatlon or joint trial is not the proper procedure to 
be adopted. [Para 48] 

Anno. Pro. los. Act, S. 53, N. 25; S 54, N. 10. 

N. Varadaraja Iyengar—for Appellants (in No. 
28S) and for respondent 2 f in No. 511) ; E. J. 
Philippose and M. Abraham — /or Appellants 2 
to 17 (xn No. 511) ; K. Parameswaran Pillai — 
for Respondent 1 (in Nos. 288 and 511). 

Koshi J.—These two appeals arise from an 
order passed by the District Judge, Quilon, in 
tbe^dXPreisa of the insolvency jurisdiction of the 
Court annulling certain transfers In i. p. NO. 8 
of llCO the legal heirs of one 0. K Koyakunju 
jwere adjudicated insolvents by the Quilon Dis¬ 
trict Court on 131-1103. The order was passed 
at the instance of the creditors and though i. p. 

3 was presented by a single creditor with it was 
afterwards consolidated as many as ten other 
petitions filed by different creditors. I. P, No. 8 
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was the earliest petition and it was filed on 4-2- 

1100. 

[2] Koyakunjn died on 2-6-1096. He appears 
to have been an affluent merobant at Qailon 
conducting trade in piece goods, yarn, provisions 
etc. After bis death, bis eldest son carried on 
the business on bis o^vn behalf and 6n behalf of 
the other heirs. He held a power of.attorney 
from them. Koyakunju had left behind two sons, 
two daughters and a wife. They were counter- 
petitiO' era l to 5 in i. p. 3. After the death of the 
father, new concerns such as a tile factory, an oil 
mill etc., were started Apparently things did not 
go well with these new ventures or with the old 
ones and within two or three years of Koyakun. 
ju's death his legal heirs found themeelves in 
rather embarrassed circumstances. On 3 - 1-1100 
they execured a usufructuary mortgage deed 
for R9, 7fi,000 in favour of the appellant in A. S. 
288 charging the bulk of their immoveable pro¬ 
perties and under a lease deed of even date the 
mortgaged properties^were taken back on lease 
by them. The entire mortgage money is alleged 
to have been received in cash. These two docu¬ 
ments were soon followed on is-l-lioo by a 
hypothecation bond for Rs. 78859-16-0 in favour 
of the appellants in a. S. 6ll charging the equity 
of redemption over the properties comprised in 
them and also other items. The whole of the 
consideration money under this bond went in 
liquidation of the debt which the hypothecators 
owed to the bypotbecatees. The order appealed 
from is one passed by the Court on an applica¬ 
tion made by the Official Receiver to annul 
these documents, the first two under 8. 35, 
Travancore Insolvency Act, Vlll fs] of 1090 
{8. 86 , Provincial Insolvency Act 1907, oorres* 
ponding to 8. 63, Provincial Insolvency Act 
1920), as fraudulent transfers and the last one 
as a fraudulent preference under S. 36 of thesaid 
Act (9. 37, Provincial Insolvency Act 1907 cor¬ 
responding to 8. 64, Provincial Insolvency Act 
1920). The Official Receiver filed his application 
on 15-8-1103, but it was not until 3 3-1120 that 
the petition was disposed of. 

[9] The usufructuary mortgage and the lease¬ 
back are marked as Ezs- I and II in this pro¬ 
ceeding and the hypothecation bond as Ex. LXXV. 
The learned Judge in the Court below found 
that Ex. I is unsupported by consideration 
except to the extent of bb. 20 ,ooo and tbat^^ is 
not a bma fids transfer. With rfspeofc to Ex. 
LXYV the finding is that it was executed by the 
insolvents under pressure and in pursuance of a 
prior agreement in Yriechigom 1099. Notwithr 
standing this finding Ex LXXV was also annull¬ 
ed by the Court. This is how that happened, 

[ 4 ] These transfers were also mentioned as 
acta of insolvency in the various petitions filed 


by the Creditors to declare the legal heirs of 
Koyakunju insolvents and the Court founded its 
order of adjudication on them as well. Exhibit 0^ 
is the order of adjudication. In that order the 
Court stated ; 

**Ezbibit C (Ez. I in this proceeding) clearly evl* 
denoes a transfer of the properties of the oounter-pett" 
tioners with inteot to defeat or delay their oreditOEB» 
As such it is clearly an act of insolvency 

Regarding Ex. LXXV (ex. D in that pro. 
oeeding) the Court held: "Exhibit D clearly 
evidences a fraudulent preference. As such it is 
yet another act of insolvency." Both transfers 
were therefore held to constitute acta of insol¬ 
vency. Other acts of insolvency were also, as 
indicated earlier, alleged and they were also 
found proved by the Court. In the Court below 
at the final hearing of tbe petition giving rise to 
these appeals the Official Receiver raised a pre¬ 
liminary objection that, as tbe order of adjudi¬ 
cation bad held that the impugned transfers 
constituted acts of insolvency that finding was 
conclusive as to tbe character of such tranefers 
in all tbeir legal consequences and that the 
transferees though not parties to that proceeding 
cannot challenge that finding in this proceeding 
and that their remedy was to appeal as persons 
aggrieved againet tbe order of adjudication which 
so long as it stands must be taken to have de¬ 
termined their rights. This argument was raised 
on tbe strength of the Privy Council decision, 
reported in Md, Siddique v. Official Assignee, 
Calcutta, A. I. R. (30) 1943 P. 0, 130 : (l. L. R. 
(1943) sar. F. C. 135) and it found favour with 
the learned Judge with the result Exs. 1 and li 
as well as ex. lxxv were declared invalid and 
accordingly annulled. The concluding portion 
of tbe learned Judge’s order is in these terms: 

"The petition by the Receiver has to be allowed In 
respect of Ezs. I and II both in view of tbe inoompeteD- 
cy of the transferees to challenge the findings in tbe 
adjadicatioD order and in view of tbe finding that they 
are friudulent transfers and tbe prayer to annul Ex*. 
LXXV has to be allowed in spite of tbe finding that it 
is not a fraudulent preference as the transferee is pre¬ 
cluded from agitating the matter before this Gourt."* 

Cfi] Soon after this decision was given by 
the Court below, the transferee under Ex. LXXV 
preferred an appeal againet the adjudication, 
order, in A. S. No. 286 of 1120 That appeal was 
filed on 7-4-1120 and as it was long out of time a 
petition to condone the delay was also filed along 
with it. The petition was numbered as 0. M. P. 
1262 of 1120 . It is clear that that appeal was 
filed by way of abundant caution and that tbe 
observations their Lordships of tbe Judicial 
Committee made in the case referred to, that in 
oases similar to the one before tbeir Lordships 
an extension of time to appeal from tbe order 
of adjudication should be granted ex debits 
justitiae gave encouragement to tbe party to 


1951 


Neblakanta I7ER V. Ofpii. RECEIVER /J TraYanoore-Coohln 67 


prefer the appeal when more than eeventeen 
years had elapsed after the order of adjudioa. 
tioD was made. The petitioa was direoted to be 
heard along with the appeal and all these ap¬ 
peals were heard together. When the bearing 
OODOluded we passed orders on 0. M. p. 1262 
allowing it. We propose to dispose of a. 3. 28B 
by a separate judgment. 

[6] The view the learned Judge in the Oourt 
below took upholding the preliminary objection 
was very seriously challenged before us both in 
A. s S88 and in A. s- fill. It was argued that 
the Privy Oounoil decision and the English case 
it followed Ex parte Learoyd^ (1879) 10 oh. d. 8: 
(48 li. J. B. E. 17) turned on the language of the 
particular statutes which governed the two 
oases viz,, the Presidency Towns Insolvency Act 
and the Bankruptcy Act, 1869, respectively and 
that the Provincial Insolvency Act, on which 
was modelled the Travancore Insolvency Act 
VIII [8] of 1090, did not contain the provisions 
on which those two oases were based. This argu< 
ment was raised in the Oourt below, but the 
learned Judge repelled it with these words: 

'*So long as the question is not covered b; any ruling 
of the High Oourt (Travancore) and in the absence of 
any difierenoe in the relevant provisions of the Presi¬ 
dency Towns Insolvency Act and the Insolvency Act 
in Travancore I do not find my way to brush aside 
lightly the weight of the Privy Oounoiliruling,” 

We are afraid the learned Judge is in error on 
both these points. 

[7] So long ago as the decision reported in 
Ouseph V. Neelakanta Iyer, (1935) 25 T.L.J.S66 
the Travancore High Court bad held that the 
creditor need not, before aa judication, establish 
that the alienations were fraudulent preferences 
and that the creditor had only to prove the act 
of insolvency viz., that the debtor made a trans¬ 
fer of his property which would, under the 
Insolvency Act, be void as a fraudulent prefer¬ 
ence if he were adjudged insolvent. In that case 
the learned Judges pointed out that in India 
questions relating to the alleged fraudulent 
transfers by the debtor do not arise at the time 
he is to be adjudged insolvent, but are more 
appropriately determined when the queetiou 
arises for realising his assets. It is unfortunate, 
this decision was not brought to the notice of 
the learned Judge. Though the decision relates 
to a oase of fraudulent preference the view 
expressed there applies equally t3 oases of fraudu- 
lent transfers aa well. That the emiuiry con- 
ducted prior to the adjudication is not full or 
complete is too well-known. The observations 
Sankarasubba Iyer, J. made at pp. 377.378 in 
Official Receivtr Nagercoil v. Sthanunadier, 
1947 T. L. R. 360 bear this out fully. Had this 
aspect of the matter been borne in mind the 


learned Judge may perhaps not have followed 
blindly the Privy Oounoil decision. 

[8l The second ground the learned Judgo 
mentions for following Md. Stddigue v. 0/fi^ 
cial Assignee, Calcutta, A. i. R. (30) 1948 P. 0. 
ISO ( 1 . L B. (1948) Ear. F. O. 136) is that there 
is no difference in the relevant provisions of the 
Presidency-Towns Insolvency Act and the In¬ 
solvency Act in Travancore. We regret we cannot 
accept the correctness of this statement. The two 
Travancore Insolvency Acts, Act Viii Csl of 1090 
and ActVliiof 1108 are modelled on the Provincial 
Insolvency Acts of 1£07 and 1920 respectively 
and there is hardly any change in the relevant 
provisions between the two Travancore Acts on 
the one band and the two Provincial Acts on tho 
other. The question whether the decision the Privy 
Oounoil gave in A. i. R. (30) 1943 P. o. 130 could 
be applied or should be made to govern similar 
oases under the Provincial Insolvency Act bad 
arisen for consideration before the High Courts 
of Rangoon, Madras and Nagpur and there is 
almost a consensus of opinion among those High 
Courts that the material provisions of the twa 
Insolvency Acta—the Presidercy-Towna Insol¬ 
vency Act and the Provincial Insolvency Act_ 

are different and that the ruling cannot be 
applied to cases arising under the Provincial 
Act. We have said that ihe Travancore Act 
followed the Provincial Act and aa we are in 
respectful agreement with the view expressed by 
the High Courts mentioned, it is needless for us 
to traverse the grounds covered by them. We 
shall content ourselves by quoting relevant 
extracts from some of those decisions, but before 
we proceed to do that it would be instructive to 
notice the relevant portions of Lord Atkin’s 
judgment in Md. Siddique v. Official Assignee, 
Calcutta, A. I. R. (80) 1943 P. 0. 130 : (l L. B. 
(1943) Ear. p. G. 136). After setting out the facts 
His Lordship stated : 

"The learned Judge (Judge in Insolvency) dealt with 
the points taken by the official assignee. In the first 
place, it wae said that the transfer having been found 
to be an act of insolvenoy in the order of adjudication 
could no longer ke alleged by the transferee not to be 
void on that ground In the second place, it was said 
that apart from the efitet of the adjudicKtion order the 
evidence showed that in fact it was a fraudulent 
preference. The learntd Judge was inclined to accept 
the first contention, which was based on the well-known 
case in Ex parte Lea^oyd (1879) 10 Ch. D 3 (48 
L. J. Bk. 17), but appreciating that there was authority 
to the contrary in India in the dec'sion of the Madras 
High Court, in Of/iexal Assignee of Madras v. 

O R. M. O. R. S. Firm, 60 Mad 541 : (A. I. R. (M) 
1927 Mad. 52C), would not express a final opinion cn 
the point. On tho facts, however, in evidence before 
him ho found the Intent to pr<fer proved. In the 
appellate Court the case took a difierent turn. Both 
Judges expressed some doubt as to wbetber the intent 
to prefer was in fact proved; but they were both of 
opinion (following Ex parte Learoyd, (1878) 10 Cb.. 
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D'3 (48 L. J.Bk. 17) that the order of adjadioation was 
cOQoiasive and coaid not be dispated. Their Lordehips 
3 Dt6rtain no doubt that this decision was correot. Ex 
yarte Learoyd, (1879) 10 Ch. D-3 : (48 L. J.Bk. 17) is 
wbH established in England; it was decided on the 
language of the Bankrapto; Act, 1869; both the 
relevant sections have been repealed in the Acts of 
1883 and 1914 and the deoision has taken its place as 
a leading case on this part of the law. The provisions 
of the Presidency Towns Insolvency Act (1909) are 
also in similHir terms and their Lordships feel no doubt 
that the prinoiples of the English deoision are as valid 
in India as in England. No doubt it is anomalous that 
a deoision adeoting Che right of a third party should be 
conclQsiveiy determined against him in bis absence 
and even without notice to him; but the words of the 
section and the importance of maintaining the status 
of the debtor as determined by an order of adjndioa> 
tion, and the necessity of securing the stability of the 
■administration of the debtor's estate once bis fctatue has 
been filed have been justly bold to outweigh the consi' 
deration of hardship to the private citizen. Their 
lordships are of opinion, therefore, that the decision 
of the Madras High Court reported in 0//icicf Assignee 
of Madras v, 0. R. M, 0, R. S, Firm^ 60 Mad. 641; 
(A. I. R. (14) 1927 Mad. 526) was incorrect and mast 
be taken to be overruled.” 

■Wg venture to observe that but for the language 
of tbe concerned provisions, solely on con8idera< 
tions of policy set out in tbe judgment, His 
Lordship would not have decided tbe case as be 
did in favour of the Official Assignee. That, at 
any rate, is tbe view taken by some of the 
learned Judges who had to consider the applica¬ 
bility of this decision to the provisions of the 
Provincial Insolvency Act. 

[9] The difference in the relevant provisions 
of the two Acts is brought out, if we may say so 
with respect, very well in the Full Bench deci¬ 
sion of the Madras High Court delivered by Sir 
Lionel Leach 0. J. in Official Receiver v. QopaU 
krishniah, a I.R. (32) 1946 Mad. 66 : (I.L.R. (1946) 
Mad. 641). We make no apology to quote 
extensively from that judgment. Referring to Ex 

varte Learoyd the learned Chief Justice said ; 

“In Ex parte Learoyd, (1879) 10 Ch. D 3 : (48 
L. J. Bk. 17) tbe Court of Appeal held that by virtue of 
S 3 , 10 and 11, Bankruptoy Act, 1869, an adjudication 
In bankruptcy wae conclusive against a third party; 
but a third party whose title to property was aSected 
by the adjudication order was a person “aggrieved” and 
therefore was entitled to appeal against the order of 
adjudication. Section 10, Bankruptcy Act, 1869, pro¬ 
vided that an order of adjadioation In baokruptsy 
ehould be published in the London Gazette and the 
production of a copy of the Gazette containing the 
order should be conclusive evidence in all proceedings 
of tbe debtor having been duly adjudged a bankrupt 
and of the date of adjudication. Section 11 stated that 
the bankruptcy of a debtor should be deemed to have 
relation back to and to commence at the time of tbe 
act of bankruptoy, or if more acts than one had been 
committed to have relation back and to commence at 
the time of the first of the acts proved to have been 
committed within 12 months of the order of adjudica* 
tiou. Similar provisions are to be found in the Presi¬ 
dency Towns Insolvency Act and this was the reason 
for ihe application in tbe Calcutta case of the principle 
actiled by Ex parte Learoyd, (1879) 10 Ch. D-3 ; (48 
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L. J. Bk., 17). Section 116 oorresponda to S* 10, Ban¬ 
kruptcy Aot, 1869, and S. 51 to B. 11. 

It follows that if the relevant provisions of tbe Fio- 
vinoial Insolvency Aot are on all fonra with those of 
the Presidenoy Towns Insolvency Act the principle in 
Ex parte Learoyd, [1679} 10 Ch. D-8 most be applied to 
adjudications under the Provincial Insolvency Aot, bat 
not otherwise. An examination of tbe relevant section 
shows that there are wide difierenoes between the tvo 
Acts. Section 116, Presidenoy Towns losolvenoy Aot, 
states that aoopy^of the Official Gazette containing a 
notice inserted in pursuance of the Aot shall be evi¬ 
dence of tbe facts stated in the notice. Section 61 
says that the insolvenoy of a debtor shall be deemed to 
have relation back to an oommenoe at (a) the time of 
the commission of tbe aot of insolvency of whiob an 
order of adjudication Is made against him, or (b) if the 
insolvent Is proved to have nommitted more acts of 
insolvenoy than one, the time of tbe first of tbe acts of 
insolvency proved to have been committed by him 
within three months next preceding the date of the 
presentation of tbe insolvenoy petition* 

The section dealing with the pablioation of the order 
of adjudication under the Provincial Insolvency Act 
is S. 30 which says that notice of an order of adjudioa* 
tion'shall be published in the Official Gazette, bntitdoes 
not provide that the pablioation of the notice shall be 
evidence of tbe facts stated therein, as in tbe case with 
S. 116, Presidency Towns Insolvenoy Aot. The relation 
back section is also different In the Provinoial Insol- 
veooy Act it is 8. 28 (7) which says that an order of 
adjadioation shall relate back to, and take effect from 
tbe date of the presentation of tbe petition on whiob it 
is made. There is further difference between tbe two 
Acts. Section 64, Provinoial Insolvency Aot, says that 
every transfer of property, every payment made, every 
obligation incurred, and every judicial proceeding 
taken or suffeted by any person unable to pay hie debts 
as they become due from bis own money in favour of 
any creditor, with a view of giving that creditor a 
preference over tbe other creditors, shall, it such per¬ 
son is adjudged insolvent on a petition presented within 
three months after the date thereof, be deemed fraudn- 
lent end void as against the Beceiver and "sball be 
annulled by the Court.” The words "shall be annulled 
by the Court” do not appear in the corresponding seo' 
tion of tbe Presidency Towns Insolvency Aot, 8 66. 

Therefore, we have these differences between tbe 
two Acts : (1) Under tbe Proviooial Insolvency Aot tbe 
pablioation 'in the Official Gazette of the order of 
adjudication is not evidence of the facts stated therein 
as is the case in the Presidency Towns Insolvency Aot, 
(2) the order of adjudication under tbe Provincial 
Insolvency Aot relates baok only to tbe date of the 
petition asking for the adjadioation, whereas in the 
Presidency Towns Insolvency Aot it relates baok to 
the very aot of insolvency itself, and (3) tbe Provincial 
Insolvenoy Aot requires a fraudulent transfer to be 
annulled by a direct order of the Court whiob is not 
tbe oase nnder tbe Presidency Towns Insolvenoy Aot. 
Tbe first two are the most important of the dlfferenoeB.” 

[lo] The learned Chief Justice then refers to 
a decision by a Division Benob which be him¬ 
self gave (Robert 0. J. ooncurting) as a Judge 
of the Rangoon High Court in Ma Hiwe V. 
Maung Pu, a.i.B. (24) 1937 Rang. 27: (14 Rang. 
746) where It was pointed out that the decision 
in Ex parte Learoyd, (1879) 10 oh. D 8 : (48 
L. J. Bk. 17) had no application to that case 
because of tbe differences in tbe wording.of the 
Bankruptcy Aot, 1869 and the Provincial Insol- 
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venoy Aot. In the Madras Fall Benob oaee the 

disouesion is ooooluded thus : 

*'Tbie deoieioD (Rangoon oaee) wee followed b; this 
Oourt (Byers J.) io the uoreported case io C B.P. 1474 
of 1943 The qaesiion b-is been fully argued before us 
and we oonsidec that tbere is oo room t > doubt that 
Ex parte Learoyd^ (1879) 10 Gb. D. 3 : (48 L. J>Bk. 
17) does not apply when (he adjudication order has 
been passed unoer the l:*rovinoial loaolvenoy Act 
beoause that Aot does not contain the provisions on 
which the deoision in Ex parte Learoyd, (1879) 10 
Oh. £>. 3 *. (48 L. J. Bk- 17) was based. Under (he 
Presidenoy Towns Insolvenoy Aot, as under the 
Bankruptcy Act, 1869. an order of adjudication operates 
to vest the property of the insolvent In the Official 
Assignee from the earliest proved aot of insolvenoy and 
therefore, any alienation by the insolvent from the 
Gommenoement of the aot of insolvency ia entirely 
inoperative. Under the Pruvinoial Insolvency Aot, the 
property does not vest in the Official Receiver until 
the date of the presentation of the petition wh oh 
means (bat all unlawful tramaotions entered into prior 
to that date required to be set aside.** 

In view of the clear analysis we have above of 
the differences between the Presidency Towns 
Insolvency Aot and the Provincial Insolvenoy 
Aot we need here only point out that the same 
differences exist between the Presidency Towns 
Insolvenoy Act and the Insolvenoy Aot in 
Travanoore, 

ClU The applicability of the decision in Bx 
parte Learoyd^ (1878) 10 Ch. D. 3 : (48 L. J. £k. 
17) to cases arising under the Provincial lusot- 
vency Aot arose for decision before tbe Nagpur 
High Court in D . Q, Sahasrabunhe v. Ktla. 
chand Deochand S Go,, a. i. r. (34) 1947 Nag, 
161 : (i. L. R. (1947) Nag. 8o P B.) aod Chinta. 
man v. Ramgop^l. AIR. (36) 1948 Nag, 385 : 
(I. L. R. (1948) NHg 623). The first Case was 
referred to a Full Bench and tbe Full Beocb by 
majority toilowed the Rangoon and Madras 
decisioDS referred to above. After comparing 
tbe relevant provisions of tbe English Bankruptcy 
Act, tbe Fresidenoy.Towne Insolvency Aot and 
tbe Provincial Insolveno) Aot the majority 
held that a transferee who was not a party to 
the adjudication proceedings can contend in 
subsequent proceedioge (or annulment that bis 
transfer was good notwithstanding that tbe 
order of adjurlication was based on the alleged 
transfer as being an aot of insolvency. The 
grounds for tbe opposite view given by the 
learned dissenting Judge Boie J., as be then was, 
are met in the two other judgments. If we may 
say so, tbe learned Judge is influenced in his 
deoision more by consideraiinns of policy than 
by the words of tbe relevant statutory provi. 
sions. Tbe majority view was, of course follow- 
ed in Chtntaman v. Ramgopal, a. i. r. ( 35 ) 
1948 Nag. 386 : (l. L. B. (l948) Nag. 623). 

[ 12 ] This view that the order of adjudioa. 
tiOD was not conclusive and that a transferee 
can in a subsequent proceeding to annul tbe 


transfer seek to uphold its validity was expressed 
in a Full Benob decision of the Travanoore High 
Court in 1947 T. L. B. 860 referred to earlier. 
That decision was given nearly an year and a 
half after the order under appeal was passed. 
The deoision in Md. Siddtgue v. Official 
Assignee, Calcutta, A, i. R (to) 1943 P. O. 130; 
(i. L R (1943) Ear. p. 0. 135) and the Rangoon 
and Madras oases referred to above are dis- 
ouesed both by Kriehnaswamy Iyer C. J., and 
by Sankarasubba Iyer J. Though both of them 
preferred to base their conclusion more on 
general principles than on the differences be¬ 
tween the language of the Presidency Towns 
Insolvency Act and the Travanoore Ineolvency 
Aot. they arrived at tbe same conclusion as tbe 
learned Judges in tbe Rangoon. Madras and 
Nagpnr oases came to. In negativing tbe argu¬ 
ment that tbe order of adjudication passed on 
Certain acts of tbe insolvent being regarded as 
acts of bankruptcy is conclusive as to tbe 
character of such acts in all its legal oonseqnencea 
Krisbnaawamy Iyer 0. J.. observed as follows : 

'*In any proceeding under S 86, tbe parties engaged 
in the oooteet are tbe Offioial Receiver on tbe one 
hand, and tbe bypotbeoatee or tranBferee or creditor, 
on ihe other whose transfer or payment is challenged 
and is sought to be set aside. Neither of those pertons 
is a party to tbe prior adjndioatioc. A creditor seeks 
(0 adjudicate the Insolvent and tbe adjudication 
proceeds upon a Bnding as to o supposition where it ia 
based on a transfer capable of being complained against 
under 8. 35 or 36. Tbe adjudication regarding (he 
transaoilon as regards transfer ootnplainpd of may be 
staled in these terms. If “tbe debtor were adjudicated an 
Insolvent which so far has not been done, bis proper¬ 
ties are vested with the Receiver which has not 
happened, the transfer of payment made by the debtor 
in favour of a third party is of a character that would 
enable tbe Receiver when he comes into existence to 
set aside tbe transfer or payment as against tbeprospeo- 
tive bankruptcy administration - such an adjudication 
amounts to no more than a bare judicial opinion on 
which tbe Oourt may act for tbe only purpose of adju¬ 
dicating the Insolvent. To claim that such a finding 
operates as res judicata is an impossible contention. A 
plea of estoppel by res judicata must be certain and 
definite. The finding amounts to no more than the 
estabUshment of the plausibility of a contention put 
forward by a creditor and either objected to or acquie¬ 
sced in by a d'btor, the vital party interested in the 
(ruth of that allegation not being obliged to be before 
the Court Such a finding inter partes may by virtue of 
tbe Btntute involve tbe adjudication in insolvency of 
tbe debtor. It may amount to an act of ineolvency in tbe 
sense that the act so proved of the insolvent may be 
Buffieient to adjudicate him an insolvent. The question 
of the setting as'de of tbe transfer or payment is not 
anticipated by the provisions of tbe Statute to a period 
prior to the Insolvenoy adjud'cation. Tbe real question 
arises for decision r nly when tbe Offioial Receiver seeks 
to set aside tbe transaction and the adjudication then 
rendered would certainly be res judicata not merely 
between tbe Receiver and tbe transferee but as regards 
all persons concerned in the bankruptcy administration 
and no more. For the void charHCter of such transfer 
is limited as has been bold in Sivarama)b-ts)tnd Iyer 
V. Narayana Vadhyart 1946 T. L. R. 652 to the 
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extent to which the transfer is a removeble obstruction 
to the bankruptcy administration. Really the High 
Ck>urt of Madras, bound by the decision of the Privy 
Oounoil io Md, 8iddiqut v. Offic%al Assignee, Cal¬ 
cutta, A. I. R (30) 1943 P. C. 130 ; (I. L. R (1943) 
Kar. P. C. 135), was obliged to seek the distinguishing 
features of the Proviuoiat Insolvency Act froD the 
Presidency Towns Insolvency Act. With the greatest 
respect, we venture to express the opinion that the 
findings of fact constituting the grounds on the basis 
of which the insolvency adjudication is made do not 
oonbtitute judgment in rcm and such findings, cannot 
operate aw res judicata for the reasons mentioned 
above The adj 'dicaiion involved on a petition in in* 
solvency is difiereot, in ctacacter and in respect of the 
parties from che aojijdicaiion caded for, when a Receiver 
applies to set aside a transfer as being void against 
bankruptcy. A hypothetical finding it is, that is called 
foe, in the petition for adjudication of an insolvent and 
the actual and definite decision i? postponed though it 
is in a small measure anticipated without the vital 
patty iDteresied in it before Court. After the insolvency 
administratioD has commenced it is open to tbe 055* 
cial R^ceive^, to leave the offending transfer altogether 
UDtouobed, but if he should seek to set it aside tbe 
insolvency Court is then called upon to decide whether 
the bypotbetical deoUion regarding the transfer entered 
at tbe lime of the adjudication petition was rightly 
arrived at or not Where the transfer is not avoidable, 
it may induce the conclusion that tbe adjudication 
ought not to hnve been made and jurisdiction is reserved 
to annul (be adjudication. See S. 3S of Act VIII [8] 
of 1 lO^. The decisions in Radhakishin v, Mt. Qanga- 
but. A. I. R (15) 1928 Sind 121: (22 S. L. R. 1( 6) and 
Ouse^h V, l^ilacanta Iyer, 25 T. L. J. 366, have held 
that the adjudication of an insolvent on (he ground of 
fraudulent transfer or preference does not oonoiude the 
parties on an applioition to set aside those traosaotiona 
after the adjudicaiion. We therefore hold ayreeirg sub* 
itantially with the decision of the Full Bench in 
Offtcial Receiver, Guntur v. Oop'ilakrishniah, AIR 
(32) 1945 Mad. 66 : (I. L R. (1946) Mad. 541). ihH it 
was open lo the insolvenoy Court to arrive at a different 
oonolusioo regarding the nature of the hypothecation 
bond and its liability to be set aside as a fraudulent 
preference. The argument of res judicafa must there¬ 
fore stand repelled.” 

Sankarasubba Iyer, J. who wrote a separate but 
OODCurring judgment observed tbat be cannot 
perceive any such material difference between 
the two Acta aa to compel enunciation of diffe. 
rent rules with regard to tbe matter under 
discussion. Though We cannot subscribe to tbat 
view, wbat tbe learned Judge has to say in 
repelling the argument as to tBe conclusive oba. 
racter of tbe adjudication order based on general 
principles may usefully be quoted here: 

feel however little doubt tbat tbe rule laid down 
in The Official Assignee of Madras v. 0» R. M, 

O. R S Firm, 50 Mad 541: (A. I. R (14) 1927 Mad. 
526) has to be accepted as the correct one in this 
matter. If the intention of the Legislature was that the 
findintr with regard to the act of fraudulent preference 
entered at the time of adjudication concluded tbe 
transferee, the wording of 8. 54 would have been other* 
wise. Section 54 compels tbe Otficial Assignee to apply 
for avoidance o» transfer on the ground of fraudulent 
preference in all cases. It does Df't say that the Offic al 
Receiver need not seek for such avoidance in cages 
where tbe debtor has been adjudicated an insolvent on 
tbe ground of an act of fraudulent preference. This 


Court bad already taken this view in Ouseph v. Neela-' 
kanta Iyer, 25 T. L. J. 366. Some of the British Indian 
High Courts, besides the Madras High Court in 0//i* 
cial Assignee Madras v. 0. R. M. 0. R. 8. Firm, 69 
Mad. 541: (A. I R. ( 14 ) 1927 Mad 526) adopted the 
same. Ma Btwe v. Maung Pu, A. 1. B. (24) 1937 
Rang 27: (14 Bang. 748) (Receiver) followed 0//ieial 
Assignee, Madras v 0. R. M. 0. R. 8. Firm, 50 Mad. 
641 : (4. 1. R. (14) 1927 Mad. 626) Radhakishin’r, 
Mt. Oangabai, A LR (16) 1928 Sind 121: (22 8. LB. 
105) aiao took same opinion. As is pointed out in the 
Sind case, tbe oonoluelve nature of the order of adjudl* 
cation ie confined to the status of tbe insolvent alone 
and cannot be attached to the reasons or grounds on 
wbiob tbe adjudication la based To adopt the role laldl 
down in Md. Siddique Yousuf v. Official Assignee, 
Calcutta, A I. R. (30) 1943 P. C. 130: (I. L. R. (1943) 
Ear P. G. 135) will lead to serious inconvenience. It is 
a matter of common experience at least in Courts here 
that an Inquiry on a petition for adjudication is held 
more or less In a summary manner. It therefore oiteo 
happens that the Court is not at tbat stage put la 
possession of the full materials which are essential to 
enable it to deteimioe properly and satisfactorily tbe 
question whether a transfer is a fraudulent preference. 
The only person interested in upholding the transfer is 
the transferee and he is nowhere in the picture at the 
time of adjudication. It will therefore be positively 
unjust to conclude him by an order paessd behind hie 
back. I have therefore no hesitation in bolding tbat 
the priDoipie laid down in Official Receiver y.Oopala- 
knshmah, ALB (32) 1945 Mad. 66 : (I. L. R. 1945 
Mad. 541) and Official Assignee, Madras y.O R M. 
O. R. S. Firm, 60 Mad. 641 : (A. I. R. (14) 1927 Mad. 
626) ie tbe sounder one and has to be adopted, 

[ 13 ] Habeeb Mobamed J., the third Judge 
oonatituting tbe Full Bench, concurred with the 
judgments delivered by bis learned colleagues. 
There is. therefore, before us. tbe unanimous 
opinion of a Full Bench of tbe Travaneore High 
Court tbat tbe adjudication order cannot be 
treated as conclusive for all purposes. Tbe learn¬ 
ed couneel for the Official Receiver, however 
contended tbat we should not attach to tbab 
decifiion tbe importance or weight which a Divi. 
vision Bench would ordinarily assign to a Full 
Bench ruling. It was pointed out tbat tbe 
transfer impugned in tbat case as a fraudulent 
preference was made beyond three months of 
tbe presentation of tbe insolvency petition and 
that the order of adjudication bad itself re¬ 
served tbe question ae to whether tbe transfer 
was liable to be set aside to a later stage of 
tbe proceeding. It was therefore argued that tbe 
learned Judges of tbe Full Bench need nob 
have, in these circumstances, considered this 
point at all and tbeir observations have no 
greater value than as obiter dicta. We do not 
in this case want to consider whether the 
expressions of opinion on tbe present point in 
controversy made in that case by tbs Full 
Bench should be treated as obiter. The point 
becomes important only if we are following tbo 
decision as one binding on us. The view tbe 
Full Bench took on tbe point in controversy 
here, as has been shown above, has ample sop- 
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«ay eo with respect, the view agrees with our 
-own views on the matter. There ia also no 
gainsaying that the two learned Jadgee who 
wrote separate judgments in that case have 
made valuable contributions to the legal learning 
on the subject. Following the authority of the 
cases mentioned above, we bold that the order 
of adjudication in this case cannot be held to 
be oonclusive as to the legal character of the 
impugned transfers and that we have to decide 
the question of their validity or otherwise on 
their respective merits. 

[14] We shall first take upExs, i and II which 
form the subject of the appeal in A. s. 288. 
The learned Judge in the Court below found 
that the mortgage, Bz. I, was supported by 
consideration only to the extent of Rs. 20,000 
and that the mortgagee had not paid to the 
mortgagors the balance of Rs. 66,000. On this 
conclusion and the reasons the learned Judge 
assigned therefor, the decision that the docu¬ 
ment had to be set aside as a fraudulent trans. 
ler came almost as a matter of course. We 
are, however, unable to concur in the view of 
the learned Judge that tbe mortgagee had not 
paid to tbe mortgagors Rs. 66,000 of the consi. 
deration due under Ex. i. Before we proceed to 
etate our reasons for this oonolusion. it has to 
be mentioned that tbe Official Receiver has 
filed a memorandum of objection obalienging 
the correctness of tbe finding of the Court 
below that the document is supported by con- 
eideratioD to the extent of rs. 20 , 000 . There is 
no substance in that objection and on that part 
of the case it is really unnecessary to add any¬ 
thing to what tbe learned Judge in tbe Court 
below has said. (Bis Lordship then referred to 
the evidence and proceeded:) 

[ 16 - 20 ] Having found that Ex. i is fuUy sup¬ 
ported by consideration, tbe next question we 
have to address ourselves about is whether 
Bx. I is a transfer made in good faith. So long 
ago as the decision in Twynes case (I601) I 
Smith’s L. o. (llth Edn.) p. 1 it was laid down 
that “a good consideration does not suffice if 
it be not It is only tranefere made 

in good faith and for valuable consideration 
that would escape tbe mischief of 8. 35 (now 
9 63) of the Insolvency Act It is how-ver 
settled law that the expression “in good faith” 
does not contemplate that both parties to the 
transaction should act in good faith Good 
faith on the part of the transferee ia alone 
required. See Hahhury^s Laxos of England, 
2nd E7n. vol. n, para 49L at p. 964; WilUams 
cn Bankruptcy i949 Edn. p. 356; MuUa's In. 
solvency para 6i8 at p. 434 and the decisions in 
Mackintosh V PogosSt (1896) 1 Ch. 606: (64 


CheUiaTt A. I. R. (26) 1938 Mad 285' (181 I. O. 
226) and Bimananda v. Pankaj Kumars 
A. I. B. (26) 1938 Gal. 417 ; (l. L. R. (1938) 2 
Oal. 276), Mackintoih v. Pogose. (1896) 1 oh. 
605 : (64 L. J. oh. 274) deals with a case that 
arose under s. 47, Bankruptcy Act (1683) which 
provision, can, for our present purpose, be taken 
to correspond to tbe section we are dealing 
with now and the relevant portion of the head- 
note to that case reads: 

*‘In order to oonstltate a 'purohaser in good faith* 
within S. 47, Bankruptcy Act, 1883, it Is sufficient, 
there be good faith on the part of the purchaser; it 
is not necessary that both parties to tbe transaction 
should aot in good faith.” 

In the judgment Stirling J pronounced in that 
case, at p. 610 of tbe report, the learned Judge 
is seen to have observed. 

think the meaning of tbe words of tbe 47th 
section—i. e., ‘purchaser or tnoumbranoer in good 
faith and for valuable consideration* is simply this: 
A person who has for valuable consideration aeqaired 
property aSected with some Infirmity without notice 
of the existence of such infirmity.** 

This construction of tbe relevant words of the 
section—which words occur in 8. 36 as well— 
has been accepted as a correct and authoritative 
exposition of their meaning in subsequent deoi* 
siODS in England. Indian decisions bearing on 
the subject have accepted and followed that 
interpretation. 

[21] However, in deciding whether tbe trans- 
fer we are concerned with here ia one made 
in good faith we will first see how the term 
“good faith” ia defined in Travanoore General 
Clauses Aot. II [2] of 1072. Section 2 (6) of tbe 
said Act states: 

"NothiDg la said to bo done or belioved in good 
faith which is done or believed without due oare 
and attention.’* 

This definition has since been reproduced in the 
Travancore-Oochin Interpretation and General 
Clauses Aot, vii [ 7 ] of 1126. See S- 2 (I 4 ). It 
must be noticed, that tbe definition we obtain 
in these two Acts differ from tbe definition 
which the Cochin General Glauses Act ill [8] 
of 1079 and tbe Indian General Clauses Act 
(X flO] of 1897) give to the expression “good 
faith”. Section 2 (18), Cochin General Clauses 
Act and S. 3 (20), Indian General Clames Aot 
state that: 

“a thing shall be deemed to be done In good faith 
where it ia in fact done honestly, whether it is done 
negligently or not." 

The new repealed Travancore General Clauses, 
Aot and the present Travancore.Cochin Gene¬ 
ral Glauses Act adopt tbe definition of the 
Penal Code and under that definition the ques- 
tion of honesty ia immaterial. The definition 
assigned to “g )od faith” by the enactment 
which governs this case, namely, the Travan- 
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core General Glauses Act contains a stricter 
definition than that adopted by the Ooohin or 
the Indian Act. If a thing is done 'negligently" 
it cannot be said to have been done with "due 
care and attention" even though it may be done 
honestly. Good faith in aot or belief requires 
due care and attention to the matter in band. 
The absence of good faith means simply care- 
lessness or negligence. Whether a particular 
transfer is one made in good faith must depend 
upon its own oircumstanoes, and always in such 
cares the question is one of fact. 

[ 32 ] These references to the connotation of 
the term ‘ good faith" are found necessary for 
two reasons, one is that the decisions of the 
Indian High Courts bearing on the correspond¬ 
ing sectiODB of the Pcovinoial or the Presidency 
Towns Insolvency Acts cannot obviously serve 
as a safe guide for us here where good faith has 
to be uudecscood differently than in jurisdictions 
where those acts are in force. Ooucta dealing 
with similar cases under the Provincial or the 
Presidency Towns Insolvency Acts have to 
decide those oases in the light of the definition 
which the General Olausea Aot X [lo] of 1897 
gives to the expression, ‘‘good faith**. Secondly, 
the lower Court with its finding that the docu. 
ment is not supported by consideration for more 
than two-thirds the amount purported to be ad¬ 
vanced thereunder, naturally found thetransac. 
tioQ to be a diebonest one. With the altered 
finding we have now recorded that the docu¬ 
ment is fully supported by consideration, the 
oiroumstances which surrounded the transac¬ 
tion and the ooaduot contemporaneous and 
subsequent of the parties have to be oloeely 
scrutinised with a view to find out whether the 
mortgagee acted with due care and attention. 

[23] We shall now proceed to examine the 
circumstances under which Ex. 1 happened to 
be executed It is now well-settled that the 
burden to make out oiroumstances which in. 
validate a transter made by an insolvent on the 
eve of his insolvency is on the Offi3ial Receiver 
or other persons seeking to avoid it and not.ou 
the alienee Before the lower Court the alienees 
under Bx. I and ex. LXXV would seem to have 
taken upon themselves the responsibility to 
show that their respective transft-rs are valid 
and no complaint was made by them before us 
that the wrong impression as to the onus of 
proof under whiob the inquiry was held has in 
any way prejudiced their interests or a fair 
trial of the case. Further, when all the circum¬ 
stances ot the case have been ascertained so far 
as the parties have thought fit to ascertain 
them, the questirn as to the onus of proof is 
really immaterial and the decision must be 

made on the whole of the circumstances ap- 
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pearing on the evidence. We shall proceed to 
discuss the evidence on that basis. 

[ 2 ^] That the mortgage ex. I now impugned* 
came into existence at a time when the mort¬ 
gagors, since declared insolvents, were in really 
embarrassed oiroumstanoes admits of no doubt 
on the evidence on record. In our opinion the 
lower Court correctly gauged the position. The 
following extract from its judgment may use¬ 
fully be quoted here : 

'‘Exhibit G the copy of the adjudtoUion order ebowa 
that the debts of the mortgagora amoaoted to 2^ 
lacks of rupees and tba’ by ibe eod of 1099 they bad 
practically stopped their business and closed their 
trading houees. The evidence in the case epeoially the 
oo'respoDdeooe between the insolvents and Ex. LXXV 
h;potbecatee further establishes that the insolventa 
were bard pressed fur money and that their earnest 
attempts to raise funds to meet their claims failed* 
The Official Receiver Mr. V. N. Narayana Pillai who 
is a leading Advocate of the Quilon Bar for the past so 
many years swears that by the end of 1099 the baei- 
nesB of the insolvents practically collapsed and none of 
the Banka, Hand! merchants and business men in 
Quilon were prepared to advance money to the Insol* 
vents. It was at this juncture that the insolvents run 
up to Monbompu for help.*’ 

In a subsequent portion of the judgment it haa 
again state 1 thus : 

"A .3 already mentioned Ex. I was executed at a 
time when the business of the insolvents had praoti- 
o**iiy stopped, when they were involved in debts co the 
extent of 2j lacks when the local Hundi arms and 
Banks were reluotant to advance any amount to the 
iosolven.t 9 and when according to evidence of the 
Official Receiver a casual enquiry at any Bank or 
Hand! shop would have revealed the real etate of 
affairs about the trade of the insolvents.** 

Mr. V. N. N^arayana Pillai, who is referred to 
by the lower Court as a leading Advocate of 
the Qiilon Bar, is very definite in his evidenoo 
that round about 1099 the credit of the mortga¬ 
gors was at a very low ebb at Quilon and that 
the various businesses they were conducting 
had almost come to a standstill. Hia testimony 
shows—and there is also other evidence—thab 
there were more tban one limited banking oon- 
cern and several indigenous money lending 
firms doing large scale business at Quilon and 
that a casual enquiry in Quilon Town would 
bive disclosed the real fiuanoial position of 
these mortgtgors. The fact that the mortgagors 
who at one time were oondacting fioueishing 
trades in various lines in that town bad to run 
up to an up-counrry financier, fifty or moro 
miles away from Quilon. to borrow a sum like 
Bs. 76,000, must certainly have put the mort- 
g-igee on guard to ascertain what the real oir- 
cumetanoes which lead to that event were. 
The mortgagee and his sons admit in their evi¬ 
dence that even during the course of the 
ne^’otiations for the loan they were told by the 
mortgagors (l and 2) themselves that they 
owed a debt of rb. 30,000 or more to the Impe* 


1951 


Neelaeakta Iteb t. Offl. Ebobiver (Koshi J,) Trayanoore-Coohin 63 


rial Bank and that part of the money proposed 
to be borrowed would.he paid to the Imperial 
Bank. 0. P. W. s further states that hia father, 
his brother and himself know during the course 
of tho negotiations that the borrowers had be- 
sides the debt due to the Imperial Bank other 
debts as well and that in all there were not 
less than ten or twenty creditors. Though o. F. 
'Ws. 1 and 2 aay that before the loan was ad¬ 
vanced they went and made some local enquiries 
regarding the dnanoial condition of the bor- 
rowers it would seem to be ulear that they never 
oared to get into contact with anyone of the 
creditors. Why the Imperial Bank was pressing 
for the return of their loan or why other Banka 
or money-lenders at Quilon were failing the 
borrowers in their hour of need was apparently 
not even adverted to. A reading of the deposi¬ 
tion of the mortgagee and his sons would seem 
to suggest that their enquiries were limited to 
the sufidoienoy of the security offered. In fact 
the mortgagee admits that bis reply to the re¬ 
quest for the loan was that if sufficient unen¬ 
cumbered propertus could be given as security 
and if interest at 9 per cent, per annum is 
agreed upon he would be willing to advance 
the money. All the enquiry his sons conducted 
on the spot would seem to have been directed 
towards satisfying themselves as to the suffi¬ 
ciency of the security and to whether the title 
deeds thereto were in order. If any enquiry 
was made regarding the financial stability of 
the borrowers it is difficult, in the face of 
the evidence of Mr. V. N. Narayana Pillai and 
the materials furnished by the oorrdlpoodence 
the borrowers were having with the appellants 
in the connected appeal, to believe that their 
financial embarrassments would have failed to 
come to the knowledge of 0 . F. ws. 1 and 2. Of 
the several persons whom 0. F. Ws. i and 2 
mention that they enquired of, only one of 
them. 0 . p. w. 6 has been called as a wit¬ 
ness. He is an interested witness and admit¬ 
tedly be had no direct information about the 
condition of tbe finances of the borrowers. 
In all the circumstances of the case, we feel 
therefore constrained to hold that no en- 
quiry worth the name was made regarding 
the general financial condition of tbe borrowers 
and that if any wan made it was very perfunc¬ 
tory. On tbe admitted faots there were mate¬ 
rials to put the mortgagee on enquiry and if in 
spite of them no proper enquiry has been made 
it is difficult to say common prudence or due 
care and attention have been shown by the 
mortgagee in advanoing this large Bum of 
Bs. 70,000 to persons who were in embarrassed 
olroumstances. 

[25] Again, the mortgagee and hie sons have, 


as mentioned already, admitted that they knew 
even during the stage of tbe negotiations that 
the borrowers bad debts to tbe estent of 
BS. 60,000 or thereabouts. Still not a pie is seen 
reserved in the document for payment to tbe 
creditors. The mortgagee and his sons knew the 
Imperial Bank was a principal creditor and no 
prudent investor would have acted so recklessly 
as to band over all the Bs. 75 ooo into the bande 
of tbe borrowers themEelves. Yet, that is what 
the mortgagee and his sons did in this case. As 
the lower Court has observed, tbe recital in Ex. 1 
as to why the borrowing was made is convenient- 
ly vague. Though Ex. U, the replication filed in 
O 6. No. 24 of 1102 states that tbe amount was 
advanced to liquidate the debts of tbe borrowers, 
during the course of tbe present enquiry the 
mortgagee and his sons attempt to depart from 
that case by stating that part of the money was 
intended for the conduct of the various busines¬ 
ses conducted by the borrowers and the balance 
alone was for discharge of the debts. It is clear 
that this change of front is to explain away why 
no amount was reserved for payment to the 
creditors. Further, in discussing tbe evidence 
as to the payment of consideration it has been 
shown that no pie was advanced before the 
document was executed or registered, but what 
the document recites is that the entire consi¬ 
deration was made good on some prior date 
under a receipt passed by mortgagor 1 . No 
doubt an explanation was attempted that that 
wrong recital found its place in the document 
through a mistake on tbe part of tbe scribe. 
That explanation has not impressed us any 
more than it did tbe Court below and though we 
are not prepared to go to the extent that Court- 
did in ascribing a dishonest motive to tbe mort¬ 
gagee for making that recital, we cannot help 
observing that there is no satisfactory explana¬ 
tion for an untrue recital being made. In all tho 
oiroumstances of tbe case, we cannot, due regard' 
being had to the meaning we have to attribute' 
to the expression ‘ good faith,” find that the' 
mortgage Ex. I is one made in good faith. The' 
mortgagors were adjudicated insolvents on a 
petition presented one mouth after the transfer. 
We therefore agree with the lower Court that that 
document has to be annulled, and accordingly 
affirm tbe lower Court’s decision regarding 
Exs. 1 and if. 

[261 A further question debited at tbe Bar 
in connection with this appeal was whether in 
case we were to affirm the lower Court's deci¬ 
sion what effect or consequences would follow 
it. It goes without saying that the properties 
would revert to the estate of the insolvents free 
of the mortgage. The further question ia to what 
relief, if any, the mortgagee is entitled with 
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respect to the monej'S advanced by him. We 
have seen that B8. 63.000 out of the conaidera- 
tion money bad gone into the bands of the 
mortgagors themselves and that the balance of 
B8. 12.000 alone bad been utilised for discharge 
of their debts. There is no knotving what they 
did with the Bs. 63,000 received by them. That 
they acted fraudulently in raising this money 
and keeping it to themselves is beyond dispute. 
The mortgagee’s conduct in acting so improvi- 
dently as to band over all that amount to the 
mortgagors was what permitted the latter to 
enjoy the fruits of their fraud and it is not 
therefore open to the mortgagee to claim that 
amount in the insolvency even as an unsecured 
creditor It has been held in numerous oases 
that cash items of consideration in transfers set 
aside by the Insolvency Court advanced at the 
time of the eseoution of a fraudulent transfer 
cannot be allowed to be proved as a debt as the 
same is advanced for the purpose of carrying 
out the fraud. Those cases have also decided 
that when a transfer is annulled the alienee 
may prove just autecedent debts which existed 
before the fraudulent transfer but were included 
in the consideration therefor. Whether the 
alienee could raok as a secured creditor would 
depend upon whether the antecedent debt was 
itself secured or not. Among decided cases of 
the High Courts in India which lay down these 
rules may be cited, Devi Dial v. Sundar Das, 
A. I. B. (6) 1919 Lab. 211: (651*. R. 1919); Amin' 
Chand v. Manohar Lal^ A. I. R. (20) 1933 Lab. 
211 : (141 I. C. 336); Mai Chand v. Ram Jas, 
A. I. B. (26) 1939 Lah. 145 : (41 P. L. E. 676); 
Loorthia Odyer v, Gopalasami Aiyer^ A. i. E. 
(11) 1924 Mad. 4B0 : (80 I. o. 147) and Rama. 
Qwami Aiyangar v. Offl. Receiver, a.I.R. (13) 
1926 Mad. 672 : (94 I. O 635). An English case 
decided so early as 1884 takes the same view. 
See Ex parte Chaplin, In re Sinclair, (1884) 26 
ch, D 319 : (63 L. J. ch 732). 

[27] In the above view of the law, as the 
evidence in the case stands, the mortgagee would 
be entitled to claim as an unsecured creditor 
the H 0 . 12 000 paid by him to the creditors But 
the learned counsel for the OfScial Receiver 
pointed out that of these BS. 12,000 BS. 3.600 
paid under Exs. 64 (a) and 65 (a) were paid on 
the day the insolvency petition wa? presented in 
Court and that the sum of hs. 60C0 paid under 
EX. 61 (a) was paid long afterwards on 31-2-1100. 
With respect to the latter sum the mortgagee 
bad as per Ex. LXI dated 24-1 liOO promised 
the creditor concerned that he would pay him 
the amount before 10-2-1100. But apart from 
that, BO long as the mortgagee paid o£f bona fide 
creditors we fail to see what objection there can 
be to his being permitted to stand in their shoes 


as unsecured creditor. The fact that some 
amounts were paid on the day the iueolvenoy 
petition was presented or that another sum was 
paid days afterwards cannot, in our opinion, in 
the circumstances of the case, prevent the 
mortgagee from ranking in the schedule of 
unsecured creditors with respect to those amounts 
as well. None of those creditors whose debts 
have been paid has any right to claim their 
amounts again and the estate of the insolvents 
cannot be allowed to be benefited by the pay¬ 
ments made by the mortgagee. 

[28] A farther fact we would state in this 
connection is that we do not want it to be con¬ 
cluded in this proceeding that no amount out of 
the Bs. 63,000 which went directly into the 
hands of the mortgagors had been utilised for 
payment of their creditors. Though there is no 
positive evidence that any portion thereof was 
so utilised, 0. P. Wa. 1 and 2 have said in their 
evidence that according to their information an 
amount of Rs. 10,000 out of the Bs. 65,000 paid 
under Ex. LIV was paid to the Imperial Bank 
and the evidence of C. P. W. 8 is to the effect 
that the entire amount of bs. 20,000, which alone 
he admitted was received towards the considera¬ 
tion for Ex. I, has been utilised for dieohacge of 
the debts. In view of the above evidence, we 
would leave it open to the mortgagee to prove 
in the insolvency proceeding what amounts, if 
any, have in addition to the sum of Bs. 12,000 
referred to above been used by the insolvents to 
pay off their just antecedent debts. 

[ 29 ] shall now proceed to discuss A. 3, 
No. 611. The question there is whether Ex. LXXV 
is bit by the provisions of S. 36, Travanoore 
Insolvency Act VIII i8] of 1090 corresponding to 
8. 54 of the present Act. The learned Judge in 
the Court below held that the transfer evidenced 
by that document did not amount to a fraudu¬ 
lent preference within the meaning of the 
section. All the same that document was also 
annulled in view of the learned Judge’s decision 
that the order of adjudication which bad held 
that the transfer amounted to an act of insol¬ 
vency was conclusive as to the character of the 
transfer in all its legal bearings and that the 
transferee was therefore incompetent in this 
proceeding to plead that the transfer was valid. 
We have in the earlier paragraphs of this judg¬ 
ment taken a different view and held that the 
order of adjudication bad no such effect. It was 
hence pointed out that both the appeals before 
us now have to be disposed of on the merits of the 
rescective transfers. The Official Receiver has 
sought to support this lower Court’s decision 
annulling ex. lxxv on the ground that it is a 
fraudulent preference and has also filed a memo 
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of objeotioDS abtaoking the contrary finding of 
the Court below. 

[30] Admitt-dly the appellants' firm were 
longstanding oceditors of the insolvents and the 
amount of Rs. 78,664 li-O whioh forms the con¬ 
sideration for Ex. LXXV was due to the appel¬ 
lants on its date in resptot of trade dealings 
that bad gone on between the parties. The 
learned Judge in the Court below held the trans¬ 
action to be valid on certain grounds which «re 
reoob’nis'^d as exceptions tnat would take a 
transfer out of the purview of the relevant sec¬ 
tion of the Insolvency Act. The whole case 
relating to Ex. LXXV is disou'^sed in one short 
paiagraph and it is convenient to quote that 
paragraph here : 

"The next question for coudderation is whether 
Ex LXXV is a fraudulent preference. It is admitted 
that (be insolvents were Indebted toibebypothecatee to 
(he extent of the entire amount covered b; Bx. LXXV. 
It remains to be seen whether it is a voluntary trans* 
fer eQ-at'*d by the debtor with a view to give undue 
preferenca to the bypotheoateo. The evidence oi the 
hypothecatee as well as of the in.^olvents 1 and 2 clearly 
establish (be fact that Ex. LXXV came to ha executed 
by the Insolvent) due to the pressure exerted by the 
bypothr^oatee and in porsuance of a prior agreement 
between them to secure the amount due to the hypotbe- 
Qdtee, and that actually three unregistered hypotbs- 
04.ilon bonds were executed, the first of which was In 
Vtrxchigo'n 10^9. The truth of these tacts is established 
beyond doubt by the co iree of correspondence between 
the hvpotbecatee aod the insolvents ranging from 
Ex. LXXXIl dated 7-1.1099. The relevant le'ters are 
Bx. l.XXVI, LXXXIII, LXXXV to LXXXVII, XCVI, 
ClV, aod 'JV, and ihose contained in pp. *103, 414. 420i 
483 and 478 of Ex. CVHI and pp. 17, 37 and 39 of 
Es.OlX B^hibita LXXVI, CIV. CV, CVI and p. 17 
of Ex. CIX refer to the agreement to execute the 
hvpotbecanoD bond and the actual execution of un- 

reciatf>red by p'>tht cation bonds.I find that 

Ex LXXV wa .1 executed by the insolvents under pres¬ 
sure and in puffuanee of a prior agreement in Vrischu 
gotn lO'JO to seenre the amount due to the second 
cojuter-petitioner. 

The above extract makes it clear that the learned 
Judge’s decision in favour of the val dity of 
Ex LXXV ie b »86d on two circumatances, namely, 
(l) that it wa^ executed in pursuance to an 
Bgreomeot in Vriachingom 1099 and (2) that it 
was executed under pressure. We have given 
our most anxious couaideration to the h-arned 
Judge 3 vie v as also to the learned arguments 
addresa-d at tbe Bar to enp.ort it, but we 
regret we cannot find our way to affirm that 
view or ti accept tbe arguments urged on behalf 
of the apo«-llan’3. The whole argument centred 
round the alleged prior agre; m-nt and tbe 
case that the transfer whs effected under pres¬ 
sure Id our view, on the admitted facts, it is 
difficult to accept either ground. 

(3i] Before we take up the difcuesion of the 
two grounds on which tbe avoidance of the 
tranFff^r was eonebt to be resisted, it is con- 
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venient to analyse what elements have to be 
established before a transfer could be avoided 
under 8. 36 (now s. 64). Section 86 (i) provides 
as follows : 

“Every transfer of property or of any interest therein, 
every payment made, every obligation incurred, and 
every judicial proceeding taken or suffered by any 
pereon, unable to pay hU debts as they become due 
from his own money, in favour of any oredilor, with 
a view of giving that creditor a preference over the 
other creditors, shal), if such person is adjudged in-ol* 
vent on a petition presented within three months after 
tbe dato (hereof, be deemed fraudulent and void as 
against the receiver and shall be annulled by the 
Court." 

Sir Ditsshah Mulla has in bis Tagore Law 
Lectures on tbe Law of Insolvency in British 
India eet out tbe purport of tbe corresponding 
provisions in the Prisidency-Towns Insolvency 
Act and the Provincial Insolvency Act in the 
following terms doth lecture, p. 441): 

"Every transfer by a debtor of hia property (this 
iooludes a mortgage ot a charge), every payment made, 
every obligation incurred, and every judicial proceeding 
aSecting his property taken or suffered by him, ia 
fraodulent and void as against (he Official Assignee or 
Receiver provided five conditions are fulfilled. These 
conditions are : 

(1) The debtor mast at tbe date of the transfer ot 
payment be unable to pay from his own money his 
debts as they become due; 

(2) tbe transfer or payment must be in favour of a 
creditor; 

(3) tbe transfer or payment in fact prefers one credi¬ 
tor ever others; 

(4) the transfer ot payment must have teen made 
with a view of giving such creditor a preference over 
other creditOFs; and 

(6) tbe debtor must be adjudged insolvent on a 
petition presented within throe months after tbe date 
of tbe ttanafer or payment. 

If any oJ the above conditions is not ealiefied, the 
traneactioo will not be void as a fraudulent preference. 
Thus it is not sufficient that a creditor is preferred, if 
it was not the insolvent's object to prefer him; and 
even U it was. the transfer or payment cannot be im¬ 
peached as fraudulent if no insolvency petition is 
presented within three months after the dale of the 
transfer or.payment." 

Though the Official Receiver did not, aa be 
ought to have done, first lead evidence to esta¬ 
blish that the conditioca referred to above exist 
in this caae, on tbo evidence now before ua it 
can, in our opinion, be stated with confidence 
that conditions 1 to 3 and 5 have been 
clearly made out. Tbe only doubt or dispute 
would be about condition 4 and the quistion 
whether that is also satieOed must depend on 
what view we take of tbe legal implications of 
facts admitted or proved. Tbe correspondence 
that passed between tbe appellants on the one 
band and insolvent 1 cn tbe other placed on tbe 
evidence in tbe case and referred to in para 7 
of tbe lower Oourt’s judgment extracted above 
would clearly show that long before the exeou- 
tion of Ez. LXXV tbe msolvents were unable to 
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pay from their own money their debts as they 
beoame due. Some of those letters show that 
strenuous efforts were made to raise funds 
from upoountry money-lenders and that several 
of such attempts failed. The debtors bad no 
credit in Quilon and the creditors were all 
pressing hard for payment. The evidence of 
Mr. V. N. Narayana Pillai, tbe only witness 
examined on the side of the petitioner and who 
was the Official Receiver of Quilon when the 
debtors were adjudicated insolvents, shows that 
even he was approached for a loan and that he 
was not inclined to grant it. The letters insol¬ 
vent 1 sent in answer to the appellants* demands 
for payment make it abundantly clear that he 
or other debtors had no money with them, that 

their personal credit was entirely lost and that 
QQy payment by them of their debts was out of 
the question without money being raised bn the 
security of immovable properties. The first re¬ 
quirement of the section is, therefore, well-esta. 
bliehed on the evidence. In fact this position 
was not disputed. 

[32] Nor does the evidence make it even 
arguable that conditions 2, 3 and 6 referred to 
above have not been satisfied in the case. 


0. P. W. 12 is one of the appellants and 0. P ws. 
8 and 10 are, as noticed already, insolvents 2 
and 1 respectively. Their oral evidence as also 
the documents they prove, clearly make out 
that the appellants had to realise from the in¬ 
solvents the amount mentioned in the hypotbe- 
cation bond Bx. LXXV. Exhibit Cil ia the ledger 
book of the insolvents for tbe year 1099 and 
that shows that the balance at the end of the 
year was Ks. 78 , 000 . See pp. 211 and 212 . As this 
aspect of the case is not disputed, it JS 

Bary to pursue it further. As fo' 
is very clear that ex. lxxv really prefers the 
appellante over other creditors. When praoU- 
oally thevrholeof the immovable properties—the 
eauity of redemption over those comprised in 
EX I and several other unencumbered items— 
are hypothecated to the one creditor, leaving 
almost all other creditors without any security 
or even means of payment, the transfer, if held 
to be valid, would really defeat the main pur¬ 
pose of the Insolvency law, namely, equal dis¬ 
tribution among all creditors. The document, as 
noticed earlier, was executed on 15 -l-UOO and 
registered on the next day. The petition on 
which the adjudication order was passed, i. P. 3 

of 1100, was filed in Court on 4-2-1100* 

[33] We have next to see whether condition 4 
also exists in the case or whether tbe transfer 
happened to be made under oircumstancBS relied 
lupon by the appellants. In order that a transfer 
Imay be avoided as a fraudulent preference the 
[law requires that the dominant motive with 


which the transfer is effected was to prefer tbel 
creditor in whose favour the transfer is made.| 
In para. 637 at p. 443 of Mulla’s Insolvency 
(Lecture 10) the law is seen stated thus: 

“Iq order to avoid a tranBaotion as a fraudalent 
preference it is not sufficient that the creditor wai 
preferred; it is essential that the transfer or payment 
was made ‘with a view’ to giving a preference to that 
creditor over tbe other creditors. The view to prefer 
must have been the dominant or substantial view; it is 
not necessary that it should have been the sole view. If 
the*view to prefer was the sole view no difficulty 
arises.” ^ ^ 

The leading English case on the point ia Ex pari& 
Hill; In re Bird, (1883) 23 Oh. D. 696 : (62 
Xj, J. oh. 9C3), and the head-note to that case 
may usefully be reproduced here: 

“In order that a payment of money or a transfer oi 
property made by a debtor in favour of one of his 
creditors should be void as a fraudulent preferenoo 
under S. 92, it is sufficient that the preferring the cre¬ 
ditor should have been the substantial, effeotual, or 
dominant view with which the debtor made U; it la 

not neceBSary that it should have been hia sole view. 

This case has been followed in several Indian 
decisions but it is unnecessary to refer to them 
here.'We would, however, mention that the 
Travanoore High Court had adopted and ap¬ 
plied the rule of that decision in the case report¬ 
ed in Thoma v. Joseph Panitkarant 10 T. L. J. 
146 We have to examine the olrcumatanoes 
under which Ex. LXXV happened to be executed 

in the light of the above law. 

[ 34 ] The learned Judge m the Court below 

has found that there was an agreement between 
the parties so early as Vrischigom 1099 to give 
security of immovable properties for the out¬ 
standing balance then due to the appellants. 
The learned Judge has also found that a hypo¬ 
thecation bond in respect of the properties com¬ 
prised in EX. I was first executed in Vrischigom 
at the time that agreement was made and that 
a fresh bond was executed in Kumhhom and a 
third one in Edavom. All those bonds were 
admittedly for the balances due on their respeo- 
tivG dates and no fresh advance was made 
under any of them. None of these three bonds 
was registered and the evidence of the two 
insolvents (c. p. \va. 8 and lo) examined in the 
case and of 0. P. w. 12, one of the appellants, 
is to the effect that the arrangement between 
them was that the insolvents would raise money 
elsewhere and pay the appellants. Instead of 
having the bond (first) registered renewals or 
substituted documents were brought into exis¬ 
tence within the intervals of three months—tbe 
time limit prescribed by S. 16, Travanoore Re¬ 
gistration Act, for registering documents after 
thfir due execution. C. P. W, 12 also swears that he 
refrained from getting any of these bonds regis¬ 
tered at the instance of the insolvents and for 

their benefit. They were afraid registration would 
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attraob pnblioifcy and spoil the whole game. 
The game they ba^ in view was that th'e appal- 
lanta should be paid in full and that by raising 
money from other sources on the security of 
immovable properties. The oorrespondenoe that 
passed between the parties unmistakably shows 
that the insolvents were in difficulties even from 
the time of the first bond in Vrischingom 1099 
and that the appellants were fully aware of the 
embarrassed condition of their debtors. It is 
more or less common ground that all the pro¬ 
perties charged under Es. 1 were included in 
these unregistered bonds and that those proper, 
ties constitute the bulk of the immovable pro- 
parties belonging to the insolvents. It is impos- 
Bible to look upon this conduct of the insol¬ 
vents in executing documents in favour of tbe 
appellants charging the bulk of their properties 
with a view to give them security for past debts 
as anything but an act of insolvency within the 
• meaning of s. C, Insolvency Act, and on facts 
admitted by o. F. ws. 8, 10 and 12, it is impos¬ 
sible to hold that the debtors were not acting as 
free agents in entering into this secret arrange¬ 
ment with one of their creditors. It strikes us 
as a clear act of fraud and collusion calculated 
to defeat the provisions of tbe insolvency law. 
We are unable to discover any motive whatever 
on tbe part of tbe insolvents, but that of giving 
a preference to tbe appellants. Knowing that the 
insolvents were in embarrassed ciroamstances 
tbe appellants took security for a past debt with 
no present advance or any promise of further 
advances in future so that the insolvents may 
carry on the basinesd and get out of their diffi¬ 
culties. The appellants wanted to make their 
position secure and for that purpose agreed to 
keep the arrangement secret lest registration 
should invite publicity and pave the way for tbe 
insolvency of their debtors. It is the motive or 
object of the transferor that is material with 
respect to an application under S. 36. But in 
this case the so-called prior agreement is both 
collusive and fraudulent, which means or im¬ 
plies that both are at fault. According to the 
Court below and the appellants, by ex. lxxv 
the debtors were only giving effect to a binding 
prior agreement. But in our view that agree¬ 
ment was by no means binding. It is only trans¬ 
fers given in performance of a prior valid 
agreement that would take the transfer beyond 
tbe purview or the mischief of the Insolvency 
law. Bee In re Jack&on\ Ex parte Hall^ ( 1877 ) 

4 ch. D. 682 at p. 684 : (46 L. J. Bk. 39). 

[36] To hold that by a device like that resort¬ 
ed to by the present appellants i. e. taking fresh 
bonds every three months with a view to evade 
tbe law regarding registration of documents, a 
oreditor could suooessfally bypass the provi¬ 


sions of S. 86, Insolvency Act, would, in our 
opinion, be wrong and would also tend to 
encourage fraud. 

[36] Further, a prior agreement to give 
security is asked to be inferred from tbe con- 
duct of tbe debtors in executing those bonds. 
No independent agreement is alleged or proved. 
Agreement, if any. had spent itself out with the 
execution of the first bond or with its renewals. 
Exhibit LXXV evidences a different arrange¬ 
ment or tranaaotiou altogether. It adds fresh 
properties as securifcy and in place of tbe pri¬ 
mary charge which tbe unregistered bonds gave 
tbe appellants over the properties included in 
them, Ex. LXXV gives only a subordinate charge 
regarding those properties. Tbe appellants knew 
Exe. I and li bad already come into existence 
and Ex. I showed full consideration was received 
therefor. According to the evidence, by the date 
of the execution of Ex. LXXV tbe debtors had 
received Bs. 66.000 out of tbe consideration for 
Ex. I. Keeping the whole of it to themselves 
when the debtors executed a new bond to the 
present appellants charging more properties, it 
is difficult for us to think that the object of the 
debtors was anything other than to prefer the 
appellants over other creditors. 

[37] An examination of decided oases shows 
that almost invariably transfers which are held 
valid pursuant to prior agreements are where 
tbe agreements are made contemporaneously 
with the advance of the loan or with the debtor 
incurring obligation in any other manner and 
not in cases similar to the present where the 
debtor transfers the whole or a substantial por. 
tion of his properties to a creditor for the par- 
pose of securing payment of a past debt which 
act itself might or would constitute au act of! 
insolvency. In the case in Sime, Darby d Co, 
Ltd, V. Official Assignee, A, I. R. ( 15 ) 1928 P. 0. 
77 : (107 I. 0. 233) the letters which the debtor 
passed to the creditor when the debts were 
incurred created a sort of lien on the goods 
purchased with the moneys advanced, or at any 
event, their Lordships were prepared to hold 
that the debtor honestly thought that those 
letters gave the creditor a charge over the goods. 
The same is the case in Tkoma v, Joseph 
Panjtharan, 10 T. L. j. 146, already referred to. 
There the oreditor stood surety for the debtor 
when tbe latter was brought under arrest in 
execution of a decree against him. The decree- 
debt was afterwards discharged by the creditor 
and subsequently the debtor gave a hypotheca. 
tion bond charging his properties. That bond it 
was that was sought to be annulled there. The 
oreditor s case was that there was an agreement 
to give such a bond even at the time be stood 
surety and that tbe bond was executed pursuant 
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to that agreement. That case was found to be 
true and it was on that basis that the transfer 
impnened was held not to be one in fraud of 
creditors. 

[38] We shall in this context refer to Hals- 
bury's Laws of England (and Bdn.) vol. il, 
para. 29 at pp. *21 and 22. There it is stated 
thus : 

‘ An assignment by a debtor of the whole or sub* 
stanuallv the 'vhole of his property in consideration of 
a past debt is an aot of bankruptcy within this provi¬ 
sion of the law, whatever the motives of the parties 
may have been. This is not so, however, when the 
debt was an advance made upon the promise of the 
debtor to give eeourity for it at a subsequent time; bub 
the security must be a valid one and the promise 
absolute. The onus of proving the existence and bona 
fides of such a prior agreement is upon the person who 
sets it up. The fact that such prior agreement is 
uuonfnrceable for want ef a memorandum in writing as 
required by statute (Statute of Frauds) and that the 
debtor failed to set up the statute in answer to the 
olalm of the lender for performance of the agreement 
will not invalidate the assignment. The giving of the 
secur ty by the debtor must not in such cases be post¬ 
poned for the purpose of preserving his credit. Such a 
postponement is evidence of an intention to prefer the 
grantee to the prejudice of creditors.” 

Among the cases relied upon in support of the 
viow asb out ia the last sentence of the above 
extract reference may be made to two of them. 

[.39] In Ex parte' Burton; In re Tunsiallt 
(1879) 13 Ch. D. 102 : (41 I;. T. 571), shortly 
before a trader 6led a liqui^^ation petition he 
executed a bill of sale of gubstantially the whole 
of big property, to secure the repayment of an 
advance which had been made to him two 
months previously. At the time when the aA- 
van)3e was made the borrower agreed to give a 
bill of sale* to secure it; but the agreement was 
that the bdl of sale was not to be signed 
the lender lost confidence in the borrower. The 
Court of Appeal held that the document could 
not be supported. In reversing the deoia.on of 
Sir .Tamea BacoD 0 J- in Barkrupicy. James 
L J Eaid at pp. 108 to 109 of the report aa 


frofrrrloK to Ex parts Fisher; In re dsh, 
asva^Tch. 638 : (tl L. J Bk. 62) we held that it 
•ft fraud on the bankrupt law (or a mao to undertake 
tft ffive bis creditor a bill of sale when required, that is 
to say- ^hen the oircumftances of the debtor ehall be 
snob aa to require tbe creditor to demand it. That 
decia’O'i egtabij.-hed an exception upon an exception. 
That which ia void is an as^ianment of all a man’s 
property for a past oonsideratioa. But a Court of 
Bquby regards that which has been acreed to be done 
done, and therefore it has been said that, if it was 
really part of the understanding when the m'^npy was 
advanced that a hill of sale should be civen then that 
agreement wnuH be the eame th'Dg as if the hill of sale 
bad been actually given at tbe time. The bill of sale 
would be anstained bv th® previous Bgre^raent, But 
Ex Fisher, In re Ash, (1878) 7 Cb. 6"6: (41 L. J. 
Bl?. 62) eptablisbed this exception upon that excep- 
t'O ' to tbe role, viz. that if tbe bargam be not an out 
and out one, but only an agreement to give the bill of 


sale when required, then it is only a device to enable 
the debtor to acquire false credit, and the.creditor is 
not entitled to avail himself of it in the event of the 
debtor’s bankruptcy. Ibis a fraud on the bankrupt law. 
To my mind that is exactly the present case. Tbe bill 
of sale was not to be signed till the borrower bad 'lost 
the confidence’ of the lender. All the facts are oonsis* 
tent with this view, and are inooaalstsnt wUh any 
other.” 

Baggallay L. J. agreed with the above view, but 
Thesiger L. J. (as he then was) in donourring 
with tbe leading judgment added thus : 

“...The only question is whether, at tbe time when tbs 
advance was made, there was such an agreement to 
give the bill of sale as this Court can give effect to. The 
debtor’s evidence is that the b!)l of sale was not to be 
signed till Whitehead had ‘lost confidence’ in him. If 
that evidence is not displaced it brings the case within 
the principle of Ex parte FiOier^ In re Aih, (1878) 7 
CB. 636: (41 L. J. Bk. 62) which is not to be frittered 
away by nioe distinctions, and the evidence of White¬ 
head admits something of the eame kind, for be says 
that bill of sale was not actnaLly signed (ill be had lost 
oonfidenoe in (be debtor.” 

In the case before us there was no agreement at 
the time when advances were made or goods 
were sold and tbe agreement, when it came into 
being vas that the bond should not be registered 
except a? a last resort. It was to he keyt renew¬ 
ed or substituted from time to time. In fhe cafe 
cited the signing of the bill of sale was itaell 
postponed but bore what is put off is the regis¬ 
tration after it is executed. 

[ 40 ] In Bx parte Fisher, In re Ash, (1878) 

7 oh. 636 : (41 r» J. Bk. 62), a trader applied ('© 
a creditor, who bad previously advanced him 
£500 for a further advance of £l00 which was 
accordingly made on tbe debtor giving a con¬ 
ditional promise that if he did not repay tbe 
£100 within ten days be would make an assign- 
meat of all his property to tbe creditor to secure 
both the past and fresh advance. Defaiile was 
made in payment, and the assignment was exe¬ 
cuted. Shortly afterwards the debtor became 
bankrupt. Reversing the deci-ion of tbe Chisl 
Judge in Bankruptcy the appellate Judges held 
that tbe assignment was an act of bai>kruptcy 
and that it was void against the creditors. Cer- 
tain extracts from tbe judgment Melliab L. J. 
gave in the appeal may upefully be quoted here. 
While referring to tbe argument that tbe agree¬ 
ment to give a bill of sale at tbe time when the 
fresh advance was made but a reietition of pro¬ 
mises previously made the learned Lord Justice 
observed thus at p. 644: 

“Although we do not dispute tbe rule that where a 
Bura of money is advanced on the faith of a promise 
that a bill of eale shall be given, such eum is to be 
treated as a present aivance on the security of a bill 
of sale, wo do not think this rule will protect transso- 
tions where the giving of the bill of pale is purposely 
postponed until the trader is in a state of ins 'Iveoov, 
in order to prevent the destruction of hie credit, wb oh 
would result from registering a bill of eale. We think 
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4hat each a postponement is evidenoe of an intention 
to oommlt an aotual fraud against the general 
ereditore/' 

Again at p. 645 it is seen observed: 

“We ace ol opinion that if we were to hold this bill 
of sale to be valid, we should praotioally abrogate the 
rule that the assignment of the whole of a debtor's 
eSeots in consideration of a past debt is an act of 
bankruptoy, and should in every case enable a lav ur- 
ed creditor, who can trust his debtor to give him a 
bill of sale of all bis property when required ,*^0 obtain 
payment of his debt in full to the prejudice of the 
other creditors." 

Another case reported in the same volutne can 
also usefnlly be referred to here. In Ex parte 
Cohen\ In re Sparlte, (1878) 7 ch. so: ( 4 i L.j-Bk. 
17) with respect to two bills ol sale given lo a 
creditor by a debtor there was an agreement 
between them that the bills ofi^ale were from 
time to time to be renewed so a's to render it 
not necessary to register them. The bills were 
accordingly renewed every nineteen days, and 
this was done three times. The debtor then be. 
oame bankrupt and it was held that the last 
billa of sale were invalid, as constituting an act 
of bankruptcy. In confirming the decision of the 
Ohief Judge in Bankruptcy James L. J. said; 

“It ie an established piinoiple in bankruptcy that 
an assignment ol ail the goods of a trader by way of 
eeouritry for a past debt is not a valid assignment. 
Here I find an assignment of all the goods and stock* 
In-trade of the debtor, wbioh on the face ol it purports 
to be made in consideration of two sums ol 
£i7'10s. each, advanced immediately before tbeezecu* 
tion of the deed. There was, in fact, not one farthing 
advanced on that day to the debtor. It appears to me 
that this was an act of bankruptcy, as it must neces¬ 
sarily have the efieot of dofealtng and delayin.:; the 
oreditoEs. Then It was said 'bat though the security 
was for a past debt, it could be supported by reason of 
a prior agroeraent made between the parties. But that 
agreement was evidently concocted for the purpose of 
evading, if possible, the remedy which the Act as to 
bills of sale intended to provide for the benefit of 
creditors. This attempt at fraud does not, in my 
opinion, strengthen the position of those who rely upon 
it 10 support the assignment. To bold that such an 
assignment oould stand, would be a direct encourage¬ 
ment to fraud.” 

A passage from L. J.'g judgment also 

may be quoted here: 

• . • • I think that this does not como within 
the oases cited, where a bill of sale is upon an advance 
agreed to be given, and is afterwards given, in which 
case it has been held to relate back to the time of the 
advance In all those case.s tbo agreement to give the 
bills of sale was binding on the debtor for the benefit 
of the creditor; but it is obvious that this debtor did 
not agree to give a fresh bill of eale for the benefit of 
the creditor. On the contrary, it is a device between 
them for the benefit of the debtor, to enable him to 
avoid that registration which the Act of Parliament 
has required. Such a consideration ought not to pre¬ 
vent the npplioutlon of the ordinary rule that a 

conveyance of all a man’s property fora past debt is 

an aol of bankruptcy. On the contrary, it aggravates 
the case, as indioatiog actual fraud.” 

In the face ol these authoritie3.'it is in our opin¬ 
ion idle to contend that Ex. Lxxv should be 


taken to be a valid eonvejanoe because it was 
executed pursuant to a prior agreement. In the 
last mentioned case the last two bills were re¬ 
gistered after the presentation of the petition 
for liquidation and all three Courts held the 
documents to be invalid and void as against the 
trustee under the liquidation. Had the present 
appellants got tfceir third bond registered similar 
fate would have overtaken it and their position 
cannot be any the better because tbey took a 
fresh bond. It has only worsened the position; 
because it is after Exs. I and ii and it embraces 
more properties. 

Ul] What Hellish L. J. refers to in Ex 
parte Coclien\ In re Sparke. (1878) 7 ch. 20: 
(41 L. J. Bk. 17) 8s the ordinary rule is well 
illustrated by the deoision in In re Jukes, Ex 
parte Official Receiver, (1902) 2 K. B. 68; (71 
L. J. K. B. 710) where it was held that; 

“A oreditor who takes a transfer of substantially 
the whole of the property of his debtor In payment of 
a past debt, with notice that there are other creditors, 
Cannot be said to be acting in good faith, and is there¬ 
fore not entitled to the protection of S. 49, Bankruptcy 
Act, 1883; and such a transaction is an aot of bank- 
Euptoy and prima facie a fraudulent preference on 
the part of the debtor." 

[42] The case that Ex. LXXV was got executed 
through pressure and threat of legal proceeding 
has next to be considered, Vfe may at once 
state that there is no evidence regarding it except 
the interested testimony of c.P.W. 12 and the testi¬ 
mony of c. P. ws. 0 and 10. of whom we have 
already said that they are out to help by their 
evidence the pre-ent appellants. Exhibit Lxxv 
is silent with regard to any pressure or threat 
of any proceeding, civil or criminal. Nor does 
it refer to any prior agreement or the execution 
of the unregistered bonds. We were not told what 
the threat regarding the criminal prosf cution 
was. Presumably it was about the alleged non¬ 
return of the three unregistered bonds. We are, 
however, unable to accept the version that the 
appellants parted with them on the rrquGj-t of 
the debtors or that the debtors gave them to ihe 
mortgagee under Ex. I. It is extreuiely unlikely 
that the appellants would havo partt-d wiili the 
bonds without obf.aining a receipt, but tbat is 
what c. p. w. 12 wants us to believe. The deb. 
tors gay they did not ask the merfgagee to give 
them a receipt. What o. l\ W. lo .=^tated about it 
was that he banded ovc-r the three unregietered 
bonds to c. p. w i, but neither the latter nor 
his brother c. p. w. 2 was asked anything about 
it. 0. P. W. 1 was examined in 11C6 and hie 
brother c. p.w. 2 in 1107. Their father the mort¬ 
gagee was examined in 1108 and it was only then 
that the suggestion ia made fer the fir^ time 
whether the debtors bad not handed over to him 
the unregistered bonds they executed in favour 
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of the present appellants. He stoutly repudiated 
it. 0. P. W. 12 admits he did not issue any re. 
giatered notice to the debtors demanding the 
return of these boads. In these oircumatances 
we have no hesitation to hold that the story 
that the three unregistered bonds were given by 
the appellants to the debtors and that the latter 
gave them to the mortgagee under Es. 1 is a 
mere myth. With it must fail the case that 
Ex. LXXV happened to be executed under pressure 
as no other form of pressare or threat was sought 
to be pressed into service. We cannot, therefore, 
find out way to hold that there was any real or 
honafide pressure. It is all mere sham. 

[43] Be that as it may, we shall, however, 
assume that there was pressure and examine 
whether any pressure as alleged would be of any 
avail to the appellants to sustain the validity of 
the document in their favour. When Ex. LXXV 
was executed the debtors must themselves have 
realised that their future was doomed and that 
sooner or later they will have to face the insol¬ 
vency Court. To add to their inability to pay 
their debts out of their own money there was the 
fact that Exs. I and ll had already come into 
existence and the debtors had with them Rs. 66,000 
out of ths consideration therefor. When they did 
not intend to use that money or any portion 
thereof to discharge their debts their insolvency 
was inevitable and we can unhesitatingly say, 
they themselves had realised it. It is settled law 
Ghat a threat of legal proceeding to a person in 
hopelessly involved condition is no genuine 
sure at all, bo as to make a transfer, whieb 
otherwise appears fraudulent, a bona fide ■ 
fer. BeeEirpa Bamw. Official 

(27) 1910 Lab, 6 . This follows an earliet ^eoiemn 

of the same Court reported . 3 . 

y, Official Receiver, a. i. b- 

arose 0 “*^ ° English oases namely, Ex 

case refers to ^ ^ 

uTl J. oh’. BEC) and Ex parte Wheatler. In re 
Grimes. ( 1 S 8 I) 45 L. T. 80. The decision m Offz- 
cial Receiver, Trivandrum v. Nallaperumal 
Ptllai, 1946 T. L. R. 465, takes the same view as 
the Lahore High Court took in the cases refer¬ 
red to above and follows Ex parti Hall', In re 
Cooper, (1SS2) 19 Ch. D. 580: (61 L. J._Oh_ 556) 
and another English case reported m in re 

Ramsay, Ex parte Deacon, (1913) 2 K. 

(82 L. j. K, B. 626) in support of the View that 

pressure by the creditor as a defence to an a e- 
gation of preference must be an effective and 
bona fide pressure. Krisbnaswami Aiyar u. J. 
quoted the following extract occurring at 1^685 
of the judgment of Jessel M. B. in Ex prteHall, 

In reCooper, (1682) 19 ch.D. 680; (61 L.J.Oh 666): 


A. I. R. 

“It appears to me that it would be absurd to call tt 
pressare. A man says to bis creditor, ‘1 am about to 
become bankrupt, or I shall stop payment in a week*’. 
The creditor says ‘pay me my debt, or I will ene you 
(or it.’ Can that be called hona fide presEUie by the 
creditor? When you consider the maUer, it seems to 
me that it would be absurd so to call it. And that is 
exactly what occurred in the present case. Of coarse, It 
would be an entirely different matter if the creditor did 
not know of the state of his debtor’s affairs.” 

In the present case the correBpondence between 
the parties together with the appellants’ conduct 
in keeping the bonds executed to them unregis¬ 
tered and the further fact of their knowledge of 
the existence of Exs. I and il leave no room for 
doubt that when they got Ex. LXXV executed the 
appellants had full knowledge of the state of 
affairs of the debtors. 

[4i] In 1945 T. L. E. 466, the learned Chief 
Justice also quotes from the decision of PhilU- 
more J. (as he then was) in In re Ramsay; Ex 
parte Deacon, (1913) 2 K. B. 80: (82 L. J. K. B* 
626). If we may say so with respect that extract 
embodies a very clear summary of the law rela¬ 
ting to fraudulent preferences. The extract 

»‘Id my opinion this is a question of fact which, ol 

course, must be approached ® 

law. I assume the proper view of the ^ 

coDStitute a fraudulent preference the debtor must be 

insolvent to his knowledge and the tra^aoUon* mast 
be within the statutory period, and the Court must be 
satisded that the dominant or substantial motive was 
to prefer the creditor, and was not to obtain some 
advantage to the debtor, or rather to get nd of the 
ncRatlve expression, that there was no substantial ad¬ 
vantage to the debtor likely to accrue by reason of the 
act of preference, no escape from criminal prosecution, 
no escape from being declared, whether criminally or 
not, a trustee who had failed in bis trust, no advan¬ 
tage which would enable him to keep afloat and oatij 
00 his business; and althoagh in some cases a writ 
may be pressure, there are cases where writs are of 
absolutely no importance to the debtor, no terrm; and 
in such oases I do not think that the threat of a ^it, 
or the issuing of a writ, ought to be called pressare. 

[45] A decision by Patanjali Saatri J., repor¬ 
ted in Yenlcayya v. Official Receiver, A. I. B* 
(28) 1941 Mad. 796 : (200 I. 0. lio) may also use¬ 
fully be cited in this context. The relevant 
portion of the head-note to that case reads as 
follows: 

“The insolveut's financial condition was so hopeless 
that any threat or pressure of the creditors could have 
bad DO influence on him. The creditors knew of saob 
condition and were demanding payment, For some 
reason which had not been affirmatively established, 
the insolvent sold most of bis properties to one of the 
creditors in partial discharge of the debt due to him 
and the sale bad the effect of giving him a preference 
over bis other creditors: 

Held, that an intention to prefer the transferee over 
other creditors could properly be inferred in the circum¬ 
stances of the case in the absence of any reason why 
the insolvent sold practically all his properties to the 
transferee when his insolvency was imminent.” 

The law or the facts of the case are-not, there¬ 
fore, helpful to sustain the lower Court’s view 
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that Bx. Lxzv was exeoated on aooount of prea- 
sure and threat of legal proceeding. We accord, 
ingly differ from that view. 

[46] As the result of the foregoing discussion 
it follows that Bx. LXXV oonstitutes a fraudulent 
preference and we hold the same to be void as 
against the receiver. The decision annulling 
Ex. Lxxv is, therefore, confirmed though for rea. 
eona different from that found by the learned 
Judge. 

[47] The Official Receiver’s application con¬ 
tained a bare statement of the factum of the 
execution of these documents and that they are 
liable to be annulled. No further facts ate set out 
at all. The alienees who sought to defend the 
respective transfers in their favour would seem 
to have filed no counter statements. We were 
not referred to any such counter statement nor 
were we able to find one ourselves in the volu¬ 
minous records of the case. We desire to point 
out that in an enquiry held with respect to an 
Official Receiver’s application to annul transfers 
made by insolvents the receiver and the parties 
are expected to disclose their respective cases in 
their pleadings and the Court should hold the 
trial in the same manner as regular original 
suit is tried. An Allahabad decision reported in 
Chunnoo Lai v. Lachman Sonar, 39 all. 39i: 
(a. I. R. (l) 1917 ALL. 12), emphasises this 
aspect very clearly. The head-note to that case 
sets out this view in the following terms: 

"Where a receiver in insolvenoy seeks to have set 
aside, under the provisions of 8 36 of the Provincial 
Insolvency Aot,1907, a transfer made by the insolvent 
he should file a written statement (similar to a plaint 
in ordinary suit) setting forth the grounds on which 
the transfer is challenged, the transferee should put in 
a written reply, and the proceeding should continue* 
very much as in a suit. Such matters should not and 
cannot properly be disposed of ina^^ummaty manner." 

The observations of Ooutts Trotter J., as he then 
was, made in the Official Assignee of Madras 
V. 0. R. M. 0. B, S. Firm, 60 Mad. 5U at 
p. 543 : (A.I.b. (14) 1927 Mad, 626) about plead¬ 
ings in such cases may with advantage be quoted 
here : 

"It may, to begin with, be observed that however 
summary such proceedings in insolvency may be and 
we might indeed say, because the proceedings are 
summary, it Is incumbent on the Official Assignee 
making such applications to set out the exact grounds 
or cause of action properly'and definitely so as to give 
sufficient notice thereof to the other side. However 
much the vagueness of pleading by or on behalf of the 
lay public may be regarded as excusable, no similar 
reaBona are available in tbe cage of a law officer of the 
Orown like the Official Assignee." 

Further, though we have on the materials before 
UB given a decision in favour of the Official 
Receiver, we cannot help thinking the receiver 
oould have proved more helpful to the Court by 

placing all available materials in a more compact 
form. 


[48] Another matter which we wish to advert 
to is that the receiver should have made two 
independent applications to annul the two trans-' 
fers impugned in this case. Except when the 
alienations are tbe outcome of a scheme of fraud 
and conspiracy between tbe insolvent on the one 
band and the alienees on tbe other a joint appli-; 
cation or joint trial is not the proper procedure 
to be adopted. See In re Binjraj Ilarnandraif 
A.I.B. (22) 1934 Cal. 232 .* (60 Oal. 1S67), Official 
Assignee, Madras v. ‘Krishnaswami, A i B. (24) 
1937 Mad. 192 .* (l67 I. 0 . 620) and KuUappa 
Reddiar v. Veerappa Reddiar, A.I.B. (26) 1938 
Mad. 285 : (lei 1. G. 225). 

[49] Finally we desire to point out to the 
lower Court that it should spare no pains to wind 
up the administration of the estate of the insol. 
vents as expeditiously as possible. The petition 
giving rise to these appeals ^led in Meenon 1103 
was disposed of only in Thulam 1120 and the 
appeals have been pending before tbe High 
Court for very nearly six years. During the 
course of the arguments before us tbe learned 
counsel appearing for the various creditors 
(including tbe alienees creditors under Bxs. I and 
lxxv) told us that the oreditors would all very 
much welcome any action taken by the Receiver 
to sell tbe properties comprised in the estate free 
of all incumbrances and that in their opinion 
the interest of all creditors, secured or unsecured, 
would be amply protected by the Receiver bolding 
the sale proceeds to be dealt with according to 
the final decision regarding the validity or other¬ 
wise of tbe impugned transfers. There should, 
therefore, be no difficulty for tbe Receiver to 
expedite the winding up of the estate without 
losing further time. 

[60] As a result of tbe conclusions we have 
arrived at in this judgment both the appeals 
fail and we dismiss them with costs to the 
Official Receiver. Tbe appellants in both the 
appeals as also the other oreditors who bad 
entered appearance in these appeals will bear 
their respective costs. 

V,R.B. Appeals dismissed. 
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Kosei, Sankaran and Simon JJ. 

Kurien Kurien — Petitioner v. LaJcshmi 
Amma Kamalakshi Amma —Or. Petitioner, 

C. R. P. No. 443 of 1123, D/.23-1M949. 

Mortgage _ Term for renewal ^ Effect ~ Held 
there was no renewal ^ Suit for redemption held 
not premature — Transfer of Property Act (1882), 
S* 60. 

In a euU to redeem a mortgage dated, 1012-1082 
( ot a term of 36 years filed in the year 1121 it was oon. 
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tended by the mortgagee that the suit was prematara 
as there was a renewal clause in the mortgage which 
had come into efiect. By that clause, the mortgagor 
had agreed to execute a renewal on expiry of the ori* 
ginal term, giving credit to the mortgagee for the value 
of the improvements made by him*. 

Held (i) that if it had not been stated in the 
covenant that the value of improvements should be 
aseeseed and taken into account In granting the rene¬ 
wal, it would perhaps have been possible to bold that a 
renewal on the same terms as in the original mortgage 
wasin tbeooatemplacion of the parties. But as it was, it 
was not possible to say that it was a rene val strictly that 
was bargained for by the parties. It was not the same 
mortgage the term of which was expiring that was to 
be revived or renovated for another period of time. 
The renewal could not, therefore, have come into effect 
without something being more done by the parties and 
necessarily the mortgagee could not contend that the 
suit for redemption brought by the mortgagor is pre¬ 
mature; 

(il) That unless the term for which the renewal is to 
be executed is clear from the covenant either expressly 
or impliedly and unless the renewal is to be otherwise 
on the same terms as in the original mortgage, the mort* 
gagee cannot effectively contend 9hat the snit for re* 
demption le premature. [Paras 6, 7J 

T. K. Joseph^for Petitioner, Q, Velu Pillai^/or 
Cf. Petitioner. 

Simon J.—The question referred to the Fall 
Bench ie clear from the following order of re- 
ferenoe: 

^‘Defendant 2 in 0. S. No. 492 of 1121, on the file 
of the Tiruvelia Munsiff’s Court, is the revision peti¬ 
tioner and this revision is directed against the finding 
of the lower Court on Issue 1 that the suit is not 
premature. The suit was for redemption of a mortgage 
of 1082 Defendant 2 contended, inter alia, that the suit 
was premature, as the mortgage deed provided for a 
renewal, on the expiry of 36 years fix^'d in it. The 
lower Court raised Issue 1. regarding this oontentien 
and decided that issue in favour of the plaintiff. Hence 
this revision petition. 

Mr. T. K. Joseph, appearing for the petitioner, 
produced a copy of the mortgage deed of 1082. On 
goin"' through that document, I find lhat the cooten* 
tion of defendant 2, that there is provision for renewal 
in the document, is true. From the document, it is 
evident that the property was already outstanding on 
mortgage. The mortgagee was directed to redeem the 
previous mortgage, and enjoy the property, for a 
period of 38 years After the expiry of that period, 
there is a clear provision, for renewal, of the mortgage, 
in that document. This is what the relevant poition in 
the document says: Avadbi kizhingnya thangal nalathu 
muthal vacbohundakkunnu yella dbehann angaluk- 
kum sthip-kkunna kattidangalukkum alia poorna 
vilaiyiim kinaru kaiya^a itbugalukkulla chiJavam 
otbikar innn gnyayamai kodukkuoQU dhehaona vilai* 
ym vagaveahchu asharam raari ezhuthitfaannu kol- 
lavenna sammatbichchu poorna manasale kodiyal 
perukkueoththiadharamezhuthitbannirakkunnuthum. 
Mel nambra nambra theluva oh‘=et6u pattayam ithodu* 
koodi tbannirukkunnuthum agunnu.* There is no 
ambiguity in the language used by the parties, and 
therefore, it ie clear that there is provision for renewal, 
after the expiry of 86 years. Rpliance is placed, for the 
counter-petitioner, on a previous portion of the docu¬ 
ment and it rons thus: *Avadbi kazbiognyaoththik* 
karunnu oheilandaoththiyatthuvam dhebannaviU un* 
dayieunnal kodutbthu ozhippiohcba nadannukkoUam.’ 


It is not clear who is referred to at OththikiaraH, 
The reference could not be to the mortgagee, beoaose, 
in the subsequent portion, be is referred to as lhangal 
and not Oththikkaran. But the portion already ex* 
traoted, makes it clear, beyond any doubt, that there 
- Ib provision for renewal. 

It is contended for the counter-petitioner that the 
option regarding renewal rests with the mortgagor 
and not with the mortgagee and that therefore, the 
faot, that the mortgagor has thought fit to sue for 
redemption, Bb‘>wa that be is not willing to give the 
renewal From the wording of the document, no ques¬ 
tion of option ariseB. There is a clear statement to the 
effect that the mortgagor would give a renewal after 
the expiry of the period. Reliance is placed, for the 
counter-petitioner, on the decision in Kunjan v. Para- 
meswaran, 20 T. L. J. 673, for position, that the opiion 
rests with the mortgagor. It Is seen from the report, 
that the conclusion was reached on an interpretation of 
the document in that case The d^oiBiOD in Parethu v. 
Panicker 1 T. L. J. 147, in favour of the mortgagee, 
also rests U0OD the interpretation Of the document, in 
that case. The decision in Kurien v. Earihiyayani, 
1948 T. L. R. 174, in favour of ‘he mortgagee, also 
rests upon the interpretation of the olauee of the dooa- 
ment in that case. As was pointed out already, there 
is no question of option in this case, and the language 
used' shows, beyond any doubt, (bat the mortgagor 
was bound to execute the renewal. 

It is next argued, for the counter-petitioner, rely” 
ing on the decision in Chacko v. Ouseph, 24 T L. J. 
420, which followed the previous ruling of f-his Oonrt 
in Euruvilavarki v. Mathu Aeharu, 3 S.U D-161, 
that the mortgagee is not entitled to the renewal. No 
doubt this ruling eupporte the coumer-petitioner, hot 
I find from the reports of the oases in Parteihu v. 
Pamcker, 1 T. L J. 147 Erishnar v. Eumaran, 2 
T. II. J. 145, Eurten v. Earihiyayani, 19i8 T. L. B. 
174, that the documents in those cases did not contain 
any term, for which the renewal is claimed and yet 
the Courts allowed renewal. It may be noted, that 
though the expression ‘Kanom’ le used in Pune* 
thu V. Panicker, I T. L. J. 14.7 and Er%shnar v. 
Eumaran, 2 T. h. J. 145, the documents wero 
construed as embodying a redeemable mortgage, and 
therefore, no great weight need be attached to that 
expression. Since the point involved is an important 
one, and since I entertain donbts, 1 think it proper to 
refer this matter to a Full Bench, for an authoritative 
decision. The question to be decided Is, whether a 
motrgagee is not entitli-d to renewal, if the term for 
which the renewal is claimed, is uncertain, Without 
deciding this question, it is not possible to find, wbe* 
ther the suit is premature or not. I would, therefore, 
refer this question to a Full Bench, for an authorita¬ 
tive deoieioD. The matter may bo placed before a Full 
Bench, and a final decision arrived at. on the point, 
involve! in the C. R, P, in the light of the opinion of 
the Full Bench.” 

[ 2 ] The suit is for redeeming a mortgage 
executed on 10-I2.1082 for a term of 35 years. 
The Bait was filed in the year 1121 after the 
expiry of the term. The mortgagee contended 
that under the terms of the mortgage be wae 
entitled to a renewal for another term of either 
36 years or at least of 12 yeara. On this conten¬ 
tion the issue was raised whether the suit was 
not premature and the Court below held that as 
the option to renew wag with the mortgagor, it 
was open to him to bring the suit as soon as 
the original term under the mortgage expired* 
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This revision petition has been filed by the 
mortgagee against the finding on this isBue 
wbiob was decided as a preliminary issue. 

[8) The provision for renewal in the deed of 
mortgage in as follows : 

"Avadhi Knzbingnya thangal nalatbu muthal vaoh- 
ohundakkonnu yelia dhehannaDgalukkum Btbapik* 
kanna kattidangalokkuin ulla poorna vilaiyumkinara 
kaiyala itbugalukkaHaobilavumothtbikkaranou goya- 
yamal kodukkiHioa db'banoa vilai^um vagaveobobu 
atharam maibtbi yezbathi tbannukkoliajn yennu 
eanaiDadbiobobu." 

This means that the mortgagor agreed to exe. 
cute a renewal on the expiry of the term fixed 
in the document, giving credit to the mortgagee 
for the value of all the improvements made by 
him. Except for this undertaking by the mort. 
gagor, bis right of redemption on the expiry of 
the original term in the document could not 
have been questioned by tbe mortgagee The 
mortgages s plea that tbe suit for redemption 
is premature is to say that tbe renewal should 
be deemed to have taken place and that he is 
tbe mortgagee under a renewed mortgage. In 
other words, the clause for renewal occurring 
in tbe document is such as could automatically 
have come into operation on tbe expiry of the 
term of tbe mortgage. Tbe question for deci¬ 
sion is whether the provision for renewal ex¬ 
tracted above is such as could have coma into 
efiect without anything further being done by 
the parties to tbe document. 

[ 4 ] In Kunju Pareetku v. Rama Panicker^ 
1 T. L. J, 147. tbe question aroEe whether a pro¬ 
vision for renewal in a Kanom document was 
such as could be enforced at tbs option of the 
tenant. It was held that it was only in case 
that tbe tenant was not willing to take a renewal 
that he could be redeemed on payment of tbe 
kanom amount. It was a case where tbe tenant 
had acquired permanent occupancy rights under 
the provisions of the Jenmikudiyan Act. It was 
again the question of the renewal of a Kanom 
that arose in Narayanar Kishnar v. Easwaran 
Kumarnn. 2 T. L. j. 145, where it was decided 
that the tenant was entiilod to a renewal. In 
all kanom documents renewal is provided as a 
matter of right on payment of renewal fees and 
it has been held uniformly that renewal takes 
effect even without a renewal deed being brought 
into existence. 

[6] When in a kanom deed the mortgagor 
said “I shall either grant you a renewal of the 
deed, or redeem the property on payment of the 
kanom”, it was held-in Narayanan Kunjan 
Menonv. Narayanan Parameswaran, sot. L J. 
873, that the option was to be exercised by the 
landlord and not the tenant. In Ghacko v. 
Ou&eph, 24 T. L. J. 420, where a mortgage pro- 
vided for a renewal at the option of the mort¬ 


gagee and no term for the renewed mortgage 
was mentioned, it was held that the mortgagee 
could not claim a renewal. The question that 
arose for decision in Kurien v. Karthtyayani, 
1948 T. L. R 174, was one of limitation There a 
mortgage deed provided that on tbe expiry of 
tbe term on 14.1.1056 the mortgagee will have 
the option either to surrender the property on 
receipt of the mortgage amount and value of 
improvements or take a renewal The mortgage 
was neither redeemed nor a renewal was taken 
on the expiry of the term. Ultimately-when a 
suit for redemption was brought, tbe mortgagee 
contended kbat tbe suit filed more t^an fifty 
years after 14-1.1C66 was barred by limitation. 
It was held that tbe mortgagee should be deemed 
to have exercised his option by bolding posses- 
aion for a renewed term of twelve years and no 
actual renewal deed was necessary to effectuate 
the option. Limitation, therefore, was held to 
run from 14.1-1068 only. 

[6] The renewal contemplated in Kurien v. 
Karthiyayani, 1948 T. L. B. 174, was on the same 
terms as in the original mortgage and as tbe 
option was with the mortgagee, the renewal 
automatically came into effect on the expiry of 
the term fixed in tbe original mortgage. If a 
suit for redemption was brought before 14-1- 
1068, tbe contention by the mortgagee that tbe 
suit was premature would have been a complete 
answer to the suit. The High Courts in India 
have consistently held that where there is a 
covenant for renewal, if the option dees not 
state the terms of renewal, the new lease would 
be for the same period and on the same terms 
as the original lease in respect of all the essential 
conditions except as to the covenant for renewal 
itself. See Srish Chandra v. Voi MahamadS 

A. I. R. (26) 1939 Cal. 77 : (179 I. C. 813). 

t7] The terms of the renewed document in 
tbe present case are indicated in the provision 
(or renewal although it is not stated for what 
period of time the renewal should he. Tbe 
value of the improvements due to tbe mortgagee 
should be ascertained after the expiry of the 
original term of 36 years aud possibly such vuluo 
should be added on to the original mortgugo 
amount. This is the only indication as to what 
the terms of the renewed mortgage should bo. 
It the renewal should take place, there should 
initially be an agreement between the mort. 
gngor and mortgagee regarding tbe value of 
improvements cue to the mortgagee. This means 
that a renewal cannot as a matter of course 
come into effect on the expiry of the origin*! 
term. If the mortgage amount is to be varied on 
ascertaining the value of improvements due to 
the mortgagee, the renewed document so-called 
which might come into existence is not really 
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a renewal at all. The expression renewal is a 
relative term wbioh has to be construed with 
reference to the mortgage now subsisting. As 
is stated in Lani Mia v. Mahomed Easin 
Mia, 20 0. W. N. 948: (A. I. E. (4) 1917 
oal. 509): 

“the term renewal means a renovation, a restora¬ 
tion of something to a former or original state, a 
repetition, a beginning again; it may mean each or 
dither of those things, so far as there is any diSerenoe 
between them; it must, however, be a renewal, a reno¬ 
vation, or repetition or restoration of the same 8ab> 
jeot, A renewal of a lease, where the context does 
not require any diSerent interpretation to be given to 
it, must therefore mean the obtaining a lease as near 
as possible in every praotioable oircumstance to the 
existing lease, as if the subjeot, worn or wearing out, 
was to begin agiin. The ohoioe lies, in faot, between 
two alternatives; either to construe the covenant as 
futile, or to interpret it as intended by the parties 
to provide for a fresh lease on the same terms as the 
original lease.” 

If it had not been stated in the covenant in 
this case that the value of improvements should 
be assessed and taken into account in granting 
the renewal, it would perhaps have been possible 
to hold that a renewal on the same terms as 
in the original mortgage was in the contem¬ 
plation of the parties. Bat as it is not pos¬ 
sible to say that it was a renewal strictly that 
was bargained for, by the parties. It was not 
the same mortgage the term of which was 
expiring that was to be revived or renovated 
for another period of time. The renewal could 
not, therefore, have come into effect without 
something more being done by the parties and 
necessarily the mortgagee could not contend 
that the suit for redemption brought by the 
mortgagor is premature. The specific ques ion 
referred for desision to the Full Bench is as 


follows • 

“Whsther a mortgagee ia not entitled to a rwe- 
wal. If the term for which tbe renewal is olaimed 

is uncertain.” . . , i •- 

unless the term for which the renewal is 
bo be executed is clear from the covenant 
either expressly or impliedly, and unless the 
renewal is to be otherwise on the same terms 
as in the original mortgage the mortgagee can. 
not effectively contend that the suit for re¬ 
demption is premature. 

[8] The civil revision petition is, therefore, 
without merit and it is dismissed with costs. 
DM.R* Petition dismissed- 


[C. N. 22.] 
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Nanjinad Vellala Act (VI [6] of 1101), S. 26 - 
Determined share of female member of tarwad 
—Succession. 

Section 26, wbioh occurs in the Chapter relating to 
intestate suooesBion, clearly provides that the undivided 
share of every member of Nanjinad Vellala latwad 
determined as at the time of the death of that member 
shall be treated as his separate property. Where, there¬ 
fore, a female member of a tarwad died her share in 
the tarwad properties determined at the time of her 
death was heritable as her separate property and there 
being no child or any lineal descendants of her mother 
and her husband having remarried, tbe share devolved 
on her father: 22 T. L. J. 274 F. B. Foil,', 31 T. Ii. 
767, Disting, [Pa« 2] 

N.Varadaraja lyengaf — for Appellant', T, N, 
Subramonia Iyer—for Eespondent, 

Judgment.—Defendant l has filed this se¬ 
cond appeal against the decree of the lower ap¬ 
pellate Court allowing the suit. The plaintiff and 
defendants 1 and 2 are Nanjinad Vellalas. De¬ 
fendant 3 was the wife of the plaintiff and they 
had a daughter by name Mutbamiha who was 
married to defendant 1. Muthamma died leav¬ 
ing no children. The plaintiff had made a gift 
of items 1 to 5 in the plaint schedule to defen¬ 
dant 2 and Muthamma under Bx. I dated 39-8- 
1088. Items 6 to 10 are the properties of the 
sub-tarwad of defendant 2 and her daughter 
Muthamma. After the death of Muthamma 
defendant 2 settled the plaint schedule pro¬ 
perties on defendant 1 by a settlement deed 
EX. A dated 21-11-1115. Defendant 1 married 
another woman after the death of Muthamma. 
The plaintiff, therefore, questioned the compe¬ 
tency of defendant 2 to settle tbe properties on 
defendant i and filed suit for setting aside the 
settlement deed, for a declaration that be is tbe 
heir to the properties left by Muthamma and 
that he be granted a decree for the recovery of 
Muthamma's half share in tbe plaint schedule 
properties. The defendants contested the suit 
and stated that the plaintiff is not the heir of 
Muthamma and that as Muthamma died before 
claiming any partition she had no separate 
share in the properties. It was contended that 
on tbe death of Muthamma, the properties 
devolved on defendant 2 and that the plaintiff 
could not claim any right to the properties of 
the tarwad of Muthamma. The learned Munsiff 
dismissed tbe suit bolding that Muthamma had 
no separate or alienable interest in the pro¬ 
perties and that on her death the properties 
devolved on the surviving member of her tar¬ 
wad, namely, defendant 2 . On appeal by the 
plaintiff, the lower appellate Court held that 
Muthamma had a separate share in tbe pro¬ 
perties on the tarwad ascertained as at the time 
of her death and that tbe plaintiff was tbe legal 
heir to Muthamma under the provisions of the 
Nanjinad Vellala Act (vi [6] of 1101). Tlw 
plaintiff was, therefore, granted a decree for tbe 
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recovery of a half share in the plaint sohednle 
properties. 

[ 9 ] It was contended in aaaond appeal that 
as Muthamma died without claiming her share 
in the properties of the tarwad, she had no 
separate interest in the properties which could 
have been inherited by her father. Section 26, 
l^ajinad Vellala Act (vi [6] of liOl) provides : 

“For the purpose of this Chapter, the undivided 
share of a male member of a tarwad, or of a female 
member of a tarwad dying withont leaving her surviv¬ 
ing any member of her tbavazhi, in his or her tarwad 
property, determined as at the time of his or her death 
shall be treated as his or her property." 

This section ooours in the Obapter relating to 
intestate succession and it clearly provides that 
the undivided share of every member of a 
Nanjinad Vellala tarwad determined as at the 
time of the death of that member shall be 
treated as his separate property. The question 
arose in Ramalekshmi v. Kumaraswamy PiU 
Zai, 29 T. L. J. 274, whether the filing of a suit 
for partition by a member of a Nanjinad Vellala 
tarwad will effect a status of division among 
the members of the tarwad and the question 
was answered in the affirmative by a Full 
Bench of five Judges. The following observation 
was made in the coarse of the decision, regard, 
ing the effect of the provision in S. 26, Najinad 
Vellala Act: 

“Section 26, Vellala Regulation, provides that the 
share of a junior member of a tarwad determined as 
-at tbe time of hie or her death eball be treated as bis 
or her property. This shows that every member has a 
definite share in tarwad property subject to tbe rules 
of intestate succession provided in Ss. 16 to 25. If, at 
a man's death, his ebare becomes determined liable to 
be inherited by bis heirs, I can see no reason why we 
should not hold that divUioQ of status is efieoted by 
the institution of tbe suit for partition which is an 
unambiguous intention to divide from the rest of tbe 
family.'’ 

The learned advocate appearing for tbe reapon- 
dent referred us to tbe decision in Azhakiy(kna^ 
yakom Pillai v. Neelacanta Pillai, 31 T. L. J. 
767, in which it was held that a member of a 
Nanjinad Vellala tarwad has no disposable 
interest in the tarwad properties until he bad 
made a claim under s. 30 of the Act by a de. 
mand for his share intimated to.tbe other mem. 
hers of tbe tarwad. There was no occasion in 
that case to consider tbe legal effect of the 
provision in B. 26 , Vellala Aot. The rule formu¬ 
lated in tbe above case relates only to the 
question whether a member of a Velalla tarwad 
has a definite share in tbe properties of the 
tarwad during his lifetime so as to confer on 
him a power of disposal over suob share before 
he intimates his intention to claim his share in 
the properties to the other members of tbe tar- 
wad. This cannot override tbe express provU 
eion in B. 26 of the Aot that the share of every 


member determined as at the time of the death 
of that member shall be treated as the property 
of that partioular member so as to make suob 
share heritable. We, therefore, hold that when 
Muthamma died her share in the tarwad pro¬ 
perties determined at the time of her death was 
heritable as her separate property. It is pro-1 
vided by 8.23, Vellala Aot, that on the death of 
an intestate female leaving her surviving no 
children or lineal descendants of deceased child¬ 
ren or husband, or on the death or remarriage 
of tbe husband eucceeding under 8. 22, her pro¬ 
perty shall devolve on her mother's lineal des¬ 
cendants. Sub-section (2) to the same section 
provides that in tbe absence of her mother’s 
lineal descendants her father shall take the 
whole. In this case there are no lineal descen¬ 
dants of Mutbamma’s mother and her husband 
having remarried, tbe share of Muthamma must 
devolve on her father the plaintiff. We, there¬ 
fore, confirm tbe decree of tbe Court below and 
dismiss this second appeal with costs. 

D. R.B. Appeal dismissed. 
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K, Narayana Iyer Krishna Iyer—Appellant 
V. LeJcshmi Ammal and another — Respon^ 
dents, 

A. S. No. 83 of 1124, D/- 18-1-1950. 

(a) Civil P. C. (1908), O. 21, R. 10-Money decree 
—Application for execution — Lesser amount than 
due claimed through error—Waiver. 

Where in tbe case of a money decree, through a 
mistake in calculation or through any clerical error a 
lesser amount than that actually due happens to be 
claimed in an execution petition tbe decree-holder 
oannot be deemed to have waived bis claim to tbe por¬ 
tion left out and can rectify tbe mistake afterwards, by 
another application for execution for the amount so 
left out. [Para 5] 

Anno. C. P. 0., 0. 21, R, 10 N. 1. 

(b) Civil P. C. (1908), O. 2, R. 2-Applicability- 
Provisions of, do not apply to proceedings in execu¬ 
tion of decree—Civil P. C. (1908), O. 21, R. 10. 

[Para 7] 

Anno. C. P. C.. 0. 21 R. 10 N. 1 Pt. 3. 

T. M. Mahnlingom Iner — /or ApiJellant', T, 8. 
Venkiieswara Iyer—for Respondent 1. 

Judgment. — Judgment-debtor 2 in o. B. 
NO. 128 of 1110 on tbe file of the Trichur Dia. 
trict Court is the appellant before us. His appeal 
is against an order allowing execution as per 
E. p. NO. 51 of 1124 filed by the deoree-holder. 
Pursuant to an earlier execution application, 
B. P. NO. 46 of 1123, Certain properties belonging 
to the judgment-debtors were sold in court- 
auction on 4-3-1124. The sale was for an amount 
of Rs. 8372-8-8 which amount according to the 
sale proclamation represented tbe decree debt as 
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on the date of the sale. When the sale was held 
the deoree-bolder agreed to have tbe same set 
aside without the 5 per oent solatium in oase tbe 
sale amount was paid within a week. The 
amount wae accordingly deposited and the sale 
reversed. In due course the decree-holder with¬ 
drew the amount ^rom Court. This withdrawal 
was on 23. 3-1124. On 1-4-1124 judgment-debtor 1 
filed an application (m. p. no. H66 of 1124) to have 
a correct staiement of accounts prepared to as 
certain whether tbe sale was held for the true 
decree debt or for more. As a result of the 
investigation started on that petition it was 
found that larger amounts than that fetched at 
the sale were really due to the deoree-holder. 
Judgmenb-debtor 1 thereafter sought leave of the 
Court 10 withdraw his petition (m. p. no 356 of 
1124) and the Court rejected tbe same. The 
decree-holder then filed the present execution 
petition for the balance decree debt found due 
pursuant to tbe enquiry on M. p. 3S6 of 1124. 
The appellant's objection to the execution was 
overruled by tbe learned Judge in the Court 
below. Hence this appeal. 

[2] Mr. T. M. Mahalingom Iyer, the learned 
advocate who appeared before us on behalf of 
the appellant, raised two contentions. One was 
that the payment of the sale price into Court 
within one week of tbe sale was in accordance 
with an agreement or understanding between the 
parties that such payment will be in full eatis- 
faction of tbe decree debt. The other contention 
was that having omitted to make a claim for all 
amounts in tbe prior application for exeontion 
(e. P. no. 45 of 1123) the decree-holder was now 
precluded from claiming the amount so omitted 
by means of a fresh execution application. We 
shall deal with these contentions in their 
order. 

[ 3 ] When the sale was held on 4-3-1124 the 
Court had made a record as follows concerning 

the circumatances under which it was held: 

*’eold for Ua. 8372-8-8 to the decree holder’s Advocate. 

For confirmation 5-4-1124. Deoree-hotdcr’a Advocate 
figreen toe tale can be ees aside without poundage if 
piymenfi is made within a week as represented by the 
judgment-debtor." 

If tbe above shows anything it is only that the 
underrtanding related to the reversal of the 
execution sale and not to anything more. No 
other oonatruotion can, according to us, be given 
to those plain and unambiguous words quoted 
above. There is, therefore, no need to look into 
the subeequent conduct of the parties which, 
according to tbe decree holder, would show that 
tbe judgment-debtors even denied the existence 
of any understanding even with regard to the 
setting aside of the sale. Be that as it may, 
according to us the record of the proceeding 
does not substantiate any agreement as oontend- 
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ed before ua on behalf of the appellant. It ia 
worthy of notice that both in his objection 
petition to (he execution applioaEion and in bia 
memorandum of appeal to this Court the appel. 
lant had repudiated the existence of any agree, 
meot between tbe parties concerning the deposit 
or as to its effect. That no man can be permit¬ 
ted to blow hot and cold is a weil.knowxi 
docbriue. We merely point this out after having 
disposed of tbe contention on its merits. 

[ 4 ] There is no substantial variance between 
the parties as to whether the further amount 
claimed in the present execution application aia 
due or not. The appellant practically concedes * 
that tbe amounts claimed are truly due. The 
omission to include tbe same in the previous 
exeoqtion application E. F. No. 46 of 1123 was, 
according to the decree.bolder, brought about 
by a mere clerical error. When that application 
was filed on 19-4-1123 the aggregate amount of 
interest doe on the principal and interest decreed 
from the date of tbe decree till the date of tba 
application was really Bs. 2933-13-0. Instead of 
that the amount mentioned in the execution 
application in lieu of such interest was only 
BS. 16C6-0-0. It is this difference and subsegueni 
interest thereon that are claimed in tbe execu¬ 
tion petition now filed. This is not a oase where 
in a money decree the decree-holder sought 
execution in respect of certain heads alone 
among the claims allowed by the decree, 
or consciously limited the relief then claimed to 
a portion of any one of tbe different heads 
allowed, but a oase where through a wrong cal¬ 
culation tbe full amount of interest due was 
omitted to be included in the statement of 
claim. Tbe decree^holder was not a^are that 
a portion of the interest due happened to be 
omitted from tbe claim made under E F. No. 45 
of 1123. In tbe cases cited at tbe Bar from the 
conduct of the parties the Courts inferred a 
waiver by tbe concerned decree-holders with 
respect to a particular head of claim granted by 
tbe decree. A party cannot waive a right the 
existence of which be was not aware of at the 
ticne tbe demand is made. The present is a case 
of unconscious omission and not one belonging 
to the class of oases cited before us. 

[ 5 ] In Suhramanian Ghettyar v. K. MoseSt 
A. I. B. (16) 1S29 Rang, 182 : (119 I. C. 223), in 
an application made for tbe execution of a 
decree, interest was inserted and then scored 
out and tbe d.el6tion was accepted by tbe decree- 
holder. The Court read into the conduct of tha 
decree-holder in accepting the deletion a waiver 
of the claim to interest and it was held that tba 
decree-holder was not entitled to make another 
application to execute tbe decree for interest. 

Be iiuioted that there tbe entire interest portion 
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of the claim was omitted to be included in the 
application ae placed before the Court for issae 
ol process in execution. Brown J., who disposed 
of the case, was partioalar to observe ' 

*'It is not bis (deoree-bolder’s) claim sow that he 
did not know interest was due at the time. What he 
saye now merely amounts to tbie : I did knot? the 
Interest was due, but I had not Immediately before me 
material for oalculacing it and I, therefore, preferred to 
6le an application with the interest omitted. This is 
an entirely unsatisfactory esp anation The calculatmn 
of interest was a simple matter, which oould be done 
very quickly, and certainly need not have t^ken the 
month which elapsed between the filing of the first 
application snd the second application. 1 am of opinion 
that the application to exemte the decree for interest 
has bean rightly refused." 

An earlier passage in the judgment reads : 

"If the deoree.bolder wished to olaim Interest be 
clearly oould have done so, Ln his first appUcatidn. By 
faibng to do so, be must be deemed to have waived 
hie claim to Interest." 

The aotual decision in Shyam‘3, Oharan v. 
Protap Chandra, A. I. B (17) 1P30 Cal. 349 : 
(126 I. c. 764), no doubt BUpportB tbe appel ant's 
position. But all that is said in the judgment 
about this question is: 

"It is well-settled that a portion of an entire decree 
for which execution wa? not once claimed cannot form 
part of a subsequtnt claim in extcation." 

If W 3 may say bo with re^peot the point does 
not appear to us as f-o clear a? the learned 
Judges would to think nor was the learred 
advocate for the appellant himself prepared to 
commend the proposition so broadly stated for 
our aocaptance. Whon through a tuistaks in 
caloulation or through any clerical error a ieeser 
amount than that actually due happens to be 
oUimed in an execution petition, wa are not 
prepared to introduce any legal fiction to hold 
that the decree holder must be deemed to have 
waived his claim to the portion lefc out and 
that ho cannot rectify the mierake afterwards. 

(G] The case most strongly relied on by 
Mr Mahalingom Iyer was the decision of 
Beaumont 0. J. and Murphy J., in Panaji v. 
Ratanchand a.T.r (20) 1933 Bora. 364 (67 Bom. 
469). The deoree-bolder obtained a di-oree for 
prioGipal and interr-at up to date of payment 
and coats and applied for execution and executed 
it ID respect of the principal ani costs omittine 
interest. The form of application followed Form 6 
Appendix E to the Schedule of the Civil P. 0 ’ 
(V of 1903). It stated in para 7 . in acoordauce 
with the requirements of o. 21 . r. h ( 2 ) (g> 
that the claim in a suit was ua 13^9 to be paid 
to the plaintiff and coats and interest at the 
ratp of 6 per cent per annum from the date of 
the filing of the auit. Then in column 8 it showed 
what costa have been awarded and to»aU up 
those costs, with the aum of rs. 1369. as amount- 
iDg to R 0 , 161610 8 . Then in column 10 the 
plaintiff prays that the total amount of 
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Bs. 161610 8 and the costs of taking out the 
execution be realised by attachment and sale of 
defeedant’e moveable property. So that what rhe 
decree-boldeir asked for was payment of the 
principal sum and costs awarded by the decree, 
but he did not ask for execution in respect of 
interest awarded tx) him subsequent to the decree. 
Wnen a aubseqaent application was filed it was 
held that the effect of the earlier application for 
portion of the amount cue at the date thereof 
was to prevent the decree.holder from making 
subsequent application for the balance. When 
this case was read and commented upon at the 
Bar we pointed out that it was a oaso where the 
learned Judges had inferred a oODSoious waiver 
on the part of the decree-holder for the interest 
portion of the decree and not a case where they 
declined to set right an inadvertent omission. 
Though Mr. Mahalingom Iyer very strongly 
disagreed with our interpreting the decision that 
way we notice that in Mulla s Oommentaries to 
O. 2 , R, 2, Civil P. 0., the same view of the 
ease as we auggpsted is taken. That would be 
clear from the following comment occurring on 

pa^e 657i Mulla'a Civil Procedure Code Edn ii 

(1941): ■ ’ 

"Cut m the ease of money decree?, theBo.'nbay High 
Conrt has held that piecemeal pxecmioo U n- t perinis- 
eible and that if the deorfo bolder appliey for exetfution 
lor^ U89 than tho full amounti ho oiaflt be tuken ty 
waive h'8 right to execuiion for tho balance.” 

The part'Oulars of tho contents of the execution 
application set out in the ludgment would show 
that the leamnd Chief Justice was examining 
the details to see who'ber it was a case of an 
unconscious omission. He conoladed that it was 
pot. A reference to the casi's relied on in the 
judgruF-nt namely the dp.oieion of the Calcutta 
High C lurt in Sure Hunhur v. Taruck Chun- 
dtr, 11 \V. B 488 : (3 B^Ug L R. A. 0. 114) and 
that of the C**urb of Appeal in Foy'ster v. Baktr, 
(19I0) 2 K. B. 636 : (79 L. J. K. B. 664) Confirms 
ua iu our view that all that the learned Judges 
in the Bombay case dejifed was that a ca^e of 
conscious omission to include a portion of the 
decretal amount in the execution application 
would be treated a? a waiver of tho claim for 
the balance so as to prevent the judgment debtor 
from making a eubs-quent appli';ation for it. 
What the TWO eases re'ie-i on by BeHumont C. J. 
decided was that a judgment-crediior cannot 
divide bis decree and >a9ue several executions 
upon it for tbe amounts into which he chooses 
to divide it, a'd to cannot ass'gn to another a 
power which he does not himself poj-aeps. That 
i?, he cannot oadgn part of a decree No case of 
inadvertent nmiseion op any elerioal error arose 
in those oases or in the deoisioo in Panaji v 
Ratanchavd A. T R (20» 1933 Bom. 364 (67 

Bom. 463). These oases are no authorities for the 
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position that if a portion of a decree claim has 
been previonaly executed under circumstanoes 
similar to the present an application for exeou. 
taon of the remainder would not be sustainable. 
Mr. Mahalingom Iyer readily conceded no waiver 
could be pressed into service in this case. We 
are, as already explained, unable to hold that 
the decision in A. I. R. (20) 1933 Bom. 364 or the 
other oases relied on by him would support his 
argument unless a waiver can be inferred. 

[ 7 ] It was not argued that any other bar 
exists in the case so as to prevent further exeou- 
tion. There is no prior decision of the Court that 
the price fetched at the sale represented the full 
decree debt. Nor was any satisfaction entered of 
the decree. Admittedly the provision in o. 2, 
R. 2, Civil P. C., does not apply to proceedings 
in execution of a decree. No plea of estoppel 
was urged nor could one possibly arise in all the 
circumstances of the case. Perhaps the position 
would have been different had the sale been 
confirmed and the deoree-holder was claiming 
the balance as now. 

[8] The appeal is, therefore, without substance, 
it fails and will stand dismissed with costs. 

^ Appeal dismissed* 


[C* N, 24.] 

A. I. R. (38) 1951 TraYancore-Coohin 78 
Sankaran and Simon JJ. 

Periyamana Narayanan Potti— Defendant 
^Appellant v. Krishnaru Krishnaru^Plam- 

tiff — Respondent. 

A. S. No. 307 of 1124 (T), D/- 16-1 1950. 

(a) Debt Laws—Travancore Debt Relief Act (II 

and\n ot 1116). Ss. 8 and 9 _ Adjastment of debt 
by set-off, U payment under Act. ... 

An. amount tL 

air nTrhe'o“Su“sa“:f the inata.Lnt payment 
under the Debt Relief Act. hae to be treated «« 
paid by the judgment-debtor. [P ra J 

(b) Civil P. C. (1908). O. 21. R. 18 - Civil P C. 
(Travancore), O. 21, R. 16-ApplicabiHty - Set off 
of claims under cross-decree without filing execu¬ 
tion petitions. 

It cannot be said that claims under cross-decreeB 
oan be set ofi only in the manner contemp ated by 
O. 21, E. 16 (Ttavanobre). Rule 16 oan apply only 
when suoh oross-deorees are attempted to be exeouted. 
Even without Cling any such 

claims under oross-decrees could be set ofi and adjusted 
by agreement of parties or under ordets of 2 ^ 

Anno. 0. P. 0., O- 21, R- 18, N. 8. 

(c) Debt Laws— Travancore Debt Relief Act (II 
and III of 1116). Ss. 9 and 8 - Payment of debt by 

instalments—Excess payment—Refund. 

■Where the debt is being discharged by instalments, 
the excess amount paid cannot be deem^ to be a 
voluntary payment since the question of final settle¬ 
ment of accounts has to be taken up only at the nnal 


stage. Any amount, therefore, paid in exoesa of the 
amount regnired to be paid'under 8*9 has to be 
refunded to the debtor. [Para 41 

S. Narayanan Potti-^for Appellant ; M, Madha-^ 
van Nair—for Reipondent, 

Judgment.—Defendant l in o. B. no. 773 of 
1114 on the Attingal Mansiff's Oonrt is the ap¬ 
pellant. Daring the pendency of the suit, he bad 
applied for permission to discharge the debt 
under 8s. 8 and 9, Debt Relief Act (Acts ii and 
III of 1116 of Travancore). He has been accord¬ 
ingly paying the debt in instalments. By the 
decree passed in this case on 6-111117, it wae 
expressly stated that he is entitled to have the 
debt discharged as prayed for by him in his 
Debt Relief Petition NO. 1631 of 1116. This 
defendant had already filed two salts, 0. S* 
Noa. 1021 and 1022 of 1113, against the plaintiff 
in 0. S. NO. 773 of 1114. All the three suits were 
disposed of together on the same date. The 
decrees in those two suits, namely 0. S. Nos. 1021 
and 1022 of 1113, expressly directed that the 
amounts covered by those decrees should be set¬ 
off out of the amount decreed against the present 
defendant 1 in o. B. no. 778 , of 1114. On 16-11- 
1120, defendant i filed 0 m.p. no. lfi09i praying 
that an account of all the deposits made by him 
under the Debt Relief Petition as well as of the 
amounts appropriated towards this decree debt, 
as per the set-off ordered in 0. S. NOS. 1021 and 
1023 of 1113 . may be taken and the decree in 
o. s. NO. 773 of 1114 may be declared to have 
been discharged and the excess amount found to 
have been paid by him may be ordered to be 
refunded to him. The lower Court dismissed 
that petition. The appeal is against that order. 

[2] The lower Court dismissed defendant's i 
petition on two grounds. The first ground 
is that the set off pleaded by him cannot be 
allowed in the absence of pending execution 
petitions in all the three decrees as contemplated 
by o, 21 , R. 16 , Civil P. 0. The second ground 
is that since the decree-debt in 0. S. NO. 773 of 
1114 is being paid in instalments under the provi¬ 
sions of the Debt Relief Act, the balance amount 
due under that decree is not an ascertained sum 
and hence also the set off claimed cannot be 
allowed. Both these grounds are unsustainable. 
It cannot be said that claims under cross decrees 
could be set off only in the manner contemplated 
by 0. 21, R. 16 Rule 16 oan apply only when 
such cross decrees are attempted to be executed. 
Even without filing any suob execution petitions, 
the claims under cross decrees could be set off 
and adjusted by agreement of parties oc under 
orders of Court. In the nature of the cross 
decrees referred to above, the set off should be 
deemed to have taken effect in respect of the 
mutual liabilities as they stood on the date of 
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the decree. It was argued on behalf of the res* 
pondent that the decree in o. S. 778 of 1114, 
as it stands corrected as per the application of 
defendant 1 himself, does not make any direction 
for set off. The absence of such a direction 
cannot stand in the way of the set off being 
allowed. Farther there is an express direction 
in the other two decrees, o. B. Noa. 1021 and 1092 
of 1113, against the plaintiff in 0. S. No, 773 of 
1114, that the amounts under those decrees 
should be set off against the amount payable 
under the decree in o. 8. 773 of 1114. The plaid, 
tiff in O. S. 77S of 1114 is bound by those direo. 
tions. It is also significant to note that the 
decree in o. 8 . 1021 of 1113 states that after the 
set off directed by that decree there will be 
nothing for the plaintiff in that suit to realise 
by way of execution of that decree. This means 
that the set off and adjustment were meant to 
be effected on the date of the decree itself. In a 
similar case in Hiralal Singh v. Ramji Ram^ 
A. I. E. (6) 1919 pat. 312 : (52 I. C. 746) it was 
held that set off should be allowed even though 
the cross decrees are not before Court for the 
purpose of execution. The objection that the 
amount that was due under the decree in o. s. 
no. 773 of 1114 was not an ascertained sum, is 
also without substance. On the date of the 
decree in that case a definite and ascertained 
amount was due from defendant l to the plain- 
tiff, and the amount due under the other two 
decrees could be sot off and adjusted out of such 
ascertained amount. 

[3] Apart from the aspects mentioned above, 
it has to be pointed out that it is not strictly a 
claim for set off’ that has been made by defen. 
dant 1 in the present instance. What be hag 
prayed for is for ascertaining the amount paid 
by him towards tbe discharge of the decree in 
o. 8. No. 773 of 1114 and for declaring that the 
decree has been discharged and also for a refund 
of the excess amount found to have been paid 
by him. Since he has been paying the debt in 
instalments under the provisions of the Debt 
Relief Act, he is entitled to have suoh a settle¬ 
ment and the consequent relief. About the in- 
Btalments paid or deposited by him, there is no 
dispute. But it is argued by the learned advo¬ 
cate foe the respondent that any amount ad¬ 
justed by way of set off cannot be deemed to be 
amount paid under the provieions of the Debt 
Relief Act. We see no force in this argument. 
Any amount eatiefied by tbe judgment-debtor 
towards discharge of the decree-debt during the 
course of the instalmeut payment under the 
Debt Relief Act has to be treated as amount 
paid by tbe judgment-debtor. The amounts 
covered by the decrees in o. s. Noa. loai and 
1022 of 1113 were amounts belonging to the 


jodgment-debtor in this case and snob amounts- 
were really in the hands of the plaintiff in tbis^ 
case. Tbe effect of those decrees being satisfied 
by set off and adjustment towards the decree in 
this case is nothing short of those amounts 
belonging to defendant 1 having been paid on 
bis behalf by the plaintiff himself towards 
partial discharge of the decree in the present 
case. Accordingly we bold' that those amounts 
also ebould be taken into account as having' 
been paid towards the discharge of this decree, 
debt and such payments must be deemed to have 
been made on tbe date of the decree. To tbai 
extent tbe amount that remained due under the 
decree on that date most be deemed to havo 
become reduced. On this basis the total amount 
paid by the judgment debtor inclusive of tba 
instalment payments, has to be calculated and 
the question whether be has discharged the debt 
under S. 9, Debt Relief Act, has to be decided. 

[4] Then there remains only the question of 
refund of tbe excess amount, if any, paid by 
defendant l. The learned advocate for the- 
plaintiff-deoree.holder argues that even if there 
has been an excess payment, the same should 
be deemed to have been a voluntary payment 
and as suoh no refund can be allowed. Since 
tbe debt was being discharged in instalments 
and the question of final settlement of accounts 
has to be taken up only at the final stage as 
contemplated by 8. 9, Debt Relief Act, it can¬ 
not be said that the defendant was making any 
voluntary payment. It follows, therefore, that 
any amount paid by him in excess of the amount 
required to be paid under 8. 9, Debt Relief Act, 
to get a valid discharge of the decree, has to be 
refunded to defendant 1 after a final settlement 
of the accounts, and we hold accordingly. 

[6] In the result this appeal is allowed and 
tbe order of the lower Court is set aside. The 
case is remanded to the lower Court for fresh 
disposal of defendant I'a petition in accordance 
with law and in tbe light of the observations 
made above. Costa of this appeal will abide the 
final result of the petition. 

Appeal allowed. 

[G, N. 25.] 
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IIabeeb Mohammed and Mathew 

Mdrioken JJ. 

Vasudevan Namboodiri-^ Judgment-dehtor 
—Appellant y. Neelakanian l^amboodiri and 
others— Decreedwlders — Respondents. 

S. a. No. 60 of 1124 (c) D/- 4*1-1950. 

Limitation Act (1908), Art. 182 (4) -Cochin Limi¬ 
tation Act, Art. 166 (4)—Scaling down of debt 
covered by decree-Effect—Limitation. 

Under 8. 24, Cochin Agricultural Relief Act. 
BCallng down of the debt covered by a decree is an 
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ameudmoDt ol the decree and the amendmeot gives a 
fresh starting point of limitation for executing the 
decree. [Para 3 ] 

Anno. Lim, Aofc., Art. 182, N. 60. 

K. Sankara Kufuy—for Appellant; P, K, Aohan 
and 0. Bamanan-^for Re$pondtnta. 

Judgment.—'This second appeal has boen 
preferred by the judgment-debtor and the ques¬ 
tion raised is one of limitatrion. 

. [ 2 ] The decree is for money and it was pass- 
ed on 2-3-1114. The appellate Court confirm¬ 
ed this decree on 29-10-1115. When the 
decree-holder applied for execution by Execu¬ 
tion petition No. 3384 of 1118, the judgment- 
debtors opposed the application on the grounds 
that the decree should ba scaled down before 
execution and that the applicant was not com¬ 
petent to execute the decree. The execution 


A. li B. 

be given effect to. The aniendmont of a deeml 
gives a fresh starting point of limitation onderl 
Art. 166 ol. 4, Cochin Limitation Act, oorrespood-l 
ing to Art. 183, Indian Limitation Act. The rul-l 
ing reported in Sathi Parasa Reddi v. Sa^tya- 
narayammurthi, A. I. R. (32) 1945 Mad. 147: 
(i9i6.l M. ii. j, 39), supports this position. It 
follows, therefore, that the execution petition 
(e. f. No. 929 of 1122 ) is within time. 

[ 4 ] We oonfirm the order of the lower appd- 
late Court and dismiss this second appeal with 
costs. 

D.H* Appeal dumissed* 

[0. N. 26.] 
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Court overruled these objections. The judgment- 
debtors took the matter in appeal (0 the Dis¬ 
trict Court. The District Judge remanded the 
case to the trial Court, with direction to scale 
' down the decree, under the proyisions of the 
Agricultural Relief Act. Accordingly the Mun- 
eiff scaled down the decree on 6-12-1U9. But 
the execution petition was diemissed on 14 - 12 - 
1119 for want of prosecution. The decree-holder 
again put in Execution petition no. 3372 of 1119. 
Against this, defendant 11 filed bis objection 
on various grounds. The Munslff overruled 
these objections. Tte defendant filed an appeal 
before the District Court against this ord^v and 
also a second appeal to the Hikh Court. The 
High Court remanded the case to the Sluneiff 
for disposing of the ohjpotions on the meritfl. 
At this stage, all the decree-holders jointlj put 
in Execution petition no. 939 of 1123 after cur¬ 
ing the defects in the previous execution peti¬ 
tion. The Munsiff ending ihat execution was 
barred by limitation dismissed Execution Peti- 
tioa NO. 939 of 1122. The District Judge reversed 
this decision holding that there is no limitation. 
Heooa this second appeal. 

[ 3 ] The decree was amended by the trial 
Court on 6 *i 2 iii9 and the present execution 
application is within three years of that date. 
This amendment was made by the Munsiff as 
directed by tbe appellate Court. Under 8 24, 
Agricultural Rolifif Act of Cochin, scaling down 
of the debt covered by a decree is an amend¬ 
ment of the decree The decree becomes execut¬ 
able only after such amendment as provided 
for in S. 24. The direction given by tbe District 
Judge to the Munsiff to scale down the decree 
does not amount to an amendment as contended 
by the learned advocate for tbe appellant. Tbe 
Judge only brought to the notice of the Munsiff 
that tbe decree debt is one comicg under tbe 
Agricultural Relief Act and the prater of the 
judgment-debtors to scale down tbe debt should 


K. O. Jacob ~ Appellant V. IUyavira George 
and another — Bespo*>denta. 

A. S. No. 67 of 1124, D/-26-1-1950. 

Civil P. C. (1908), S. 47 -Direction as to interest 
oncosts in decree—Power of executing Court to 
circumvent direction* 

When the decree provided that tbe inieres' on oostf 
was not lo exceed a moiety 0 / the coets awarded, tbe 
execution Court is only bound t5 follow that direo'ion 
and not to attempt to oiroumvent the direction and to 
pies orders which in eSoot would go against tbe diree- 
tion given by the High Court. When the High Oourl 
deSnitely stated that the Interest was not to exceed a 
moiety of the principal the execution Court is only 
bound to follow tbe eame. [Para 8] 

Anno. Civil P. C., 8. 38, N. 8. 

(b) Contract Act (1872), Ss. 59 and 60—Appro¬ 
priation of payment Composite judgment-debt— 
Rule of appropriation in such case—Civil P. C. 
(1908), O. 21. R. 1. 

Tbe law gives ooneiderable latitude to (he oreditori 
in making appropriations of payments made by deb¬ 
tors. Tbe creditors have tbe right of election up to tbe 
last payment. Bat they may do eo only when debtors 
do nouthem'eelves make appropriations of tbe payments 
they make at the time when (be payments are made. 

Id the case of one composite judgment-debt oonns- 
ting ofaprincipal, interest thereon audcostsofthe suit, 
there is only one judgment-debt and it does not matter 
whether an appropriation of payment is made by the 
decree-bolder to tbe one or tbe other of the three com' 
ponent debts. Tbe decree-holder is not bound to appro* 
priste tbe same to the specific component debt named 
by tbe judgment-debtor. fPara 2] 

Anno. Contract Act S. 59, N. 1; 8. 60, N. 2, 6. 

T. K, Joseph—for Appellant; Josp.ph Augustine and 
K. K. Mathew—for Besyondents^ Nos. 1 and 2, reS' 
pectively. 

Judgment.—The vendee of the judgment- 
d*bfor IS tbe appelUnfi. The defendant*e property 
was sold in execution of tbe decree and on tbe 
appi^llant’s application the sale was set aside. 

As a condition precedent to the setting aside of 
the sale, this Court directed him to deposit 
R^. 15,000 without determining tbe actual amount 
due. Accordingly Be. 16 000 was deposited by 
t^<6 appellant. He then filed a petition stating 
that tbe amount deposited was in excess of tbe 
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doone.armoiint .and that such excess should be 
eefonded to him. There was dispute between the 
putiea as to the mode of calculation made by 
the contesting parties and so the Court directed 
a oaloulatiou to be made by the office. The state¬ 
ment thus prepared was objected to by both the 
Aides and the present order upholding some of 
the objections of the parties was passed. It gave 
farther direction as to how the oaloulation was 
to be made. The appeal is against this order. 
One of the decree-holders, i. e. plaintiff 2 has 
filed an objeotion to some of the direction given 
in the order. 

[2] Taking the appaal and the objection me. 
morandum, the points that would arise for 
consideration are (i) whether the Court was jueti. 
fied in allowing interest on costs of both the 
Ooucts exceeding a moiety; (ii) what is the sum 
adjadged under the decree as contemplated in 
8 . 31, ol. 3, Civil P. 0. and (iii) whether the 
direotion to the judgment-debtor to realise only 
half of the excess amount from the plaintiff 2 is 
^per. 

[3] Point (i) The trial Court decree was modi¬ 
fied by the High Court so that the amount found 
due was a little less than that decreed by the 
irial Court. The High Court decree had also 
directed that the interest on costs of the trial 
and appellate Courts was not to exceed a moiety 
of the principal. The learned Judge set-ms to 
think that he can ignore this provision as the 
new 0 . 0 . Guide does not prescribe any limit to 
the interest on costs. The C. C. Guide does not 
by that restrict the discretion of the Court in 
passing appropriate orders regarding the interest 
that 19 to accrue on sums adjudged. When the 
Ideoree provided that the interest was not to ex-- 
need a moiety of the costa awarded, the execution 

Court is only bound to follow that direotion and 
not to attempt to circumvent the direotion and 
to pass orders which in effect would go against 
the direotion given by the High Court. When 
the High Court definitely stated that the inter- 
eat was not to exceed a moiety of the principal, 
the execution Court was only bound to follow 
the same. Thus the decree-holder would not be 
entitled to interest on costs exceeding one-half 
of the prinoipal. At any rate as regards the costs 
of the trial Court, there would be no difficulty, 
for on 6-4-1105 the debtor had paid 52012 fanams 
—a Chs. to the decree holder. It is open to the 
decree-holder to appropriate the costs of the trial 
Court from this amount. As the appellate decree 
was passed only subsequently no appropriation 
of the High Court costa from this amount was 
possible It was argued, and this argument 
found favour with the lower Court, that since 
the decree-boldec had not made such an appro- 
priation before, he was not entitled to do so. 
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This goes against the principles laid down in 
PadmaTUihhaPamckarv Padmanahhan Menon 
31 X. L. J. 58, Govindan v. Velutha KunjUi 
30 X. L. j. 9 and Damodara Sfienot v. Moham¬ 
mad BototJur, 67 T. L. R. 1269. The law gives 
considerable latitude to the creditors in making 
appropriations of payments made by debtors. 
As pointed out in Damodara Shtonoi v. 
Mohammad Bowther 67 X. ii. R. 1269 the 
creditors have the right of election up to the 
last payment. But they may do so only when 
debtors do not themselves make appropriations 
of the payments they make at the time When 
the payments are made. Even under the provi. 
sions of 8. 69, Contract Act, the time for the 
debtor to intimate the oreditor how the amounts 
should be appropriated is at the time when he 
makes the payment. When the debtor paid the 
amount on 6-4.ii05 he had not intimated to the 
Court or to the decree-holder how the sum was 
to be appropriated. Besides in the case of one 
composite judgment, debt consisting of a prin- 
cipal interest thereon, and costs of the suit, 
there is only one judgment debt and it does not 
matter whether an appropriation of payment is 
made by the decree-holder to the one or the 
other of the three component debts. The decree- 
holder is entitled to appropriate the payment 
to any one of them and he is not bound to 
appropriate the same to the specific component 
debt named by the judgment-debtor. Thus, if 
the trial Court costs are appropriated on 6 - 4 - 
1106 , then the question of allowing interest over 
a moiety will not arise as the interest on costs 
had not exceeded half the costs on 6-4-H06, In 
regard to the High Court coats it does not appear 
that any appropriation has been made or pleaded. 
As regards this amount the lower Court will 
allow the decree-holder only interest up to a 
moiety of the same. In calculating the interest 

on costs the lower Court will beat the directions 
given above. 

[3] Point (ii) As per the High Court decree, 
the principal and interest till the date of the 
District Court decree came to 88261 fanams 
0 Ohs. 15 cash and interest. The debtor bad paid 
62.000 odd fanams on 6-4-1105 and a balance bad 
been struck. This came to 41842 fanam 8-2 chs .4 
cash. The appellant’s argument was that this 
latter sum should be found to be thff principal 
due or this is to be the aggregate sum adjudged 
within the purview of cl. 3 of S. 31 , Civil P. 0. 
That clause says that it is competent foe the 
Court to decree future interest on the aggregate 
sum adjudged from the date of the decree to the 
date of payment or to such earlier date as the 
Court thinks fit, provided however, that the 
amount of interest accruing from the date of 
the decree shall not exceed the aggregate sum 
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adjudged. It was abundantly clear that the 
aggregate sum adjudged was the sum found due 
on the date of the decree and not any balance 
that remained unpaid after crediting payment 
subsequent to the decree. The plaintiff-decree, 
holder is therefore entitled to claim interest 
after decree of the trial Court an amount equal 
to the aggregate sum adjudged. Such sum 
according to the High Court decree came to 86261 
fanams 0 0h.i6 cash. The argument of the ap¬ 
pellant’s learned Advocate on the contrary is 
not acceptable. The view of the execution Court 
in this matter is correct and it is upheld. 

U] Point (iii). The decree-amount in this 
case was due to plaintiffs 2 and 3. Plaintiff 3 
filed a petition under 6. 16, Debt Relief Act, 
showing one half of this deoree-amount as his 
assets. The present appellant was one of the 
major creditors of plaintiff 3 and was the 
counter-petitioner in tbe Debt Relief Act pro¬ 
ceedings. On tbe motion of plaintiff 8 one-half 
of tbe amount held in deposit in this Case on 
the date of the Debt Relief Act application i. e., 
one-balf of Be. 15,000 was secured to tbe credit 
of the Debt Relief Petition. Treating the same 
to he the assets of plaintiff 3 petitioner tbe 
amount was distributed among tbe creditors 
and the present appellant got a good share out 
of the same. He bad no objection then that 
plaintiff 3*9 share would not come to Rg. 7,600. 
On the other hand, he stood by and obtained 
a good share out of tbe same. Ha could not 
now therefore say that if any excess amount 
is due to him the whole of that must be recovered 
from the amount still held in deposit in the 
present case. The lower Court over-ruled this 
objection of the appellant and directed him to 
realise one-half of the excess amount, if any, 
out of the amount, if any, in that Debt Relief 
Act prooeediugB. This will stand. 

[ 5 ] No other matter was argued before us. 
The lower Court will make a fresh calculation 
of the amount due under the decree and then 
pass appropriate orders. The appellant will get 
only half of any excess amount that would be 
due to him on a proper calculation out of 
Bs, 7,600 held in deposit in this Case- Since 
both the parties raieed untenable contentions to 
some extent, we direct them to suffer their costa 
of this appeal, 

y.B.B. Order accordingly* 

[G* W. 27.] 
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Govinda Pillai J, 

Ahemad Hydros — Petitioner v. Alwaye 

M unicipaliiy — Respondent. 

Criminal Revn. PetD. No. 122 of 1950, D/-9-8-1950. 


. Always MOKfGlpAtiTY Il 1L 

Municipalities—Travancore District Municipal¬ 
ities Act (XXIII [23] of 1116), S. 365—Prosecutfaft 
for recovery of dues under contract to coUcet 
market cess—Competency. 

The amount due under a oontraot for the ooUeatar 
of market oess will not come under any of the MnnlA 
pal dues mentioned in seotion 365 and tbe proeeoattOB' 
of the contractor under S. 365 read with B. SI (t)> 
Scb. 11 would be incompetent. [Para Sj' 

K. P. Ittiyerah—for Petitioner; A. Sankara 
and K, Ayyapyan Pillai—for Respondent. 

Order. — This petition is by the aooased ia- 
0 . 0. 723 of 1123 on tbe file of the Second OlaBB^ 
Magistrate, Alwaye, to revise the order paasac^ 
by the learned Magistrate on 30-3-1950 that 
prosecution started by tbe Alwaye Munieipalitf 
was maintainable. The petitioner bad taken on 
oontraot the right to collect the gate fees ol 
Municipal Market for a period of one year from- 
9-2-1123. He had executed an agreement for tho 
purpose and registered the same. He was to pay' 
the Municipality Rs. 6109 the amount agreed itt- 
certain instalments. He paid some of the instaU 
ments and defaulted to pay tbe balance for 
certain reasons of which I am not concerned at-* 
present. The balance dues, according to the 
Municipality comes to Bs. 1830 and odd. To 
realise the same the Municipality has filed the 
present complaint under 8. S66 of the Distriot 
Municipalities Act xxix [29] of 1116 read with 
B. 31 (2) of soh. n. The accused contended that 
such a prosecution would not lie. After bearing 
arguments of both sides tbe Magistrate held that 
the prosecution is perfectly legal and ooxnpeteni 
for under 8. 365 any amount due to tbe Munici¬ 
pality was recoverable by resorting to a proeeoo** 
tion of the defaulter under B. 31 ( 2 ) of seh. U* 

Section 365 reads as follows ; 

*'A11 costs, damages, penalties, compensations, obarget, 
fees (other than school fees), expenses, rents (not beiiia 
rents for lands and bnildings demised by tbe Monlel* 
pal Conncil), contribution and other sums wbiob nodM 
this Aot or any other law or rules or bye-laws mate 
thereunder, or under any contract in respect ol watU 
supply or drainage made in accordance with this Asl, 
the rules or bye-laws are doe by any person to tbo 
conncil, may, if there is no special provision in IhlB 
Aot for their recovery be demanded by bill as pro^ted 
in tbe rules in Sob. II and recovered in tbe manaM 
provided therein.’* 

[ 2 ] It is not clear from the order of tha 
Magistrate under what category he can l^iBg 
the amouut in question. When asked, tbe learn¬ 
ed Advocate appearing for tbe Municipality 
stated that this sum would be on aoconnt ol 
"rent” mentioned there. This is amount doe oi 
account of a contract entered into by the aooue- 
ed with tbe Municipality for the collection tA 
the market oess. It can never be "rent” ooll" 
templated in that section. Tbe oorrespondinf 
provision in tbe Madras District Manioipalittli 
Act IV [ 4 ] of 1884 as amended by Act III [3l fit 
1697 was in 8- S69 which ran as follows: 
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All expenses inoacred by tbe Chairman or the 
Monioipal Gounoil and reooveiable by him or them, and 
vll rents (not being rents lor vacant lands, or lor baild- 
logs demised by the Muoloipal Qonnoil onder S. 177), 
fees, tolls and other payments due to the Manioipal 
Counoil under the provisioos of this Aot, or under any 
bye.law made under 8. 255 or under any oontraot 
made in aooordanoe with 8s. 147, 209 or 218, shall, if 
there is no special provision for their recovery oontain* 
ed in this Act, be recoverable as if they were taxes due 
to tbe Municipal Council under this Act." 

[3l In tbe case Abdul Azeez Sahib v. 
Cuddapah Municipality, 26 Mad. 476, it bad 
been held by Sir Arnold White, 0. J. that 
money due under a oontraot entered into 
with a Municipality for tbe right to collect tolls 
in consideration of a money payment does not 
fall within any of the provisions of S. 269, 
District Municipalities Act, 1884 and a contractor 
who fails to pay what is due under such a con. 
tract cannot be convicted and fined under that 
section. As was done here, tbe Pleader who 
appeared in that case also had argued that this 
amount would be "rent" within the meaning of 
that section. That was repelled and In re Jagu 
Santram, 22 Bom. 7C9 was quoted in support 
of that position. This question was again con. 
sidered by the Madras High Court in Mohamad 
Ibrahim Sahib v. Municipality of Anakapalli, 
16 cc. L. J. 702 : (A. 1. B. (3) 1916 Mad, 1108), 
where also it was held that toll gate kist is 
money due under a oontraot and that a prosecu¬ 
tion for default of payment of the same will not 
lie. The same is tbe dictum in Mahahab Ali 
Khan v. Presidentt Taluk Board Kurnool, 
A. I. R. (11) 1924 Mad 898 (2) : (26 Cr. L. J. 26l), 
The counter.petitioner's learned Advocate quoted 
United Motore (Coimbatore) Ltd> v. Palghat 
Municipal Council, a. I. R. (30) 1943 Mad. 122 : 
(207 I. o. 292), That has no application to tbe 
facts of this case. Under the Motor Vehicles 
Rules all buses entering and leaving the town 
were required to proceed to and start from the 
Municipal has stand. The United Motors 
(Ooimbatore) Lid., observed this rule and enter¬ 
ed the eaid bus stand. The Municipality had 
fixed certain fees for the use of the bus stand. 
The company contended that their buses had to 
enter the bus stand by force -of the Motor 
Vehiclee Rules so that the involuntary use made 
under compulsion did not make them liable to 
pay the cess. This cess was held to be liable to be 
realised by distraint. What the company had to 
pay was municipal cess and that could be realised 
by distraint or even by starting a criminal pro¬ 
secution against the defaulter. This has nothing 
to do with the case in hand. I hold, therefore, that 
the amount due under a contract for the collec¬ 
tion of market cess will not come under any of 
the municipal dues mentioned in 8. 366 so that 
lbs prosecution now started is incompetent. The 


lower Court will forthwith drop tbe proceedings 
against tbe acoused and discharge him, 

B.G,D. Accused discharged. 


[G. N. 28.] 
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Sankaran Nair Padmanahhan Nair—Ap~ 
pellant v. Narayani Amma Kalyani Amma 
and others — "Respondents. 

Appeal Sait. Nog, 703 and 704 of 1119, D/.21-8- 
1900. 

Travancore Nair Act (II [2] of 1100), S.41~Pro- 
petty gifted by father before Regulation (I [I] of 
1088—Nature of property. 

Id tbe absence of evidence to the contrary property 
acquired by gift from the father before Regulation 
I tl] of 1088 came into force bag to be treated by 
Courts ai the tarwad property of the donees and of 
their thavazhy; [Para 14] 

Eeld on conetruotion of deeds of gift in the suit that 
tbe properties gifted by the father were sub-tarwad 
properties liable for division: 32 T. L. J. 665 held must 
he regarded as overruled; 67 T. L. E. 913 and 1948 
T. L. B. 447, Dissent. [Para 16] 

T. E. Narayana Pillai — for Appellant; K. N 
Narayanan Nair—for Respondents, 

Gangadhara Menon J. —These are two con¬ 
nected appeals from the judgment and decrees 
of the District Munsifi, Mavelikara in o. S. No. 
104 of 1113. Defendant 1 is the appellant in 
A. 8. NO. 703 of 1119 and plaintififs i to 7, lo, 11. 
13 to 17 and defendant 8 are the appellants in 
A. S. NO. 704 of 1119. 

[2] A. S. No. 703 of 1119 may first be ooDBi- 
dered. The suit is for partition. According to the 
plaintiffs the plaint schedule properties are the 
sub-tarwad properties of plaintiffs and defen¬ 
dants 1 to 37 and they are entitled to 17/54 share 
over these properties. Defendant i contended 
that plaint Sch. B, items 6 to 32 which are 
properties obtained under two gift deeds Exe. A 
and B are not sub-tarwad properties liable for 
division. According to him plaintiff 1, defen. 
danta 1 to 4 and their deceased sisters Kunju 
Kunju Amma and Pappi Amma were alone 
entitled to these properties. (Vtde Para. 15 of 
defendant I’e written statement). The Oourt 
below found that Exs. A and B properties are 
sub-tarwad properties. This finding of the 
learned Munsiff is being challenged in appeal. 
We have, therefore, to determine in this appeal* 
the nature of tbe rights that the donees took 
under Exs. a and B gift deeds; whether they 
took the properties under Exs. A and B as sub- 
tarwad properties as found by the learned 
Munsiff. 

[3 j The mother of plaintiff 1 and defendants 
1 to 4 was Thevi Amma Narayani Amma, She 
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bad ten children through her husband Exisbnan 
Aiyappan of Kannattu Houee plaintiff 1, defen¬ 
dants ito 4 and the deceased Sankacan NatayanaUi 
Sankaran Parameswavan, Sankaran, Kesavan, 
Narayani Amma Kunju Kunju Amma and 
Narayani Amma, Pappi Amma. The father 
executed Ex. A gift deed in favour of hie eldest 
son on 5-3-1070 in conjunction with his uncle 
Narayanan Krisbnan. On 38-11-1081 he executed 
Ex, B gift deed in favour of four of bis children, 
plaintiff 1 and the deceased Sankaran Nara. 
yanan, Sankaran Parameswaran and Narayani 
Amma Kunju Kunju Amma. Exhibits A and B 
properties are, therefore, properties acquired by 
gift from the father and rights under these 
documents have to be determined in the light of 
the provisions of the Nair Act II [a] of lioo in 
respect of such gifts. Section 41 of the Act 
provides: 

“Property acquired by gift or bequest from the father 
or husband before BeguUtion I [1] of 1088 came into 
force eball, for the purpose of this Chapter, in the 
absence of evidence to the contrary, be treated as the 
tartvad property of the donees or devisees and of their 
thavazboe.” 

[ 4 ] The learned advocate for the appellants 
relioB on the rulings reported in 32 T. L. J. 666, 
57 T. L. E. 913 and 1948 T. L. B. 447 in support 
of his contention that on a proper -construction 
of Bxs. A and B the children alone took the pro¬ 
perties and that they could not be treated as 
aub-tarwad propetties of the donees and of 
their thavazhee. 

[5] In order to appreciate correctly the ap¬ 
plication of S. 41, Nair Act in the matter of 
construction of gift deeds executed before Act 
I [1] of 1038 came into force, it is worth while 
to took into the pre-existing law in regard to 
Makkathayam gifts when Act ii CsJ of UOO 
came into force. From very early times 

in Travancore treated property acquired by gut 
from the father or tbe husband as the sub- 
tarwad property of the donees and of their 
thavazhee The earliest decision on the subject 
i 3 reported in 5 T. L. E. 116 where Narayana 
Pillai and Kunhitaman Nair JJ.i observe as 


“The intention of the father of a Matamakkathayam 
family who makes the provision for the adequate 
maintenance of his ohildren, and their mother by 
giving them landed property Is that the donees ahoald 
enjoy the property in common by taking the usnfraot 
of the property jointly, and that the property should 
in all respects be subject to the inoidents of other 
similar property held by them as members of the 
tarwad. This intention has invariably been reepsoted 
by the people themselves, and has come to be regarded 
as a usage. We do not see why the Court should 
refuse to respect the well-known usages of the country.'* 
This decision based as it was on the well-known 
usage of the people was uniformly followed in 
later decisions. 

[6l Inoidents of such gifts prior to the Nair 
Act I [1] of 1088 have been dealt with in the 
Full Bench decision reported in 13 T. L. J. 453 
at p. 460 thus : 

“The law as it stood before Thulam 13th 1088 was 
that Makkathayam property is impartible. The donees 
and the descendants of the female donees in the 
female line how-low-soever constituted a sub-tarwad, 
partaking of the character and incidents of an ordi¬ 
nary tarward. Naturally therefore all the members of 
such a tarwad, including the ohildren and ^gcand- 
ohildren, acquired vested rights in the property.*' 

Mr. Krishnaswamy Iyer 0. J. quoted this with 
approval in a later Full Bench decision report¬ 
ed in 1947 T. L. E. 426. He added: 

“I do not understand this passage to say that uodar 
no oircumstancea could a gift be made by a husband or 
father to a woman so as to constitute her the sole and 
absolute owner of the gift In the absenoe of any indi¬ 
cation to the contrary, the praaumptiono relating to 
the intendment of the gift wUi be taken to be that the 
donee and her ohildren would take the gift as their 
impartible aub-tarwad property." 

In the course of his judgment in the above case 
S. Krishna Pillai J. relying on the decision in 
5 T. L. B. 116 and several other subsequent 

decisions stated the law thus : 

"Before tne enactment of the first Nayar Act of 1083 
the Law was that Makkathayam gifts made in favour 
of the wife or of any one or more of his ohildren by 
that wife enured to the benefit of the eub-tarwad 
consisting of the wife, the ohildren and the descen¬ 
dants of the female children in the female line. It did 
not matter in whose name the gift was made or whe¬ 
ther any of the ohildren was In existence on the date 
of the gift. When onze tbe gift was made it partook 
of the nature of sub-tarwad property over which the 
donee acquired no speoial interest as against the un¬ 
named or unborn persons who oonstitute the sub- 


follows: . ^ 

by the father known m Travancore as Mak¬ 
kathayam and in British Malabar as Puthravakasam 

are ordinarily intended to benefit all the children of the 
donor by the same mother, and the pcnpecties which 
form the subject of gift, though usually registered or 
acquired in the name of the mother, ate held by the 
mother and children in common under the manage¬ 
ment of the mother or tbe next senior oompetent male 
or female among the donees. Tbe manager of such 
property acts for the benefit and as trustee of all Pities 
interested in the property and U commonly allowed 
tbe same powers and privileges as the karnavan of a 

tarwad." 


In another portion of the jalgment the learned 
Judges observed: 


tarwad." 

[ 7 ] The incidents of partibility attached to 
property obtained from the husband or father 
by the wife or widow or child or children by 
gift or inheritance was a new'feature introduced 
for the first time by B. 17 of the Act l [l] of 1088. 
Marumakathayam Law never recognised parti¬ 
bility before. Section 17 of the Act enacted that 
“the property obtained from the husband or father by 
the wife or widow .and child or children by gift or 
inheritance, shall, unless in the case of gift a contrary 
intention appears from tbe instrument of gift, belong 
to the wife or widow and each of the ohildren la equal 
shares with right to individual partition." 
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[8l The question whether this section was 
retroactive in its operation so as to embrace all 
properties obtained by gift or bequest by the 
wife or widow and child or children before the 
Act came into force came up for consideration 
in a case reported in 8 T L.J. 9. Raman Menon 
0. J. and Kocbukrishna Marar J. held that ; 

^'Tbe right to claim partition 'created by S. 17, 
Nair Regulation avails not only in raepeot of property 
obtained by gift since the date of the Regolation, but 
also In reapeot of property so obtained before the said 
date." 

The effect of this decision was to make partible 
even those properties which were considered to 
be sub-tarwad properties till the date when Act 
I til of 1088 came into force. 

[ 9 ] The correctness of the above decision 
was questioned in a subsequent case reported in 
8 T. L. J. 397. It was held therein that B. 17 of 
the Act 1 [i] of 1088 does not apply to pro- 
perfcy obtained as Makbafchayam before the 
date of the Act when the parents of the donees 
were not alive at that date. Raman Thampi 
J. in the course of his judgment stated ; 

“Ic is well known that, in sevecal cases, Nair tarwad 
owns properties originally acquired by a lady with the 
aid of funds supplied by her husband. Her children and 
graad childten and great-grand-ohildren might be 
living together peacefully secure in the sense of their 
common ownership and possession of such properties. 
If the Courts oonetruo S. 17 of the Nair Regulation as 
making such properties liable to partition, chaos and 
ruination would be the only result. It must be remem¬ 
bered that the Legislature deliberately refused to ac> 
cept the reoommeodatioDs of the Marumakkathyam 
Committee regarding partition of tarwad properties. 
The fuQocion of a Court of Justice is not to frustrate 
the intention of the Legislature by construing S. 17 of 
the Regulation so as to extend the principle of parti- 
bility to properties which have for long periods been 
treated as impartible.” 

ScBha lyec J. in the oourge of his loading judg¬ 
ment obaerves as follows: 

“It is perfectly oonceivable that in most tarwads a 
ooneiderable portion of the properties owned by the 
tarwad was at some remote period acquired as Mak- 
kathayam, and the question is; Did the Legislature, by 
enacting S. 17 of the Regulation, intend that all euoh 
properties, whenever they might have been acquired, 
should be deemed capable of division after the Regula¬ 
tion, provided they were originally impressed with the 
character of Makkathayam gift? That that was not the 
intention of the Legislature is clear from 8. 26, which 
enacts that nothing in the Regulation shall confer any 
rights on the offspring of a marriage dissolved before 
the date of the Regulation.’' 

[ 10 ] Due to conflict of views regarding the 
scope of 8. 17 of Ihe Act the question came up 
for consideration before a Pull Bench in Ghempa. 
kahutty v. Paramt%wa.ran, 35 T. L. R. 232. The 
Pull Bench held that 

“under S. 17 of the Nair Act I [1] of 1088 one of the 
donees is entitled as against the other or the others to 
enforce partition of property obtained on gift from the 
father even in oases where the marriage union between 
the parents had become dissolved by death of either or 
both before the date of the Regulation.” 


Raman Menon 0. J. in the course of hia judg¬ 
ment at p. 392 stated as follows; 

“If the deoision that 1 propose to make should 
happen in the future to disturb the harmony that now 
prevails in Malabar tarwads and to ruflle tbelr serene 
and peaceful lives, I should be sorry; but 1 feel bound 
to apply the law as I fled it; and it may further be 
pointed out that the interpretation which Thampi J. 
himself approved, dees not appear to be altogether free 
from the objections above set forth.” 

[11] The matttr again came up for considera* 
tioD in another Full Bench deoision reported in 
12 T. L. J. 414. Though the question in that case 
was whether the words 'child* or ‘children’ in 
S. 17 should be restricted to the iaauGB of the 
first generation or would apply to the issues 
how-low soever in interpreting the section, 
Raman Thampi J in the course of his judgment 
considered the ruling in 35 T. L. R. 282 (F. B.), 

and expressed the view that that it was inoor. 

reotly decided. However his opinion was not 
shared by the two other Judges that constituted 
the Full Bench. 

[ 12 ] The entire question came up in another 
form before a Full Bench consisting of Chatfield 
0. J , Viraraghavaobari and Raman Thampi JJ. 
in the case reported in 13 T. L. J. 452. It was 
held 

*'Chempakakuity v. Parametvaran, (35 T. L.R. 282) 
was not correctly decided in eo far as it profeseea to 
hold that S. 17, Nair Regulation ia not governed hy 
S. 26 (1) and that the character of divisibility attaches 
to properly claimed under a gift made prior to the 
date on which the Regulation came into force or under 
a gift made by a man whose marriage with a Nair 
woman who is the mother of or who is a joint donee 
with his children (who themselves are donees) has been 
dissolved prior ta such date.” 

The decision in 13 T. L. j, 462 was pronounced 
on 4th VrisGhigom 1099. In another Full Bench 
case reported in 16 T. L. j. 3, a suit for main¬ 
tenance, Sankara Pillai and Verghese, JJ., as 
obiter questioned the correctness of the decision 
in 13 T. L, J. 462, while Obatfield. 0. J., as obiter 
stuck to his view given expression to in that 
case. It hag also to be remembered that the Full 
Bench deoision in 12 T. L. J. 414 construed the 
meaning of the words 'child* or 'children* occur¬ 
ring in 3. 17 of Act I [i) of 1088 as restricted to 
issues of the first generation only, 

[ 13 ] It was in this state of the conflict of 
views regarding the interpretation of 8. 17 of 
Act I [1] of 1088 that the Legislature enacied 
the amended Nair Act li [ 2 ] of noO. The Legis¬ 
lature had to make clear their intention in res. 
pect of properties acquired by gift or bequest by 
the wife or widow or child or children from the 
husband or the father as the case may bo. This 
they did by enacting '8. 22, Nair Act il [2] of 
1100. Restricting the operation of the Section to 
property acquired by gift or bequest after Act 
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I [1] of 1088 Game into force they enacted in 
s. 22 of the Act that such property shall unless 
a contrary intention is expressed in the inefcru- 
ment of gift or bequest, if any, belong to the 
wife or widow and each of the children in equal 
shares. In regard to property obtained by gift 
or bequest before Act i fl] of 1088 came into 
force, the law as it stood before the date when 
Act I [i] of 1088 was made applicable by enact, 
ing a. 41 of the Act, 

[14] It did not matter if gift was in favour 
of the wife or any one or more, or all the 
children. As a general rule property acquired 
by such gift will be treated as the tarwad 
property of the donees and of their thavazhi. 
The persona mentioned in the document do 
not derive any special interest under the 
document. They only take the property as 
tarwad property as contemplated in the section. 
This general rule is however capable of excep¬ 
tions as indicated in the Section. This general 
rule is however capable of exceptions as 
indicated in the Section. The exceptions are 
cases in which there is evidence to the contrary. 
Therefore in the absence of evidence to the 
contrary property acquired by gift from the 
father before Regulation i [i] of 1083 came into 
force has to be treated by Courts as the tarwad 
property of the donees and of their thavazhi. 

[lO] This being the law, the fact that Ex. A, 
gift is only in favour of the eldest son Sankaran 
Narayanan or Ex, B, gift is only in favour of 
some of the children will not avail the appel. 
lant to make oat that the gifts in question did 
not enure to the benefit of the thavazhi of the 
donees. Reliance was, however, placed in the 
expression in Ex. A: [The purport of the ex¬ 
pression in Malayalam which is omitted is given 
below*Ed.3 as indicative of evidence to the 
effect that the properties were intended only for 
the benefit of the children. We do not think 
that the above expressions can be taken as indi. 
cative of any intention to restrict the right con¬ 
ferred under the documents to the persons 
spsoifically mentioned in the document or to the 
children only. The expression (which was in 
Malayalam, meaning ‘with absolute powers of 
enjoyment’ is omitted-Ed.] indicates only the 
quality of the estate conveyed under the docu- 
ment and not that the children alone derive 

“We oat of oar free will, have relingaighed by 
this Id favour of Sankaran Narayanan, his brothers and 
sisters, children of Kriabnan Ayyappan, one amongat 
us, for their sostenanoe with absolute powers of enjoy¬ 
ment” and that in Exhibit “B” I in oonaideration of 
my love and affection to my ohiidcen relinquished by 
way of gift all my rights in favour of you, your bro¬ 
thers and sisters, Kesavan Padmanabhan, Govindan 
NiUkaotan, Ommini Pappu, for their sustenance with 
absolute powers of enjoyment”. 


the rights under the documents as is contended 
for by the learned Advocate for the appellant. 

[16] The principle enunciated in the decision 
in 32 T. L. j. 665 is relied on by the learned 
Advocate for the appellant. That was a case 
coming under s. 17 of the Nayar Act 1 (1) of 
1088 It was held that 

”The principle underlying S, 17 seems to be that 
the Legislature intended the benefit of the gift to go 
only to the person who is either named in the Instra- 
ment of gift or who is the only one in whose name ths 
acquisition etaods. It follows, therefore, that where ai 
acquisition stands in the name of the wife or widow or 
where she alone is named in the instrument of gift, it 
must be taken, unless the contrary is shown that she 
alone was intended to take the property.” 

This decision came up for consideration in the 
case reported in 1947 T. L. B. 426. His Lord¬ 
ship Krifihnaswamy Iyer 0. J., quoting the above 
extract from 32 T. L. J. 665 says : 

"The decision in the case was that a bypotheoation 
executed by one Lekshmi the mother of defendants 1, 
2 and 3 was effeotive against Leksbmi’s interests in 
the property and though the property was acquired by 
Lekshmi presumably out of the funds supplied by her 
husband, the children took no benefit noder the gift. 
The sals-deed of the hypothecated property stood in, 
the nameof Lekshmi's mother Obakki. If the presump¬ 
tion be that this gift was made to Lakshmi by her 
husbaud, Lekshmi and her ohildren who are alive on 
tbe date of the sale-deed of 1094 would have taken an 
equal interest in the property acquired as tenants-in- 
oommon so that the hypothecation by Lekshmi would 
have been effeotive only in respeot of her one-fourth 
share. The view taken by the learned Judges was that 
the document of aoquisit'on stood in the name of 
Lekshmi and, therefore, Lekshmi was presumably 
entitled absolutely to the whole of the interest convey¬ 
ed. There was no intention indicated to the contrary 
that Lekshmi was intended to take the property along 
with her existing daughters. Therefore, the hypo¬ 
thecation was valid to the full extent of Lekihmi's 
interest in the sale deed, her ohildren taking nothing. 

We cannot but regard this case Sreedharan Mootha- 
thit V. Velayudhan Pillai, 82 T. L. J. 665, as having 
been wrongly decided and we aay this with all respects 
to the learned Judges for whose opinion we have great 
respect." 

We Are in entire agreement with the above view 
expressed in 1947 T. L. B. 426. This deoisiOB 
also stated that the decision in Sreedharan 
Moothatku v. Velayudhan Pillai, 32 T. L. J. 
666 must be regarded as overruled. Tbe same 
learned Judge who decided the case reported in 
32 T. L. J. 665 has written the leading judgment 
in tbe two other oases, 57 T. L. R. 913 and 
1948 T. L. B. 447 relied OQ by the learned Advo¬ 
cate for the appellant. The former was a case 
of Exhavas and the latter was of Nanjinad 
Yellalas both followers of Marumakkathayana 
Law. In tbe matter of coustruction of the gift 
deeds in question in these oases tbe principle 
adopted in 32 T. L. J. 665 appears to have beea 
followed. In the light of the principles of 
Marumakkathayam Law relating to Makkatba- 
yam gifts as expounded in the Fall Bench 





Ohidambabam 

'deoision Tepoi^Gcl in- 1947 T. L. b. 426 and 13 
S. It. i. 462 and the other deoieions we have 
Started to we do not think that the rule of 
'tnnsttuotion adopted in these deoisiotiB can be 
Mid to be correct. However, the present is a 
'Mse ooming under S. 41 of the Nayar Act and 
we have to confine ourselves to the provisions 
of the section in determining the incidents of 
the two gifts ESS. a and B in this case. Adopt¬ 
ing the law applicable to such gifts we feel no 
heeitation in holding that Exa. A and B proper- 
are sub tarwad properties liable for division 
M Qontended for by the plaintiffs. 

[it] Another point that is argued by the 
iMffned Advocate for the appellant relates to the 
direction in the decree regarding the allotment 
<rf properties. The learned Munaiff directs that 
in alloting the shares the commissioner will as 
lai aa possible allot the portions of plaint items 
9« 13 and 20 covered by the revenue sales to 
defendant 1. We do not think that there is any 
warrant for the direction given by the learned 
Ifnnsiff. The case of the plaintiffs that defen. 
danta l and 2 with a view to wrongly obtain 
enb-tarwad properties for themselves fraudu¬ 
lently allowed the properties to be sold for 
arrears of tax and purchased them benami in 
Ihe name of defendants 62, 53 and 48 has not 
lieen accepted by the learned Munsiff. The 
elaim of the plaintiffs for damages occasioned 
hy the revenue sales has also be^n repelled. Wa 
think that the view of the learned Munsiff is 
oorreot. In these circumstances, we cannot see 
any justification in the above direction given 
% the learned Munsiff. Defendant 1 has every 
right to get his share of all the properties just 
like any other member of the sub-tacwad and 
there is no warrant either in law or in equity 
M compel him to take properties that have 
already been sold in revenue auction and pur. 
chased by others. Therefore, we uphold the 
contention of defendant 1 and vacate the diceo- 
rion in the judgment of the Court below, that ; 

*Hn allotting the shares, the commissioner will, as far 
M possible, allot the portions of plaint items 9, 13 
•Ud 20 covered by the revenue sales to defendant 1 
Md not allot those items to the plaintifis." 

[18] It is admitted by the learned Advocate 
<01 the appellants that the other questions raised 
W him in the appeal memorandum will depend 
on our decision on the question whether Exs. a 
and B properties are sub tarwad properties and 
that if it is found that they are aub-tarwad 
pfopertiea the decision of the lower Court on 
the other questions has also to stand. No other 
VOint was urged in appeal. 

[I9l Therefore, subject to the modification 
Indicated in para, 17 suprat we dismiss a.S. 703 
cf 1119 with costs. 
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[20] A. S. 704 of 1119 may next be considered- 
It was argued before us by the learned Advo¬ 
cate for the appellant that the finding of the 
learned Munsiff that Ex. O schedule item 2 was 
the separate property of Sankaran Nair Eesavan 
Nair and that Ex. D sale-deed executed by him 
in favour of defendants 27 to 31 is valid is 
unsustainable. In tbe face of the clear admis¬ 
sion in Ex. XII by defendants 1 and 2 that tbe 
property sob. c, item 2 was acquired by Kesa- 
van Nair with hie own funds, we do not think 
that the conclusion by the learned Munsiff is 
incorrect. There is no reason why defendants 1 
and 2 especially defendant 2 who had no parti¬ 
cular interest to serve should admit in Ex. xa 
that tbe property is the sale-acquisition of 
Kesavan Nair. Tbe evidence in tbe case inclines 
us to think that the probabilities are in favour 
of the truth of the statement contained in 
EX. XII in respect of 8oh. o item 2. We there, 
fore confirm tbe findings of the lower Court 
regarding soh, a item 2 and Ex. D sale deed. 

[21] The next point that is urged before us is 
tbe claim for iioo fanams towards tbe expenses 
for thatching the sub-tarwad building in Ayika- 
reitu purayidom. We do not think that there 
is any substance in this. If tbe plaintiffs have 
thatched the sub.tarwad building as stated by 
them, it can only be considered as a voluntary 
act done gratuitously. We do not think that 
tbe plaintiffs are entitled to claim any amount 
against the tarwad on this account. 

[ 22 ] No other point was urged in this appeal. 

[23] In the result we dismiss A, 8 . 704 of 1119 
also with costs. 

V.B.B, ^ Appeals dismissed, 

[G. N, 29,] 
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Koshi and Gangadhara Menon JJ. 

Ohidamharam Pillai Sivarama Pillai and 
another — Appellants v. Chidambaram Pillai 
Anndy Pillai and others — Responients. 

A. S. Nos. 6o0 of 1122 and 57 of 1123, D/ 7-8-1950, 
Evidence Act (1872), S. 114 (g)_Account hooka 
—Non.pt oduction ol—No satisfactory explanation 
for non-production—Presumption. 

In an administration suit the question wag whether 
any amounts were payable by defendants 1, 2 and 7 to 
the estate of (be deceased as damages or as amounta 
collected by (hem during the period of their manage¬ 
ment. Tbe account booke of the deceased’s trade bad 
gone in the bands of defendant 3. But defendanta 1 
and 7 on tbe one band and defendant 2 on the other 
were not agreed whether tbe latter handed them over 
to the former. The fact, however, remained that do 
account books, whether existing when the deceased wai 
ahve or those maintained after his death, were produc¬ 
ed m the case nor was any satisfaotory explanation foo 
their non-produotioD for the coming. 
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Held, that in the oiroumslanoea of the case, the 
Court was in law entitled to adopt every presumption 
to the disadvantage of the defendants. [Paias 2 and 8] 
Anno. Evi. Act, S. 114, N. 9. 

V. /, Joseph—for Appellants, in ("No. 650 of 1122) 
and for Respondents 1 and 2 (in No. 57 of 1123) — 
0. Rama Iyer—for Respondent No, 2 (in No. 650 of 
1122) and Appellants (in No. 57 of 1123). 

Koshi J. — These appeals arise from the 
third preliminary decree passed in an adminis¬ 
tration suit (O. S. NO. 18 of 1112) on the file of 
the Parur District Court. The present decree 
was passed on 27-9-1946, the two earlier pre 
liminary decrees iiaving been passed respectively 
on 13-1-1941 and 10-1-1945. Issue No. 7 raised 

for trial is the issue now dealt with. It reads : 
“Whether any amounts ace payable by defendants 1, 2 
and 7 to the estate of the deceased as damages or as 
amounts collected by them during the period of their 
management ? ' 

The Court found that there was no proof on the 
side of the plaintiffs to establish the liability of 
these defendants except for an amount of 
Bb. 2800 for which defendant 7 alone has been 
made liable. The plaintiffs have preferred A. 8. 
NO, 660 against this decision and claim that in 
addition to the amount of Rs. 2800 for which 
defendant 7 has been made liable, defendants if 
2 and 7 ought to have been made liable for all 
outstandings due to Ohidambarom Pillai when 
he died, for the profits of the business conducted 

after his death, for the rents and profits of his 
immovable properties till the date, the admini¬ 
strator appointed by the Court to manage the 
estate assumed charge and for the value of the 
movables Ohidambarom Pillai died possessed of 
including the stock-in-trade. Ohidambarom Pillai 
died on 31-101107 and the administrator took 
charge on 1-3-1U2. The plaintiff’s appeal is valu¬ 
ed at R8. 2240O and the claim la that the three 
named defendants should be jointly an 
rally made liable to the plaintiffs at least to that 
extent. Defendant 7 has preferred A S. 67 
the decree making him liable m the amount of 

^'rsTThe Court had in its previous decisions 
^ i ftnt as executors and managers appointed 

under CWdXrom Pillai’s last will and Testa- 
^It these defendants (1, 2 and 7) were liable 
account for all the heads of claims mention, 
ed above. The Court’s present task was only to 

assess the quantum of their ^ ‘ 

We feel constrained to observe tot the Court 
has thoroughly misdirected itself in diBC^rmg 
that task. The Court wrongly thought that it 
was for the plaintiffs to establish by definite 
evidence the extent of the liability of the execu¬ 
tors and clean forgot that it was the first duty 
of an accounting party, whether an agent a 
trustee, a receiver, or an executor to be constant- 
ly ready with bis accounts. The lamentable fact 


about the whole case is the dbfendants who iook^ 
charge of assets of the deceased when he dieik 
and who were admittedly managing his eskato- 
for over four years have not oared to pradaoE- 
any books of account to show that the outstand* 
ings were, how the business was run, or wfaal' 
the rents and profits of the properties were or 
how they were dealt with during all these years. 
Exhibit B, the release deed, under which defen¬ 
dant 2 renouncel his management and execalDK-^ 
ship and entrusted those lunctiwis to' defendante* 
1 and 7 shows that no account hooka were hand^ 
ed over to them at that time. Defendants 1 andj' 
7 acted improperly in taking over managemonft' 
without making defendant 2 render a pcoper 
account. The explanation offered for noai-pro^' 
duotion of the accounts that plaintiff 1 himsdf 
had destroyed or sold them away for papar 
hardly commends itself to us as true. The lowBr 
Court has itself not accepted the explanation^. 
Admittedly Ohidambarom Pillai was nmniDE ** 
flourishing trade and he was maintaining 
accounts. That trade was continued for at leMI 
a year or two after his death. Necessarily thofia 
who were running the trade after Ohidambatonr- 

PiUai’s death must also have been 
accounts. A statement which defendant I tJed 
during the course of the proceedings shows that 
Chidaml^rom Pillai had to realise very ne^y 
Bs. 20,000 from various individuals ana institu¬ 
tions. That statement also shows that the pr(^ti 

of the properties came to not less than Ba. 1800 
and 463 paras of paddy a year. Of to out¬ 
standings due one item in respect of whidi ani' 
amount of B?- 3450 or thereabout was due waa* 
the subject of a proceeding under the Debt Re¬ 
lief Act. By the time the administrator came on 
the scare the outstandings due to the trade mnit 
have become barred unless they were duly ooU 
lected. There is no evidence what has become 
of them or bow the trade goods were dtspo^ 
of. Even on the modest estimate regarding 
outstandings and annual income given by de-. 
fendant 1 the plaintiffs' l/5 share in them would-', 
exceed the amount they have claimed- in to. 
present appeal. If the figures mentioned in to- 
statement the plaintiffs gave, are accepted toy 
would become entitled to more than twice the 
amount claimed. As pointed out by the lowef- 
Court the plaintiffs’ figures in the plaint regard¬ 
ing thfse matters were not disputed in the suit. 
As per a statement their Advocate filed in Ooort ^ 
on 7 - 11.1120 the pcofita of the trade and oot- 
ataridings collected amounted to not le^ thatt' 
B 9 . 29,000 and 4800 paras of paddy. Their daiitt' 
in the appeal amounts to a little over Rs. SOOE 
whereas if we accept their figures they would 
become entitled to very nearly bb. 6000 and lODE - 
paras of paddy. In the Court below it 000-- 
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tended on their behalf that as the defendants 
had failed to render any aocount with respeot to 
the period they were in management they must 
at least be made liable for the amounts admitt. 
ed by defendant 1 in hia statement. Bat the 
argument was however summarily turned down 
by the Court who stated 

"that (hero is no proof o( realiaatioii of any amoaot by 
defendants 1, 2 and 7 exospt what is admitted by de* 
fendant 5 in Ei. 14 disposition.*’ 

This we are afraid betrays ignorance of the law 
to be applied in circumstances similar to the 

I ’^resent. That the account hooka of Chidamba- 
om Pillai’s trade went in the hands of defen- 
ant s admits of no doubt. Defandant 1 and 
efendant 7 on the one hand and defendant s on 
be other are not agreed whether the latter 
anded them over to the former. The fact 
owever remains that no account books whether 
Kisting when Chidambaram Pillai was alive or 
lose maintained after bis death are produced 
1 the case nor is any satisfactory explanation 
)r their non-production forthcoming. 

[8] The law to be applied in situations like 
this, is, if we may say so with respect, clearly 
and succinctly stated by Sir Asutosh Mooker jee J., 
and PantOD J. in the case reported in Debendra 
Narayan v. Narendra Narayan, 54 I. C. 636 : 
(a. I.r, (7) 1920 cal. 428). The relevant portion 
of the judgment can usefully be reproduced 
here : 

*’In a suit for accounts, the noa-production of ac- 
ooant books by tbe party wbo has custody of them 
jaati6ea the presumption under S. 114 (f»). Evidence 
Act that they have been withheld, because, if produced, 
they wonld have been unfavourable to his case. If be 
is the plaintiS and is claiming accounts ihousb with¬ 
holding papers, bis suit is liable to be dismissed. 
Upendra K*shore v. Ra*7i Tara, 4 Ind. Oas. 542 : (13 
C. W. N. 696); Chand Ram v. Broja Oobind Doss, 19 
W. R. 14. It be is the defendant who is liable to 
render aooouots, tbe Court will proceed on tbe footing 
of evidenoe furnished by tbe plaintiff, and, in doing 
BO, may make all reasonable presumptions at^ainsl him; 
see the observations of Pheor J. in Syud Shah Alai- 
ahmad V. Bibee Musibuyi. 24 W. R. 70 quoted with 
approval by Field J.. io Annoda Persad v. Dwaraka- 
nath, 6 Cal. 754 : (8 C. L. B. 321). Again, as was 
pointed out by Field J.. in Degamber v. Kallynath, 7 
Oal. 654 : (9 0. L. R. 285), if satisfied that (be defen¬ 
dant has oontumaolously refused or omitted to comply 
with the order for production of tbe papers, the Court 
may enforce obedience by imprisonment or by attach* 
meat of property or by both. But, even if the Court 
does not consider it necessary to exercise its disci¬ 
plinary powers, it may, by raising a presumption 
gainst the defendant, afiord relief to the plaiotifi. An 
instance of this nature will be found In tbe case of 
B^mpershad t. Sheoehurn, 10 M. I. A. 490 at p. 607 : 
(2 8ar 177 P. C.). There the defendant refused to 
render accounts; on evidence adduced to prove spolia- 
tioQ of (be banking books tbe Court charged him with 
tbe principal sum for which be was accountable with 
Interest at 12 per cent in lieu of the profits he bad 
failed to account for. The Judicial Committee affirmed 
the decree of the Agra Sadder Court and held that the 


Court had properly visited tbe failure of tbe defendant 
to produce the accounts required by charging him with 
interest on tbe principal eum for which be was ao- 
countable. This is in conformity with principles 
firmly established in equity jurieprudence. Thus, in 
Walmsley v. WalmsUy, (1848) 3 J & L 566; 72 R, R. 
129, where an accounting party withheld tbe partner¬ 
ship books and documents and thereby endeavoured 
to baffle tbe justice of tbe Court, Sir Edward Sugden, 
L. C., held that tbe Master bad rightly raised a pre¬ 
sumption against him both as regards tbe amount of 
the capital and stook’in*trade and of tbe annual gains 
from the business. Again, in Gray v. Haig, (1855) 20 
Beav. 219: (109 R R 396), where an aooounting party 
had destroyed the accounts before the matters had 
been finally adjusted, Sir John Romilly, M. R., stated 
that be would act on the principle laid down in the 
well known case for Armory v. Delamirie, (1722) 1 
Sm. L. C. 356: (93 E. R. 664) and presume, as against 
the person who destroyed tbe evidence, everything 
most unfavourable to him, which is consistent with the 
rest of tbe facts either admitted or proved. This 
accords with tbe view adopted by Lord Nottingham, 
L. 0. in Wardour v. Berisfordy (1687) 1 Vern. 452 : 
23 E. R. 579. See also Rowley v. Adams^ (1849) 2 
H. L. C. 725 : (9 E. R 1267), affirming Rowley v. 
Adams, (1844) 7 Beav. 395: (49 E. R. 1118). , 

In the light of the law expounded in the above- 
extract and other cases to be referred to pre. 
sently we have no hesitation to hold that the 
learned Judge in the Court below has taken a 
very wrong view of the whole matter and that 
it has really led to failure of justice. In the 
circumstances of tbe case, we are in law entitled 
to adopt every presumption bo the disadvantage 
of the defendants. See Armory v. DelamiriCy 

1 Sm. L. c. 356. The extract from the decision 
in 64 I. 0. 636 quoted above shows that the 
principle of that decision has been applied 
to suits of the present nature. The Cochin de¬ 
cisions reported in Sankunm Menon v. Komu 
Menonl, Select Decision l and Antony v. 
Kunhuvaried, 40 ooch. L. R. 173 adopted a 
similar course. The eases in Murugesam Pzilai 
V. Gnana S<irnhandka Pandara Sannadhi, 40 
Mad. 402 : (A.I.R. (4) 1917 p. 0. 6); Gurustoarm 
Nadar v. Gopalswami, 42 Mad. 629 : (a. i. r. 
(6) 1919 Mad. 444 ): Jag Prasad Ttai v Mt,Sin- 
gari, A. I. R. (12) 1925 P. O. 93 : (96 I. o. 1221; 
Viadyanatfia Iyer v. Haji Abdulla HagiAbdu 
Sathar, 4 Cooh. ti. r. .386; Pumshottom Gaia 
Sait V. Haji Essa Hajee Moosa, 14 coch. h. R. 
399 and Variety Mathewv. Kunhahdulta Ha^ee, 

2 Coeb. L. R. 143, are among other oases where 
for noD-production of accounts by parties in 
whose possession or custody they were the Courts 
drew adverse inferences against them and gave 
decisions accordingly. The cages referred to 
would even justify our holding in this case that 
tbe plaintiffs* figures as to tbe trade debts, pro¬ 
fits of the business and rents and profits of the 
properties etc., should be accepted bo determine 
the liability of defendant 1 . 2 and 7 . However 
as by accepting the figures given by defendant i. 
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in his Bfcatement we would easily give a decision limited by the Oourt the legal oonsegnenoe that 


in favour of the plaintiffs to the extent of the 
amounts claimed by them in appeal, we do not 
think it necessary to go to that extreme length. 
In fact here it is not even necessary to give full 
effect to the admissions made by defendant 1. 
We would accordingly set aside the lower 
Court's decision exonerating defendants 1, 2 and 
7 from any liability under the various heads of 
claims put forward by the plaintiffs for the 
amount of Fs 22iOO claimed in A. S. Ko. 650 


would arise therefrom is that both defendants I 
and 7 would jointly and severally become liable 
for the same. Defendant 2 is, no doubt, not ft 
party in A. s. No 57, but defendant 13 who is 
respondent 3 in that appeal now represents the 
interests of defendants 2 to 4 and 6 to lli and in 
the exercise of the jurisdiction vested in os undei 
0. 40. R. 32, Civil P. 0. we direct defendant fl|B 
share in the estate shall also be a charge for this 
amount in case it has to be recalled. This appeal 


and on which court-fee has been paid. Defen¬ 
dant 1 is now no more and his legal heirs are 
defendants 8 to 11. The share of defendants 1 
and 2 in the deceased Ghidambarom Pillai's 
estate will stand charged for the amount we 
have awarded to the plaintiffs in this appeal and 
defendants 7'3 liability in respect thereof will 
stand postponed until these two shares are found 
insufficient for the purpose. Defendant 7*s liabi¬ 
lity will also be limited to the extent, if any, the 
-shares of defeodants 1 and 2 are found short to 
meet the plaintiffs* claim. The plaintiff will get 
their costs of the appeal and the same will also 
form a charge on the share of defendants l and 
2. This disposes of A. 8, No. 650. 

[4] The position that arises in A. 8. 57 is 
really this. Ghidambarom Pillai’s will provided 
for a legacy in favour of hia daughter, defen¬ 
dant 6. Defendant 2 collected a debt due to the 
estate and paid off the legacy due to defendant 5. 
Defendant 7 is the husband of defendant 5, and 
a joint receipt was passed by them (defendants 5 
and 7) to defendant 2. It is this amount which 
defendant 7 is now asked to make good to the 
estate. - Really no legacy could be paid before 
the debts are discharged and the lower Court 
cannot be said to be wrong in asking the amount 
paid to be recalled. However if the estate is 
solvent to disoharge all debts there will be no 
neoesBity at all to recall the amount paid to de- 
fendant 5. The impression that we have formed 
about the financial position of the estate is that 
there would be assets sufficient to discharge not 
only the debts and legacies but that something 
would also be left behind to be distributed 
among the heirs. We would in these circumstances 
modify the lower Court's decision and direct 
that the legacy paid need be called back only in 
case that course is found to be necessary to dis¬ 
charge the debt due by the estate. 

[ 5 J Further, the amount was paid to defen¬ 
dant 5 and the liability of defendant 2 or defen- 
dant 7 in respect thereof coaid arise only if 
defendant 6 does not refund the amount when 
called upon to do so. In case occasion arises for 
the amount to be recalled, the Oourt shall first 
ask defendant 5 to refund the amount and if 
she does not comply with it within a time 


will stand disposed of as above. We make no 
order for coats in it. 

[6J Before parting with these appeals we 
would like to point out to the learned Distriol 
Judge that we expect him to close the adminis¬ 
tration of this estate as expeditiously as possible. 
Chidambaram Pillai died in 1107. The matter 
came to Oourt in 1110 and an administrator 
was appointed early in 1112 . A large share of the 
debts still remains to be discharged and a proper^ 
step to find the wherewithal to pay off these 
debts has not yet been taken. The learned Judge 
will therefore eoon try to dispose of the remain¬ 
ing issues that await disposal and finally cIoM 
the administration of ChidambMam Pillai ■ 
estate without losing any further time. 

Y R B Appeal disviis8dd> 
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Kuriahose Chacko—Petitioner v. State. 

Criminal B. P. No. 91 of 1125, D/. 6-11-1950. 

Penal Code (I860), S. 212 -Scope. 

Until the ‘offender’ has been convicted of the offence 
he is alleged to have committed no proaecatlon can be 
launched under 8.212, Penal Code for har^aring 

him. 

Anno. Penal Code. 8. 212 N. 1. 

K- Eoruthu-for Petitioner i Government Pleader 
_ for the State* 

Order._This is an application to revise an 

order of the Stationary First Class Magistrate, 
Moovattupuzha, passed in P, E. No. 17 of 1124, 
on the file of bis Court overruling an objection 
of the accused that the prosecution against him 
is premature. The charge is that the accused 
harboured an ‘offender* and thereby committed 
an offence punishable under 8. 207, Travanoote 
Penal Code. The preliminary objection raised 
before the Magistrate was that as the ‘offender’ 
concernei has not bean apprehended or tried or 
convicted, the present prosecution is premature. 
It would appear that there are as many as fonf 
cases pending against that ‘offender.* Appa¬ 
rently the learned Stationary Magistrate would 
seem to have been of the view that the objection 


Qopalan t. SiPOBA (Govinda Pillai J.) TpaYanoore-Coohln 91 


19dl 

was without substanoe and his order is thaf: the 
question can be considered only at the close of 
the prosecution evidence. Beading the order as 
a whole it is, however, doubtful whether it was 
the consideration of the preliminary point raised 
that was deferred. The revision is directed 
against the order to proceed with the enquiry. 

[9] The prayer made before me was that the 
enquiry may be directed to be stayed until after 
the trial of the offender himself. Primct facie 
the request for stay is reasonable and supported 
by precedents. In Palani Goundany. Emperor, 
1937 M, vr. N. 31 K. S. Menoa J. held that the 
contention that the trial of the petitioner therein 
under S. 212, Penal Code, (Travanoore S. 207) 
should be stayed until after the trial of the 
parsons whom he is said to have harboured, had 
considerable force and accordingly directed the 
stay of the trial. 

[3] In ParicJian Singh v- Emperor, 1944 
p. W. N. 621 Meredith J. of the Patna High 
Oourt took the view that until the 'offender* 
has been oonvicted of the offence be is alleged 
to have committed no prosecution can be 
launched under s. 213, Penal Oode for harbour¬ 
ing him. That learned Judge expressed the 
same view in an unreported case cited with 
approval by a Division Bench of the Patna 
High Court consisting of Fazl Aii 0. J. and 
Ray J. in Bam Baj v. Emperor, a. i. r. (33) 
1946 pat. 74 : (47 Or. L. J. 673). Fazl AH C. J. 
who pronounced the judgment of the Bench 
eaid as follows with reference to that un¬ 
reported case: 

“The point which arises In this oase arose in ano- 
4het case in this Court, which related to the oonviotion 
of one Jang Bahadur, and Meredith J. dealt with it 
in this way : ’There is another aspect of the case 
whioh has been lost eight of by the Courts below. The 
prosecution was premature Beolion 212 says nothing 
about tho batboQciog of an absooodei or an aooused 
person. It renders punishable only the harbouring of 
a person when it is known or there is reason to believe 
that be is the ofiendet. The first thing to be proved 
in a oase under this seotlsn is that an ofienoa has been 
oommitted by the person harboured. Jang Bahadur’s 
trial, however, has not yet been concluded. Until 
actually convicted, he la, like every one else, entitled 
to the presumption that he is Innocent. Only the Court 
can say in due course whether be is actually an 
ofieoder or not. The Court has not yet said that; and 
«Qtil the Court has pronoaocad upon the fact, a p’rose- 
oution for harbouring him is clearly premature. The 
proper course would have been to hold up this case 
•Oder a 213, until the conclusion of Jang Bahadur’s 
trial, wbeu it might have proceeded in the event of 
his conviction, but obviously not otherwise.** 

The oonvioUon and sentence in the Division 
Bench case were accordingly set aside. 

[4] In this state of the authorities I think the 
prayer that the trial of the case against the 
petitioner be stayed until after the disposal of 


at least one of the oases against the concerned 
offender, is reasonable and I order aooordingly. 

B. G.D, Petition allowed, 

[C. N, 31.] 
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P. K, Qopalan—Petitioner v. Sipora —Bes- 
pondent. 

C. E. P. No. 36 of 1950, D/- 29-6.1950. 

Houses and Rents—Cochin Buildings (Lease and 
Rent Control) Act (XXIV [24] ol 1124), S. 9 (3) 
(iii) — Suit for eviction from Don-residential buil¬ 
ding under Proclamation IV of 1122 — Claim for 
eviction under S. 9 (3) (iii) — Retrospective opera¬ 
tion o! Act — Interpretation of Statutes — Retros¬ 
pective operation. 

Where a suit for eviction from a Don-residential 
building is filed by the landlord under Proolamation IT 
of 1122 (Cochin) and while an appeal is pending from 
the decision in the suit, Act 24 is passed, the landlord 
cannot claim eviction under S. 9 (3) (iii) on the ground 
that the building is required for residential purposes as 
the Aot is not given a retrospeotive operation. It is a 
general rule that when the Legislature alters the rights 
of patties by taking away or conferring any right of 
action, its enactments, unless in express terms they 
apply to pending actions, do not afieefe them. [Para 2] 

K, A. Mohamed — for Petitioner', V, Sanhare 
Menon—for Reipondent, 

Order—Heard both eidea. The revision-peti. 
tioner is the tenant of a building whioh comes 
under the category of non-reaidential buildings 
mentioned in Proclamation iv [ 4 l of lias 
(Cochin). The petition by the landlord, the coun¬ 
ter-petitioner here, was filed to evict the tenant 
alleging three grounds to subslantiate the claim. 
The grounds alleged were that rent was left in 
arrears, that the tenant was committing waste 
in the property and that the building was re. 
quired for residential purposes. Under Procla¬ 
mation IV [4] of 1133 which was in force when 
this petition was filed and decided by the Rent 
Controller, tbe third ground i. e., that the buil¬ 
ding was required for residential purposes, was 
not a tenable one. The Rent Controller found 
against the tenant on the question of arrears of 
rent; but eviotiou was ordered on the ground 
that the tenant was committing waste in the 
building. Against this decision the landlord filed 
BOA. 107/1124 and tenant filed R. o. A. 113 
of 1124 before tbe District Magistrate who was 
the appellate Authority. While the appeals were 
pending disposal Aot xxiv [24] of 1134 (Cochin) 
was passed and under 8. 9 (3) (iii) of that Aot a 
claim for eviction of a non-reaidential building 
was sustainable if tbe building was required for 
the occupation of the landlord or for the bona 
fide separate residence of any undivided mem¬ 
ber of bis family or tarwad. Since this averment 
had been made by the landlord in the original 
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petition, the learned District Magistrate thought 
it proper to remand the case to enable the par¬ 
ties to adduce evideoce on this point. This 
revision petition is directed against the order of 
remand. 

[ 2 ] So long as Act xxiv [ 24 ] of 1124 was not 
given any retrospective effect the parties are to 
be governed by the law in force at the time the 
proceedings were started. The principle is thus 
laid down in In re Debtor (no. 490 of 1935) 

(1936) 1 Gh. D. 237) : (105 Ii. J. Ch. 129). 

“It is a general rule that when the Legislature alters 
the rights of parties by taking away oroonferring any 
right of action, its enactments, unless in express terms 
they apply to pending actions, do not aS^ot them.’* 

Further at p. 243 it was observed thus: 

“Thus while an appellate Court is able, and bound, 
to give edeot to new remedies which have been in¬ 
troduced by enactments passed after the order appealed 
from was made by the Court of first instance, yet with 
regard to substantive rights it is well established that 
the Appellate Court must give efieot to the same law as 
that which was in force at the date of the earlier pro- 
ooedings.” 

These principles were followed by a Division 
Bench of the Calcutta High Court in the matter 
of Tripura Modern Bank Ltd., A. I. R. (37) 
1950 cal. 240: (54 0. W. N. 262 ). The deoisione of 
the Travancore High Court in l T. L. J. ICO, 
2 T. L. J. 21, 3 T. L. J. 66, 6 T. L. J. 30B, 17 
T. L. J. 229 and 19 T. L. J. 930 are also to the 
effect except in cases of statutes relating to pro¬ 
cedure, other statutes would have no retrospec¬ 
tive effect unless a clear intention to the 
contrary is manifested. It is therefore clear that 
the landlord cannot take advantage of the pro¬ 
visions in the statute passed while the appeal 
was pending. The order of remand thus passed 
by the Appellate Authority could not be sustain¬ 
ed. It is set aside. The District Magistrate will 
restore the two appeals to his file and dispose 
them on the merits and in the light of the obser¬ 
vations made above. The parties will suffer their 
costs of this petition. 

Q,M.J. Order accordingly. 


[C. N. 32.] 
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Sankaran and Mathew Morioken JJ. 

Puthanpeedikayil Enihutty — Appellant v. 
M. P. Manahkal Ravi Nambudiripad and 

others — Respondents. 

Second Appeal No. 141 of 1123 (o), D/- 23-1-1950. 
Civil P. C. (1908), S. 47 — Mortgage decree pro¬ 
viding ior satisfying claim under sub-mortgage — 
Sub-mortgagee and his assigned acquiescing in 
that decree and seeking to enforce provision- 
Separats suit by assignee to enforce claim under 
decree, if maintainable — Evidence Act (1872), 

Where a eub-raortgagee has acquiesced in the 
mortgage decree which provides for satisfying and 


A. I. B. 

extingaishing the claim under the enb-moitgage, and 
the eub-moitgagee and bis assignee have elected t(h 
work out their remedies in the suit iteelf by seeking 
to enforce the provision made in the decree, a fresh 
salt by the assignee to enforce his claim is cot main* 
tainable. [Para 4} 

Anno. Civil P. G., S. 47, K 72; Evidence Act S. 116, 
N 25. 

V. Narayana Menoftt Y, Bhaskara Menon and K. 
Achutha Menon^for Appellant^^P. K.,Subramani» 
Iyer; T, S, Venkiteswara Iyer and C. 8. Ananth» 
Krishna Iyer—for Respondents. 

Jad^ment. — Plaintiff has preferred this 
second appeal against the decree of the lower 
appellate Court upholding the defendants' objec¬ 
tion that the suit is not maintainable and 
accordingly dismissing the suit. Plaintiff’s suit 
is for enforcing the claim under Ext. A sub- 
mortgage deed dated 18-3 1094 in respect of the 
plaint properties which belonged to the Illom> 
of defendants, 1.2 and 3. Defendant 6 as the 
manager of the Illom executed a kanom docu¬ 
ment in respect of these properties in favour of 
one Kunhikrishnan Nair whose successor-in- 
interest is the present defendant 3 Sankaran 
Nair. In the year 1094 Kunhikrishnan Nair 
assigned his kanon rights in favour of one- 
Puma Umma and for part of the consideration 
under that Assignment deed Pooma Umma ex- 
cutod a mortgage in favour of Kunhikrishnan 
Nair in respect of the kanom right. Kunhi- 
krishnan Nair in turn executed Ext. A 
sub-mortgage in favour of one Narayanan 
Namboodiri of the jenmi’s illom who later 
on assigned his rights under the sub-mortgage- 
in favour of the present defendant 4 as per 
Ext. B dated MD-lloo. The jenmi instituted 
O. S. NO. 682 of 1106 for recovery of the arrears 
of jenmi dues in respect of those properties. The 
kanomdar Pooma Umma and her mortgagee’s 
successor-in-interest were parties to that suit. 
Ext. VII is copy of the decree in that case. In 
execution of that decree the properties were 
sold and purchased by the decree-holders them, 
selves in satisfaction of the decree-debt. That 
sale was confirmed on 4.2-1116. Exhibit XI is the- 
sale certificate in that case. The purchasers 
obtain delivery of the properties on 2-3-1116. 
Exhibit X is tbe.delivery kyohit. 

[2] In the meanwhile another suit 0. S. NO. 
199 of 1107 was instituted by the present defen¬ 
dant 3 and others as the legal representative 
of Kunhikrishnan Nair, for enforcing the claim 
under the mortgage which Pooma Umma bad 
executed in his favour. Exhibit 9 is copy of the- 
plaint in that suit. Pooma Umma was the de¬ 
fendant 1 in that suit and the present defen^ 
dant 4 who had obtained an assignment of Ext 
A sub.mortgage was defendant 8. In paragraph 
8 of Ext- D plaint it was stated that out of tbe- 
amount that may be decreed in the case, the 
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'amount due to defendant 8 under Ext, A sub- 
mortgage may be paid to him in full aatisfas- 
tion of his olaim under the sub-mortgagee. It 
is oommon ground that the decree in that case 
also made provision for thns satisfying the 
olaim under the sab-mortgage. However, when 
the properties were brought to sale in execution 
of that decree, the decree-holders themselves 
purchased the properties in satisfaction of the 
decree amount without depositing in Court the 
amount that had been directed to be paid to the 
sub-mortgagee. Exhibit V is copy of the aaleoecti- 
hcate. Defendant 8 sub-mortgagee did not give 
up the rights which were declared in his favour 
by the decree in that case. On 4-3-1112 he exe¬ 
cuted Ext. o assignment in favour of the pre. 
sent plaintiff by which all hie rights and liabili¬ 
ties under the decree were transferred in favour 
of the plaintiff. The plaintiffs as the assignee 
under Ext. O applied to the execution Oouct to 
compel t!ae decree-holder-auotion-purchasera to 
refund to him the amount directed by the decree 
to be paid in satisfaction of Ext. A sub-mortgage. 
Such a claim was opposed by the auction-pur¬ 
chasers and the matter was hnally set at rest 
by Ext. B order of the flieh Court which direct¬ 
ed the auction purchasers to refund the amount 
claimed in execution by the present plaintiff. 
Iq p<*r*igraph 9 of the present plaint the plain¬ 
tiff b'la admitted that his application for refund 
of that amount is being pursued by him before 
the execution Court in o. 3 . no. 199 of iio 7 . 
He has also stated that be has instituted the 
present suit by way of abundant caution. 

[3J The maintainability of the present suit 
was questioned by defendants 1 , 2 and 6 who 
contended that the plaintiff was concluded by 
the doccoa and execution proceedings in o. 8, No. 
199 of 1107, that he is to work out bis rights in 
that caaQ itself and that he has no right to ins- 
titute a fteab suit like the present for enforcing 
the claim under Ext. A sub mortgage. The trial 
Court overruled these contentions and gave a 
decree in favour of the plaintiff. On appeal by 
defendant 5 the lower appellate Court reversed 

the trial Court’s decree and dismissed the suit. 
Hence this appeal. 

[4] From the facts already stated it is clear 

that the plaintiff has no right to maintain the 
present suit. In the first place, he has to confine 
himself to the rights obtained by him under 
Ext. II assignment executed in his favour by 
defendant 8 in Ext. D case. It is clear from 
Ext. a that the assignor had submitted to the 
decree in o a. No. 199 of 1107 and had accepted 
the provision made in that decree for satisfyinw 
hi3 claim based on Ext. o sab-mortgage and it 
was such a right that had been conferred on 
bim by the decree that was assigned by him 


under Ext. 8 in favour of the present plaintiff. 
Part of the oonsideration for the assignment 
was reserved with the assignee for discharg¬ 
ing the assignor’s liabilty for the costs which 
he was directed to pay to the decree.holder in 
that case. It is also directed in Ext. 0 that 
the assignee may realize the amount pro* 
vided for in the decree by taking out ap. 
pFopriate steps in execution. The plaintiff as 
the assignee under Ext. O cannot therefore 
claim to have obtained the original rights under 
Ext. A sub-mortgage. Consistent with the decree 
rights obtained by him under Ext, 0 he has 
admittedly applied to the execution Court for 
payment to him of the amount directed to be 
paid to his assignor. To Ext. E order of the 
High Court also the present plaintiff is a party. 
By that order his olaim to get the amount pro¬ 
vided in the decree in o. S. No. 199 of 1107 by 
applying to the execution Court itself, has been 
upheld. It is too late now for the plaintiff to 
ignore all these proceedings and to contend that 
the rights under Ext. a ace even now subsisting 
so as to form the basis of a olaim in a fresh suit. 
The rights under Ext. a sub.mortgage have 
been adjudicated by the decree in o. s. no. 199 
of 1107. The sub mortgagee has acquiesced in 
that decree and himself and his assignee the 
present plaintiff have deliberately elected to 
work out their remedies in that suit itself by 
seeking to enforce the provision made in that 
decree for satisfying and extinguishing the 
claim under the sub.mortgage. In view of these 
facts and circumstances, the lower appellate 
Court was right in holding that the present suit 
instituted by the plaintiff is not maintainable. 

[fi] In view of the finding recorded above, no 
other question arises for consideration in this 
appeal. 

[6] Accordingly the decree of the lower ap. 
pellate Court is confirmed and this second 
appeal is dismissed with costs. 

Appeal dismissed. 


[C. N. 33.] 
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KaNHi Raman 0 J. And Govinda 

PXIjIiAI J. 

Lekshmi Amma JanaJd Amma and others 
— Appellants v. Ittiavira Abraham and 
others — Respondents. 

Appeal Suit No. 266 of 1122, D/- 3-4-1950. 

Limitation Act (1908), S. 19 —Debtor express 
ing willingness to pay debt if it is proved^ If 
amounts to acknowledgment. 

Where in a written statement an admission was 
made that the dooament under whioh the liabilitv 
arose, to eaforca which the enifi was brour^ht, was 
executed by the defendant and this was followed by a 
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denial o( liability on the ground that the claim had 
become barred by limitation, but subaequently he 
stated that should the Court arrive at the oonolueion 
that the suit was maintainable, proper provision 
should be made for compeoBating him: 

Held, that the last portion of the written statement 
oould be construed as amounting to an acknowledg¬ 
ment. [Pa« 1] 

Anno: Lim. Act S. 19 N. 19. 

N. K. Narayana Pillai-^for Appellants; A. S. Na¬ 
rayanan Asan—for Respondents; T. N, Subramania 
Iyer—for respondents Nos, 4 to 13, 

Kunhi Raman C. J. —The only point that 
arises in this appeal and which is pressed on 
behalf of the appellants by their learned ooan- 
sel is the question of limitation wbiob formed 
the subjeot matter of issue 2 . For saving limi¬ 
tation, reliance was placed upon an acknow- 
lodgment contained in para. 4 of Ex. a which 
was a written statement filed on behalf of the 
persons concerned by one Thrivikrama Kaimal. 
It bears bis signature. The question as to whe¬ 
ther he was authorised to sign this written 
statement on behalf of the relevant parties was 
raised bat it has been ifound that be bad and 
it is not in dispute here in this Court. Para¬ 
graphs 4, 10 and 13 of this document have to 
be read in deciding whether the document con¬ 
tains an acknowledgment of liability within 


paras. 4 and 10 do not amount to an acknow¬ 
ledgment under s. 19. But the averment in 
para. 13 saves the situation for the plaintiff and 
we are of the opinion that taken along with 
the admission of the source, of liability coo* 
tained in para. 4, there is an acknowledgment 
of liability to save the claim from being barred 
by limitation under S. 19, Travancore Limita¬ 
tion Act. In Bustomji’a Law of Limitation 
Edn. 6, vol. I, at p. 310. reference is made to 
the case in which a debtor promises to repay a 
debt when it is proved. On the authority of 
Halabury’a Laws of England, (Bdn. l) Vol. 
p. 64, Mohesh Lall v. Busant Eumaree, 6 oal 
340: (7 o. Ii. R. 121) and Subha Rao v. Parasu^ 
rama Pattar^ 46 I. 0. 973: (a. i. b. (6) 1919 
Mad, 941) the author has expressed the opinion 
that such an admission is sufficient acknow¬ 
ledgment under 8.19, Indian Limitation Aot.i 
Id the present case, it seems to us that the 
third clause in the written statement referred 
to above can be construed as amounting to such 
an acknowledgment. 

tsl We agree with the trial Court in holding 
that the acknowledgment was made before the 
claim became barred. We see no reason to 
disagree with the quantum of mesne profits 


the meaning of 9. 19, Travancore Limitation 
Act. Paragraph 4 contains an admission of the 
execution of the Otti deed under which the 
liability arose. In para 10 it is pleaded that 
the liability created by the document has be¬ 
come barred by limitation and consequently 
the suit is barred by limitation and is liable to 
be dismissed. Paragraph 13 contains a recital 
that if for any reason the Court arrives at 
the coDOluaion that the properties comprised in 
the Otti deed should be surrendered, provision 
should be made for payment to the mortgagees 
of the items mentioned therein. Reading all these 
patas together with the rest of the document 
the substance of the averments may be somma- 
rised as follows. On behalf of the parties con¬ 
cerned an admission is made that the docu¬ 
ment under which the liability arose to enforce 
which the suit was brought, was executed by 
the parties concerned. This is followed by a 
denial of liability on the ground that the claim 
has become barred by limitation. Subsequently, 
the party concerned states that should the 
Court arrive at the conclusion that the suit is 
maintainable, proper provision should be made 
for compensating the debtor. In other wot a. 
para, is seems to us to imply that the debtor 

is willing to discharge his obligation subject to 
the condition that the Court finds that that 
right is enforceable. If this statement was not 
contained in Ex. A, we would not have any 
hesitation in holding that the averment! in 




awarded by the decree. 

[ 3 ] In the result, the appeal ia aiamiaaea 

with costs. 

[G, N. 34.] 
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Sankaran and Gangadhara Mbnon JJ. 

Parvathi Amma and another—Appellants y, 
Cheriyan Gheriyan — Respondent. 

Appeal suit No. 715 of 1122, D/- 18-8-1950. 

T. P. Act, (1882), S. 63 — Accession to mort¬ 
gaged property — Mortgagor if entitled to interest 
in all circumstances. 

It is not an absolute rale that a benefit or interest 
acquired by a mortgagee over the mortgaged property, 
in al) oases and whatever the oircumetanoea be, must 
be held in trust for the benefit of the mortgagor. If Che 
mortgagee, by fraud or unfair or sharp practice, or 
behind the back of the mortgagor, obtains an ad¬ 
vantage to the prejudice of the right of redemption, 
which, though not legally due under, has yet its root 
in, the mortgage, that advaotage must be held for the 
benefit of the mortgager. But it is open to the mort¬ 
gagee to show that be acquired the advantage by the 
mortgagor’s oonsent, or after a eontest with him before 
the grant of the advantage, or otherwise so openly and 
fairly that he U equitably entitled to keep it. The fact 
that the mortgagor after ten years of persistent en¬ 
deavour to get the registry in favour of his tatwad as 
against the mortgagee withdrew from the oonlest evi^ 
dently allowing the registry to be made in favour of 
the rival elaimaot eannot lead to the inference of any 
sharp praotite by the mortgagee. At best it will only 
amount to a eousent given by the mortgagor’s tatffw 


Appeal dismissed. 
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t6 the olaimi cf the mortgagee for the registry of the 
land in his favoDr in his own independeat right. 

Anno. T. P. Aot, S. 68, N. 7. [Pares 4 and 5] 

T» S Krishnamoorthi lyer^for Ap^6\lani3\ T. N. 
Suhramonia Iyer and S. Subramonia Iyer —/or Aes. 
pondent. 

Gangadhara Menon J. —Defendants l and 
4 ace the appellants. The suit is foe redemption. 
The properties mentioned in the plaint are aom. 
prised in two survey NOs. fi56/4A measuring 31 
cents and 656/4B measucing 1 acre and 40 cents. 
It is alleged that these properties belonged to 
the Thuruthiyil Tarwad and they mortgaged 
them on 9-9 1080 under BZ. A. Kiriyan Kochu 
Oheriyan, the plaintiff's father, purchased the 
equity of redemption of the properties under 
Bx. B from the Thuruthiyil Tarwad. By virtue 
of Bx. O partition among the children of Kiriyan 
Koohn Gheriyan and Bx. D 8ale.de6d the equity 
of redemption devolved on the plaintiff. The 
defendants are in possession of the plaint 
schedule properties under Bx. A mortgage. Plain¬ 
tiff, therefore, sued for redemption of the pro. 
perties on payment of the mortgage money due. 

[ 2 ] Defendants 1 and 4 contended that the 
property comprised in 8 No. 556/4A is a putkuval 
tegistry in favour of defendant's let mother 
Ohirutha Idikali and that the plaintiff is not 
entitled to redeem this property. The learned 
Munsif founl that a. No. 656/4A is included in 
EX. A mortgage, that even though the property 
was registered in the name of Ohiru ha Idikali 
it is only an accession to the mortgage holding 
and that the defendants having obtained an 
assignment of Bx. A mortgage ace estopped 
from contending that 8. No 556/4A is not re- 
deemable. It was also held that the plaintiff is 
entitled to get mesno profits from the property 
at the rate of 112 paras of paddy and 6 fauams 
per annum till delivery of the property through 
Gonct. 

[aj Exhibit A is the mortgage dated 9*9.1080 
sought to be redeemed in this suit. It is execut¬ 
ed by Narayanan Aiyappan of Thuruthiyil 
house in favour of Aiyappan Sankaran. This 
document includes the entire property com¬ 
prised in the two s. Nos. 666/4 a and 556 / 4 B. 
Exhibit A is for 16 paras of paddy land. 10 
paras of land out of this is stated to be in the 
possession of the prior mortgagee Ohirutha 
Idikali under the prior mortgage of 1050 and 
subsequent purakkadams and redemption there¬ 
of is directed from the mortgagees. The remain¬ 
ing 6 paras of land included in Ex. A is stated 
to be in the possession of the mortgagor 
Narayanan Aiyappan and possess-on thereof is 
stated to have been handed over to the mort¬ 
gagee under bx. a. Exhibit a shows that the 
prior mortgage mentioned therein was one exe. 
outed by Narayanan Krishuan of Thuruthiyil 


house in favour of one Erishnan Aiyappan of 
Ealiyikkal house in the year 1060. This mort^ 
gage right was assigned in favour of Gbirutha 
Idikali the mother of defendant in the year 
1053. Two purakkadams of the years 1065 and 
1074 are stated to have been executed subse- 
quently in favour of Ghirutha Idikali in respect 
of this property. Exhibit F dated 9-12-1065 is 
one of these purakkadams. It clearly states that 
the property included in the mortgage of 1060 is 
10 paras of paddy land in lekkoma l to 10 . That 
this is the property comprised in S. No 556/4B 
is admitted by the parties. Therefore the pro¬ 
perty that was directed to be redeemed from 
the prior mortgagees in Ex. A is S- No. 556/4B. 
It is also admitted that S. No. 566/4A is a 
putkuval registry in favour of Ohirutha Idikali. 

[4] Survey NO. 656/4A is sought to be re¬ 
deemed not on the basis that it is included in 
the mortgage of 1050 or the subsequent purak- 
kadama but on two other grounds. The first is 
that though the registry stands in the name of 
Ohirutha Idikali, it is an accession to the mort¬ 
gage and the benefit of the registry theiefore 
would enure to the mortgagor. The second 
ground is that the defendants have obtained an 
asaigament of ex. a mortgage and therefore 
they are estopped from denying the title of the 
mortgagors and are bound to surrender the pro¬ 
perty to them. Toetefore the first question for 
decision is whether 8. No. 556/4 A is an acces- 
Sion to the mortgage holding as contended for 
by the plaintiff. Exhibit m is the copy of the 
proceedings before the revenue authorities in 
connection with the registry of 8 . no. 656/4A 
measuring 31 cents. It is seen from Ex. nt that 
the application of Ghirutha Idikali for the re¬ 
gistry of the land which appears to have been 
filed in 1072 was pending disposal for nearly lo 
years due to the contest of Narayanan Aiyappan 
one of the mortgagors on behalf of his tarwad. 
Various statemeets of the contesting parties 
have been recorded by the revenue authorities. 
On 21-2-1030 Narayanan Aiyappan gave up con¬ 
test through a statement recorded before the 
revenue authorities. Thereafter the land was 
ordered to be registered in the name of Ohirutha 
Idikali on payment of the tharavila and other 
amounts due. In pursuance of this order the 
land was registered in her name. The facta that 
come out clearly from B.x. ui proceedings are 
that the mortgagor's tarwad pressed their claims 
for the registry of the land in favour of their 
tarwad as against the mortgagee and that after 
a keen contest for nearly 10 years they finally 
gave up the contest and thereafter the land was 
registered in favour of Ghirutha Idikali in pur¬ 
suance to the claims put forward by her in her 
own independent right for the registry of the 
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land. The ruling reported in 30 T. L. B. 105 is 

almost a parallel case. It was held therein that: 

“It is not an absolute rule that a benefit or interest 
acquired by a mortgagee over the mortgaged property, 
in all cases and whatever the circumstances be, must 
be held in trust for the benefit of the mortgagor. If 
the mortgagee, by fraud or unfair or sharp practice, or 

I behind the back of the mortgagor, obtains an ad¬ 
vantage to the prejudice of the right of redemption, 
which, though not legally due under, has yet its root 
in, the mortgage, that advantage must be held for 
the benefit of the mortgagor. But it is open to the 
mortgagee to show that he acquired the advantage by 
tbe mortgagor's consent, or after a contest with him 
before tbe grant of the advantage, or otherwise so 
openly and fairly that he is equitably entitled to 
keep it." 

[5] It is clear from the facts and circum. 
stances of this case, that tbe registry in question 
was obtained after open and fair contest with 
the mortgagor. There is nothing in this case to 
show that Gbirutha Idikali made any unfair use 
of her position as mortgagee of S. no. 556/4B. 
The fact that Narayanan Aiyappan after ten 
years of persistent endeavour to get the registry 

i in favour of his reward as against Gbirutha 
Idikali withdrew from the contest evidently 
allowing the registry to be made in favour of 
the rival claimant cannot lead to the inference 
iof any sharp practice by Gbirutha Idikali. At 
{best it will only amount to a consent given by 
the mortgagor's tarwad to the claims of Gbirutha 
Idikali for the registry of the land in her favour 
in her own independent right. As has been held 
in 30 T. Ii. B. 105 the registry under such circum¬ 
stances will not enure to the benefit of the 
mortgagor. The question in each case is 

“ wbethec the circumstances in which the mortgagee 
secured the registry are such as to make him liable in 
{:quity to surrender it in favour of hie mortgagor. " 

(Vide 19 T. Ii. J. 435). We do not see any such 
circumstances in this ease. We are, therefore, 
unable to accept the plaintiff’s case that S. 
NO. 556/4 A is an accretion to the mortgage 
holding and that the defendants are liable to 
surrender that property to the mortgagors. 

[6] The next ground that is urged is that the 
defendants have obtained an assignment of Ex. A 
mortgage and that by virtue of the assignment 
they are estopped from denying the title of the 
mortgagor. As has already been stated Ex. A un¬ 
doubtedly covers both S. No, 656/4-A and B. The 
document under which Ex. A right is said to have 
been assigned in favour of the defendants has 
been produced before us and we have marked 
it as Ex. VIII in the case. This document clearly 
shows that 8. No. 556/4-A is nob included there¬ 
in. Exhibit VIII takes in only the superior 
mortgage right created under Ex. A in respect 
of the property that was originally mortgaged 
to Ohirabha Idikali and was already in her 
possession. The description of the property in 


EX. VIII is the same as that contained in EXi 9 
purakkaddam taken by Gbirutha Idikali. Survey 
No. 556/4-A which is included as an additional 
property in Ex. A mortgage and which is stated 
to have been surrendered to tbe mortgagee 
under Ex. A is not included in Ex, VIII. Ex¬ 
hibit VIII does not purport to transfer any 
interest that the mortgagees got under Ex. A in 
respect of 8. No. 566/4-A. Therefore, it is not 
possible to infer on the basis of Ex. vill that 
tbe defendants have in any way admitted that 
the plaintiff or their predecessor-in-intereBt bad 
any title to or interest in the property com¬ 
prised in S. NO. 556/4-A. There is, therefore, no 
bar by estoppel as contended for by the res* 
pondents. It follows that plaint Item 8. Ko. 566/ 
4. A belongs to the defendants and that the 
plaintiff is not entitled to recover that property 
from the defendants. They can redeem only 
the other properties in the plaint schedule. 

[7] Next the amount chargeable on the pro- 
perties that the plaintiff can recover has to be 
determined. The amount covered by the mort¬ 
gage assigned in favour of Ohirutha Idikali 
and the subsequent purakkadama in her favour 
in respect of the properties, i.e., tbe plaint pro¬ 
perties other than S. No. 556/4-A is stated by 
the respondent to ba 5760 fanams. This is not 
disputed by the appellants. We hold that the 
mortgage money charged on these items is only 
6760 fanams. The question of mesne profits has 
next to be considered. The Court below has 
awarded mesne profits to tbe plaintiff from the 
date of deposit of the mortgage money till 
date of recovery of the property at the rate 112 
paras of paddy and 5 fanams per annum. This 
is inclusive of the profits of s. No. 556/4.A 
which is 31 cents in extent. We have already 
found that plaintiff is not entitled to recover 
this property. The mesne profits awarded has, 
therefore, to be reduced proportionately. The 
proportionate profits for 8 . No. 558/4-A will be 
20 paras and 3 edangalies of paddy per annum. 
Tbe mesne profits for the remaining portion of 
tbe plaint properties will be 90 paras and 7 
edangalies of paddy and 5 fanams per annum. 
Tbe plaintiff will be entitled to recover mesne 
profits at this rate from the date of deposit of 
the mortgage money till the date of recovery of 
the plaint property other than 8 . No. 556/4 A. 

[8] In the result in modification of the decree 
of the Court below, the plaintiff is allowed to 
redeem plaint item except the property com¬ 
prised in s. NO. 666/4-A, on deposit of the mort¬ 
gage amount of Ks. 5750 for payment to the 
defendants. Plaintiff will recover from the 
defendants mesne profits at the rate of 91 paras 
and 7 edangalies of paddy and 6 fanams per 
annum from the date of deposit of mortgage 
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money till the date of recovery of the property 
allowed to be recovered. The mesne profits 
decreed is allowed to be set off from the mort* 
gage money due to the defendants and the 
balance of the mortgage amount, if any, will 
•alone be paid to the defendants. The paddy 
will be valued at Bs. per para and as stated 
by the lower Court. The plaintiff's prayer for 
redemption of plaint Item s. No. S56/4.A is dis¬ 
allowed . 

[9] The appeal is allowed to the extent indi- 
oated above. In the circumstances of this case we 
direct the parties to suffer their costs throughout. 

V.B»B, Appeal allowed. 

[0. N. 35.] 
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Ko3hi and Gangadhara 
Menon JJ. 

Mahammathu Abubaker and another _ 

Appellants v. Ouseph Chekku — Respondent. 

A. S. No. 648 of 1123, D/- 23-2-50. 

Civil P. C. (1908). O. 20, R. 13 (2)-(Travancore) 
insolvency Act (1090), S. 33 — Administration suit 
—Provable debts and liabilities under Insolvency 
uaw in Travancore. 

In the administration by the Court of the property 
of a dtsceased person, according to the insolvency law 
:n forc:) in Travancore as applied to administration 
salts, a set ofi effected, even before the institution of 
Che administration suit, cannot be taken into account 
in adjusting the rights of the parties. [Para 3] 

Anno, Civil P. C., O. 20, R. 13, N. 10. 

K. P. Abraham — for Appellants; T. K. Sankara 
Menon — for Respondent. 

Judgment.—This appeal is by the plaintiffs. 
They were plaintiffs in an administration suit, 
o. 8. NO 76 of 1104 on the file of the Paruc 
District Ooui't, When that Court passed the 
preliminary decrea in that euit the plaintiffs 
were appointed receivers for the properties of 
the deceased debtor with authority to collect 
the outstandings through Court or otherwise. 
The debtor was the foreman of a chitty which 
had acquired even during hia life bime. The 
present suit was to enforce payment of the 
money due under a hypothecation bond exe. 
outed by the defendant, who was a subscriber 
lor a half ticket. The defendant admitted 
default of paymGxjt of the subsoripbions, but 
contended that the amounts due by him were 
set off against amounts due by the foreman to 
Certain non-prized subscribers, whose rights be 
had obtained and that he had obtained a decree 
for the balance due to him in o. B No. 7 i of 
1104 on the file of the Parur District Court. To 
that suit the legal heirs of the deceased foreman 
as also several non-prized subscribers including 
the present plaintiffs were made defendants. 
The learned District Munsiff of Parur who dis 
1951 Tra.-Co./13& 14 


posed of the suit found tb^t the defence raised 
was a valid one and accordingly non-suited the 
plaintiffs. Hence this appeal. 

[2] Exhibit 1 is a copy of the decree in 0 . S. 
NO. 71 of 1104 and Ex. it is the decree of the 
High Court confirming the decree passed by the 
District Court. Exhibit III is a copy of the Dis¬ 
trict Court judgment in that case. These three 
documents indubitably show that the decree 
passed in that suit in favour of the present res¬ 
pondent was after setting off the amounts due 
by him to the foreman of the chitty in respect 
of the hypothecation bond now put in suit. That 
fact is not disputed either. The contention 
raised on behalf of tbo appellants is that as the 
decree was passed during the pendency of O. S. 
NO. 76 of 1104, to administer the estate of the 
deceased foreman the set off effected by the 
plaint in o. S. No. 71 of 1104, was not valid and 
that it cannot bind the estate of the deoeased 
foreman. It was urged that the set off was 
made when the debtor's estate was involved oir- 
oumstances and that that gave the non-prized 
subscribers a charge in their favour over the 
entire chitty assets and that the result of giving 
effect to the set off would be to give some non- 
prized subscribers or rather their representative, 
in-interest, the present respondent, an undue 
preference over other non prized subscribers. 
There is no allegation, much lees proof, that 
when the suit O. S. No. 71 of 1104 was filed the 
deceased foreman's estate was not solvent. 
Though the plaintiffs were parties to that suit 
the plaint in the present suit proceeds as if 
nothing had happened to the hypothecation 
bond sued upon. Even when the defendant set 
out in his written statement that in o. B. No. 71 
of 1104. the amounts due under the bond now 
sued upon were set off the plaintiffs did not file 
any replication or otherwise show that there 
was any infirmity attached to that set off Even 
if these defects in the pleadings be ignored, it is 
difficult to sustain the contention raised before 
US or to hold that the lower Court’s decree dis¬ 
missing the suit is wrong. 

[3] The respondent effected the set off now 
pleaded by him even before o. S. no. 75 of 1104, 
was instituted. The plaint in o. 8. No 71 of 
1104, claimed only the balance after such set off. 

It was not disputed that when o. S No. 71 of 
1104 was instituted the legal heirs of the deceased 
foreman were competent to give a valid dis¬ 
charge with respect to the claim under the 
hypothecation bond now sued upon. Had the 
respondent paid the amount to them no Court 
could have compelled him to pay the same over 
again a second time. The preliminary decree 
in the administration suit was passed only on 
19.6.1108 while the decree in o. s. no. 71 of iio4 
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was passed on 14-3-1106. The legal heirs of the 
deoeased foreman must be deemed to have 
realised the amount due under the bond on the 
date when the plaint in 0. 8. Ko. 71 of 1104 was 
filed fonr years before the preliminary decree 
in the administration suit was passed. Order 80 i 
B. 13 (9), Oivil P. 0. so far as it is relevant 
dor our present purpose, provides that when it 
appears in an administration suit that tbe estate 
of the deceased is insolvent, tbe rules that are 
in force for tbe time being with respect to the 
estates of persons adjudged or declared insolvent 
shall apply as regards the respective rights of 
secured and unsecured creditors and the debts 
and liabilities provable. Under the insolvency 
law in force in Travancore in 1104 tS. S3, Insol¬ 
vency Act of 1090) payments made to or realiza. 
tions made by creditors before adjudication 
were protected . See 16T.L. j. 166 (F.B.). Another 
Full Bench decision reported in the same volume 
(16 T. L. J. 162) decided that the words 'date of 
the order of adjudication’ in s. 33 cannot be 
construed to mean the date of the presentation of 
tbe petition of insolvency to which the order of 
adjudication relates back by virtue of S. 16 
ol. (6) and that those words meant nothing more 
or less than the date on which tbe order of 
adjudication is made. When that law is applied 
to administration suits, the date of adjudication 
is equivalent to tbe date of the preliminary 
decree. See 32 T. L. J. 535. In that case the 
District Judge held that creditors when they 
prove their claims in an administration suit 
have to give credit to tbe amounts they realised 
before the passing of the preliminary decree 
and that such amounts should be deduct- 
ed from the dividend due to them in the admi¬ 
nistration suit. The High Court reversed the 
District Judge’s decision and held that the 
amounts realised prior to the preliminary decree 
are not to be taken into account in adjusting 
the rights of the parties. The present is an a 
/(yrtiori case in that the realization was made 
even before the administration suit was insti¬ 
tuted. There is therefore no merit in this appeal. 
We confirm the lower Court’s decision and 

dismiss the appeal with costs. 

y g ^ Appeal dismissed, 

[C. N, 36,] 
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FULL BENCH 

Krishna Pillat C. J. and Govinda 
Menon and Simon JJ. 

Thanu Pillai Mathevan Pillai and others— 
Appellants v. Mathevan Pillai Narayanan 
Pillai and others — Respondents. 

Appeal Suit No. 13 of 1119 (T), D/- 26*10-1949, 


(a) Marumakkatbayam Law—Tarwad—Partitloa 
—Deed executed by some—Consent to partition by 
all if may be inferred Proper remedy of persona 
not so joining. 

Although under the Marumakkatbayam law, bb> 
under the Hindu law, a partition might be ejected by 
oral arrangement between tbe parties, a partition deedi 
executed by only a few of tbe members of the tarwad 
oannot be accepted as indicating the result of an otat 
partition come to amongst all. [Para 4} 

Tbe omission to obtain tbe signature of some mem* 
bers of tarwad is prima facie evidence of disaent or 
want of consent and tbe partition deed executed by 
some only of tbe members of tbe tarwad ie ineuffioient 
to bind tbe other members who did not join in tbe 
execution of deed. [Para 4] 

Where, therefore, a partition by mutual consent 
evidenced by a registered instrument fails for want of 
signatures of some of the members, the proper remedy 
would be by a decree of Court; 25 T. L. J. 80, Foil,; 16 
T. L. T. 231, Disting, (Para 4] 

(b) Travancore Nayar Act (XI [11] of 1100), S, 40 

—Trees planted by a Karnavan in the ordinary 
course of husbandry cannot be treated as acquisi¬ 
tions falling under S. 40. [Para 8} 

T. S. Krishna Moorthi Iyer — for Appellants ; 
E. Parameswaran Pillai & P, Oovindan Nair; flndf 
P. Eochu Krishna Pillai — for Respondents (Nos, I 
and 4 respectively), 

Krishna Pillai C. J—The plaintiffs of o. 8. 

NO.' 14 of 1106 of the Trivandrum District Ooucfc 
are the appellants. They are nine out of the 
thirty-seven members of a Nayar Marumakka- 
thayam tarwad who claimed to have their 
9/37th share of tbe tarwad properties partitioned 
and allotted to them by metes and bounds.. 
Defendant 1 is tbe Karnavan and defendant 3 
tbe manager of tbe tarwad and defendant 3 their 
brother. Defendant 4 is a sister and the other 
defendants are the descendants of deceased sis¬ 
ters. Plaintiffs and defendants 16 to 20 are 
members of one Thavazhi being defendants of ft 
sister called Valli. Defendant 2 is tbe main 
contesting defendant. His defence is that tber& 
was already a partition of tarwad properties 
with the common consent of all tbe adult mem¬ 
bers including the plaintiffs on S5-9-1104 tbab 
though the plaintiffs recalcitrantly refused ta 
subscribe to the partition deed they concurred in 
tbe terms of the^partition deed and accepted tb& 
properties allotted to them for their share. Ac¬ 
cording to him tbe suit was instituted merely 
for the purpose of defeating him. He was sup¬ 
ported iu this by 3, 4 and 6 and 9 to 14 defen¬ 
dants, and though defendants 17 to 21 have 
tbemelves joined in tbe execution of tbe parti¬ 
tion they repudiated the same as tbe result ot 
fraud. Defendants 37, 40, 48 to 52 and 58 and 63' 
who ace alienees also pleaded in support of tbe 
partition, tbeir title having been derived on tbe 
strength of such partition. The lower Court 
dismissed tbe plaintiffs' suit on tbe ground that 
they bad consented to tbe terms of the partition 
and accepted tbe properties allotted to them 
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lieu of their share but recorded fiudiuga on some 
of the other issues wbioh raised questions relat. 
ing to the nature of the acquisitions standing in 
the name of defendant 2 . Against the decree 
dismissing the suit the plaintiffs have preferred 
this appeal and against the findings recorded 
against the defendants they have filed a memo¬ 
randum of objections. 

' [si It is regrettable that this case has been 
pending for the last twenty years. Tne suit was 
instituted on 8 - 2 - 1106 , within four months of the 
date of partition. No records were filed indi¬ 
cating the consent of the plaintiffs to the parti¬ 
tion or the acceptance of the properties allotted 
or any other document indicating that by 
conduct they bad accepted the terms of the 
partition. As the suit was instituted within so 
short a period of the date of the partition it is 
but natural that there should be such paucity of 
documentary evidence. However, the case was 
allowed to drag on for twenty years, apparently 
for harnessing tbe oral evidence of witnesEea. 
The members of the family who obtained posses, 
sion of what was allotted to them under the 
partition have been imoroving them as it best 
suited their purpose. However, we have to dis¬ 
pose of the case as it stood on the date'of the so- 
called partition. 

[3l The alleged consent and acceptance of 
the terms of the partition are sought to be esta¬ 
blished by a large volume of oral evidence. We 
have examined tbe statements of tbe witnesses 
which are long, coafusad and uncertain. (After 
discussiou of tbe evidence their Lordships 
discarded tbs evidence of defence witnesses as 
unreliable and came to the conclusion that 
the plaintiffs* consent and acceptance to the 
terms of the partition deed was not proved. Tbe 
judgment then proceeds :) 

[4] In the nature of the above findings it 
may be unnecessary to discuss tbe questions of 
law raised at the hearing by the respondents’ 
learned counsel or accepted by tbe lower Court, 
However, we shall refer to them here. In 
Devaki Amma v. Kumara Pillai, 35 t. l. j. 
80, where tbe question of consent to a partition 
arose under similar oiroumstancea it was held 
that the omission to obtain the signature of the 
plaintiffs was prima facie evidence of disssnt 
or want of consent and that tbe partition deed 
executed by some only of the members of the 
taewad was insufficient to bind the other mem- 
bets who did not join in tbe execution of the 
deed. In a later case Parvathi Pillai v. Baman 
Pillai, 16 T. L. T. 231, which the lower Court 
followed iu this case, it was held that where all 
the members were shown to have consented to 
the arrangement but only some joined in the 
execution of the deed and others chose to with¬ 


draw their consent recaloitrantly and unreason¬ 
ably at tbe last stage, the partition must be hold 
to bind them. While we are satisfied that under 
the Marumakkatbayam law as under the Hindu 
Law a partition might be effected by oral 
arrangement between tbe parties we cannot 
accept a partition deed executed by only a few 
of the members of tbe tarwad as indicating tbe 
result of an oral partition come to amongst all. 
Common experience shows and prudence dictates 
that such pleas should not be countenanced as a 
matter of course. Ordinarily, partitions of tar- 
wad properties are evidenced by registered 
instruments. At partitions which involve not 
merely allotment of properties but settlement 
of disputes and claims amongst tbemselves, or 
the extent of tar wad debts and other equities in 
'favour of minors and unmarried female etc., 
tbe usual course is to reduce them to writing 
and to be bound by their terms only when they 
are reduced to writing and’iegiatered. Ordinarily, 
when negotiations are started and discussions 
progress, members have no intention of being 
bound by them until it is reduced to writing, 
signed and registered with the common consent 
of all. The very fact that some have thought 
it necessary to execute and register it, is in our 
opinion, clear indication that tbe members when 
they started on tbe venture assumed that what¬ 
ever was said or done would be without prejudice 
until execution and regietraion of the deed by 
consent of all. Where therefore a partition by 
mutual consent evidenced by a registered deed 
fails, the proper remedy would be by a decree of 
Court. We tbiok that as an authority laying 
down a rule for guidance, Devaki Amma v.l 
Kumara Pillai, 36 T. L, j. 80 , is to be preferred 
and Pi-rvati Pillai v. Baman Pillai, 16 T. L. T. 
231, may be ignored as being justified only by 
the facts of the case. The position in this case is 
exactly what we indicated above. We accor¬ 
dingly hold that the plaintiffs are entitled to a 
decree for partition and division by metes and 
bounds of their 9/37 share of the tarwad pro¬ 
perties. 

[ 5 ] Tbe next point for consideration is whether 
any of tbe plaint schedule properties are the 
self-acquisitions of defendant 2 . C schedule com. 
prises moneys to tbe total value of Ra. 13000 odd 
standing in the name of defendant 2 under 
several bonds taken by him. Some of the A 
schedule and B schedule properties also stand in 
his name. Defendant 2 claimed at the time of 
partition that 0 schedule moneys as his own. 
Tbe other defendants appear to have given 
up their claims over these as being his self.ao- 
quisitioDS. He also claimed compeneation for 
improvements said to have been effected by bim 
in tarwad properties, for which he was awarded 
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a large number of itema eatimated to coat Ra. defendant 4 obtained, therefore, will be her own, 
3000. The plaintiffs contended that the 0 schedule Survey N03. 301 and 1183 will be excluded from 
moneys and the properties atandiug in his name the partition. 

were acquired with tarwad funds and that they [7] The next point for oonaideraiion relates 
do not represent either the income of tarwad to the plaintiff's share of the mesne profits, 
properties or hia self-aoquisitions. The lower They claim Rs. 270 on this account aa annual 
Court negatived the pleaof self-acquisitions, but share. Defendant 3 does not diapate the rate, 
refused to give effect to it on the ground of the but contests it on the ground that the plaintiffs 
plaintiffs'consent. Defendant 2 was the manager ace in posseaston of their due share. We bavet 
of this tarwad from the year 1068, under ex. II. found that they ace not in poasession of any 
Beyond stating that he was in posaeaaion of property and we do not see any reason why 
funds of hia own be had little to claim as hia they should not get their share when all others 
self-acquisition at that time. The tarwad bad are getting what is due to them. Defendant 2 
extensive properties which all agree, including waa admittedly in poBaeBsion of all tarwad pro- 
bimaelf, fell into his undisputed possession. He pectiea on the date of auit. The plaintiffs had 
baa alienated a good part of the tarward pro- claimed meane profits from the date of suit. In 
pecties which the members of the family have the nature of the plaintiff’s case they could not 
accepted without protest. Large amounts seen- > be blamed for not taking possession of the pro- 
red by mortgages acquired in the names of the perties or taking steps for the conservation of 
previous Kacnavana or other membere of the the profits of the properties aet apart for them 
family were released one after another by defen- under Ex. ill. Defendant 2 who relied on a 
dant 2 The total under tbia item is shown to be document to which he failed to make the plain- 
merely Bs 30,000. He baa not kept any accounts tiffs parties must have taken eteps for conser- 
of these transactions or shown how the tarwad ving the income of such properties, especially 
income or corpus was utilised by him during when the plaintiffs filed the suit repudiating it. 
this long period. He stated in his evidence that The natural inference under these circumstances 
be had accounts to show what bis earnings in is that defendant 2 has been taking the yield 
the Chitty were and how he was spending all from these properties. He must, therefore, be 
the moneys that had come into hia hands. He ordered to pay the mesne profits to the plaintiffs 
has advisedly kept back the accounts. A large until the plaintiffs are put in possession of their 
number of authorities were discussed at the Bar shares. 

which cover a wide field of presumptions and [8J Defendant 2 claimed and the other defen- 
evidence relating to Belf-acquisitione of Kama- dants junior members, agreed to grant a sum of 
vans and others in possession of tarwad proper- Es. 30oo for which they set apart to him addi- 
ties. Having regard to the admitted facts and tional properties over and above his legitimate 
citcumstances of this case we have little hesita- share. This waa purported to be claimed and 
tion in confirming the findings of the lower Oourfc granted under 8. 40. Nayar Act. We find that 

that the properties claimed by defendant 2 as these are not acquisitions strictly so-called but 
his own self.acquisitions really belonged to the improvements to tarwad properties in the shape 
tarwad. We therefore repel defendant 2’8 con- of planted trees and buildings. The trees planted! 
tentions on this account and dismiss the objeo- by a Karnavan in the ordinary course of hoe-j 
tion memorandum. bandey cannot be treated as acquisitions fallingl 

[6] Dirfendant C’s learned counsel contended within 8. 40 The Karnavan’s claim under this* 
that some properties belonging to defendant 4, htad cannot be put on the same basis as value 
over which the tarwad had no right were sur. of improvements effected by a junior member 
rendered by her to the tarwad under the parti- on tarward properties allotted to him for main- 
tion and that if the partition was held to be tenance. D^•fendant 2 if he has planted any 
not binding on the plaintiffs she must be held trees, must have done so only in the ordinary 
entitled to recover those properties. There is no course of management. The tarwad buildings 
force in this contention. The surrender was not the construction of which was started by defen- 
withoui its compensation for in lieu of the pro- dant 2 and assessed by commissioners at a high 
perties surrendered by ber to the tarwad she value are inoomolete. Any money utilised for 
bargained for and obtained a sum of RS. 600 for this purpose has not been shown to be from the 
which she was given equally valuable properties, income of the properties bub on the other hand 
All that we can. therefore, say is that this the plaintiffs have shown them to be from the 
b&rsain must stand. The plaintiffs were not die- very corpus of the tarwad. Exhibits H, J and K 
agreeable to this course. We, therefore, hold that show the enormity of the fund under this head, 
what defendant 4 surrendered to the tarwad will We hold that such claim is not binding on the 
enure to the benefit of the tarwad and what plaintiffs, Members who have already given 
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ftbeic Gonaeut; are not to be affected by the plain- 
tifi’s stand. They will be bound by their oonaent 
and defendant 2 who is benefited by such oon- 
sent will not be called upon to disgorge to them 
what he has already obtained. But in giving 
the plaintiffs their adequate share defendant 3 
will contribute in proportion to the exceas ahaie 
that baa fallen into his hands. 

[9l Various alienations made by defendant 3 
and other members subsequent to the date of 
partition have been impeached in the suit. We do 
not propose to set aside these alienations but 
only declare that they shall not be binding on 
the pUintiffs but only those who have executed 
them. If it is found that such allocation cannot 
be made otherwise than by taking any such 
property it will be available for such purposes 
free of all encumbrances. The Purakkadoms and 
other alienations created by defendant 9 on tbe 
date of tbe partition and in purported exercise 
of some powers conferred by other members 
either for expenses of tbe partition or for other 
alleged tarwad purposes are hereby set aside 
to the extent they affect tbe plaintiffs. Exhibit A 
is a mortgage executed by defendant 2 in favour 
of defendant 37. This mortgage is not shown to 
be supported by oouBiderattoa and tarwad 
necessity, the only evidence adduced being tbe 
interested testimony of defendant 2 himself. This 
document is declared to be not binding on tbe 
plaintiffs and is set aaide to tbe extent of their 
share in such properties which they will recover 
on partition with mesne profits as claimed in 
tbe plaint. 

[ 10 ] At tbe close of tbe argument, it was sug> 
gested by tbe respondents’ learned counsel that 
if we are inclined to reverse tbe decree of the 
lower Court and order a fresh division we might 
issue a direction to the lower Court not to dis> 
turb tbe existing arrangement and possession as 
far as possible. This we think is an eminently 
fit course to adopt in this case, especially after 
tbe lapse of all this long period extending over 
twenty years. The plaintff'a learned counsel 
very fairly conceded that ho was prepared to 
accede to tbia course. We, therefore, direct that 
in allotting to the plaintiffs their due share all 
the properties included in tbe partition as having 
been set apart for their share would be given 
to tbe plaintiffs and only the balance necessary 
for making up the due share would be taken 
from the echedules allotted to the other mem- 
bera. This, however, will be confined to the a and 
B schedules properties. In reepectto o schedule 
moneys which defendant 2 was either recovered or 
is recovering from tho-various debtors from whom 
they are due, the plaintiffs will get a personal 
decree against defendant 3 for their due share 
which will also be charged on the properties 


allotted to defendant 2 out of A,B and o sobedules 
properties. No relief is granted as regards D sche¬ 
dule movables 

[11] In the result we pass a decree in the 
following terms: (l) The plaintiffs are declared to 
be entitled to a 9/37tb share of tbe a and B sobe- 
dules-properties which'will be allotted to them on 
partition by metes and bounds by commis- 
sionrrs appointed by tbe lower Court. (2) In 
making such allotment tbe commissioners will 
be directed to allot to them properties set apart 
for them under Ex. Ill partition free of encum¬ 
brances and to allot further properties for 
making up their due share with due regard for 
area, quality and income, from the other pro. 
parties comprised in A and B. schedules (3). The 
plaintiffs will take a decree for a similar share 
of C schedule moneys with interest at tbe rate of 
4 per cent, per annum from tbe date of suit 
against defendant 2 and bis share of A, B and 0 
schedules properties over which it eball be a first 
charge, (d) Tbe plaintiffs will have all mesne 
profits as claimed in the plaint from defen> 
dant 2 from the date of suit till this date and 
hereafter for three years or until recovery of 
possession of tbe properties whichever happens 
first, (s) Exhibit A mortgage is set aside to the 
extent of the plaintiffs’ share and they will 
recover the pame with mesne profits (6) The 
plaintiffs will have a decree for costs in both 
Courts against defendants 1 to 28. 

[ 12 ] Tbe appeal is allowed with costs in the 
above terms. 

V.B.B. Appeal allowed. 


[G. N. 37.] 
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Koshi AND Gangadhara Mbnon JJ. 

Eapen Cherian — Appellant v. Manachee- 
khan Meerahhan and others — Respondents. 

Appeal Suit No. 16d of 1122, D/- 12-6-1950 

(al T. P. Act (1882), Ss 67, 60 — Acquisition by 
bypotbecatee of some items in hypotbeca — Subse¬ 
quent suit for sale. 

In a suit for eale by the bypotbeoatee after he has 
become tbe owner of certain items comprised iu the 
bypotbeca tbe argument that all those items should 
again be brought to sale is absolutely untenable. 

[Para 3] 

Anno. T. P. Act. S. 60, N. 44; S 67, N. 23. 

(b) T. P. Act (1882), Ss. 67 and 60-Purchase by 
bypotbecatee of all items in properly—Purchase, in 
respect of some, iniructuous — Integrity of mort¬ 
gage, if broken. 

Where the bypotbecatee purported to purchase all 
the items compriged in the bypotbeca but the purchase 
of some items proved to bo infructuoua, the charge re- 
niaiDB alive In respect of those items but tbe integrity 
of the charge is broken. [Para 4J 

Anno. T. P. Act, S GO, N. 41, 44; 8. 67. N 23. 

(c) Civil P. C. (1903), O. 2. R. 2-Suit on charge 
—Second suit for sale on charge against party not 
impleaded in prior suit not barred. 
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should, therefore, be made liable only for the 


A prior obarge*bolder suing on the oharge without 
naaking the puisne obarge-holder a party to the suit 
is oompetent to institute a subsequent suit for sale of 
the property against the puisne charge-holder. 

[Paras 5, 6] 

Anno. C. P. C., 0. 2, R. 2, N 10,18. 

N. K, Narayana Pillai — for Appellant; K» Para* 
Tneswaran Pillai—for Respondents* 

Koshi J — The suit out of which this ap¬ 
peal arises was instituted by the appellant to 
enforce payment of certain amounts due under 
two ohitty hypothecation bonds which he failed 
to realise in enforcement of two prior decrees 
obtained on them by reason of his omission to 
implead in those suits the owners of the equity 
of redemption of certain items among the 
hypothecated properties. In the execution of 
the decree obtained on the second bond all the 
items constituting the hypotheoa were brought 
to sale subject to the prior charge of all but an 
amount of R9, 137-3-8 due under the decree ob. 
tained on the first bond, and himself purchased 
ih?ni. The various items were sold in separate 
lots and even after the sale of all the items, 
there was still a balance of R9. 381-11.6 to be 
reali-ed under the decree that was being execut¬ 
ed. When the appellant proceeded to take pos¬ 
session of the properties defendants a and 3 in 
the present suit successfully obstructed the de¬ 
livery of items l, 2, 4 and 5 in the (present) 
plaint on the ground that long prior to the ins¬ 
titution of the suit they had become owners of 
the equity of redemption over these items. The 
four items referred to above fetched altogether 
R3, 871-12 0 at the sale. Item 3 in the present 
plaint consisted of three buildings on item l 
which defendants 2 and 3 constructed after that 
item came into their possession. The appellant 
brought the present euit to realise the balance 
due under the two bonds after giving credit for 
the sale price of the other items and the amount 
under the decree obtained on the first bond sub¬ 
ject to which the sales were held. Defendant 3 
resisted the suit on various grounds, but all of 
them except the one as to the quantum of the 
balance due failed before the trial Court. 
Against his claim for Rs. 1536.ch3. 19-8 cash 
made in the plaint, the learned Munsiff gave 
the plaintiff decree for Bs. 463-21-1 alone and 
the appeal is with respect to the portion dis- 
allowed. 

[2] Defendant 3 has preferred a memoran¬ 
dum of cross.objections reiterating all the 
grounds on which be resisted the suit. It was 
contended, (i) that a fresh suit on thebypotheca- 
tion bonds with respect to the certain items alone 
of the hypotheoa was not maintainable; (2) that 
the appellant’s purchase of certain items com- 
prised in the hypotheoa had broken the integrity 
of the oharge and that plaint items 1, 2, 4 and S 


proportionate amount chargeable over those items 
and not for the entire outstanding balances ; (3) 
that o. 2, R. S, Civil P. 0., was a bar to this 
suit and (4) that satisfaction having been enter, 
ed of the prior decree to the extent of the sale 
price of these items also the appellant was not 
entitled to proceed against them over again. As 
these points touch the very maintainability of 
the suit they must first be dealt with before dis¬ 
cussing the point raised by the appeal. 

[3] As for the first point, the charge having 
been extinguished to a certain extent by the ap¬ 
pellant's purchases that were not assailed, it is 
difficult to appreciate the argument that the 
present suit should have been with respect to 
or as against all the items comprised in the 
hypotheoa. There has taken place an abatement 
of the mortgage to the extent proportionately 
chargeable on the items whose purchases stand. 
The appellant is the owner of those items and 
he cannot be their owner and at the same time 
a charge-holder with respect to them As defen¬ 
dants 2 and 3 were left out from the previous 
suits it is open to them to redeem the plaintiff 
and in such a suit all the items comprised in 
the security will certainly have to be included. 
But the present argument that in a suit for sale 
by the faypothecatee after he has become the 
owner of certain items comprised in the hypo- 
theca those items should again be brought to 
sale is absolutely untenable. 

[ 4 ] The learned Advocate for the appellants 
contended that the purchase of certain items in 
execution of the previous decree had in the cir- 
oumstanoes of tbe case not the effect of dis¬ 
integrating the oharge. What was urged was! 
that he parcbased all the items and he never! 
intended to do anything affecting tbe integrity of! 
tbe oharge. The fact remains that the purchase of! 
some items proved to be infruotuous. The charge 
remains alive as against those items and we are 
unable to accede to tbe appellants’ argument or 
hold that tbe integrity of the charge has not 
been broken. In this connection it has also to 
be remembered that the various items were sold 
in separate lots and on two different dates. 
More than one year intervened between the two 
dates and we cannot hold that the charge re¬ 
mained undivided in spite of it. The circum¬ 
stances that the integrity of the charge has been 
broken however happens to be of no importance 
here as the plea that the prices fetched at the 
execution sale were less than the amounts pro¬ 
portionately chargeable to tbe different items 
purchased by the appellant has not properly 
been raised or pursued in the case. The written 
statement makes casual mention of it. No issue 
was raised about it and no evidence was also 
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led as to the valae of the different items com¬ 
prised in the hypothecation bonds. The point 
was not raised before the lower Court at the 
•time of the argument, nor is the point taken 
«ven in the memorandum of - cross objections 
filed in this Court, The respondent’s learned 
Advocate, no doubt, stated during the course of 
the argument that the memorandum raises it. 
But we are unable to discover that point in it. 
The memorandum consiats of four paras. The 
first one states that the lower Court’s judgment 
.and decree are against law and evidence to the 
^extent they are objected to in the memorandum. 
The second states that the suit is not main, 
tainable and the third that the lower Court 
^enfc wrong in passing a decree for the amount 
■of Es. 463-21-1. The last one is in the following 
sfierms; 

^'Lowev Court should have held that all the properties 
iaoluded in Ess, A and 13 w«re equally liable for the 
plaint amount if any due to the plaiotifi and the lower 
Court should have ordered the inolusloh of all theee 
properties in the plaint schedule. PlaintiS has dell- 
■berately leftoS certain properties included in Exs. A 
^nd B from being proceeded against in exeaution.*’ 

This ground has nothing to do with the second 
ground urged before us. It relates to the first 
ground already dealt with. The point that the 
amount claimed against the plaint items is in 
excess of the rateable share of the hypothecation 
debt chargeable over these properties is not, 
therefore, really before us. Even if we were 
inclined to permit the contesting respondent to 
raise it, the question cannot be decided without 
ifresh or additional evidence and it is too late 
in the day to ask the Court to have a trial de 
710V0 of the suit. 

fdl The question whether o. 2, R. 2 . Civil 
/P. C., is a bar to a second suit for sale on a 
mortgage (or charge) is covered by a decided 
case of the Travanoore High Court itself. See 
Aiyappa Reddiar v. Poulose, 27 T. Ii J. 1066. 
The following extract from that decision may 
usefully be quoted in repelling this contention : 

"Defendant 11 who U interested in items Nos. 3 and 4 
A’esiUs the suit on the ground that it Is barred by O. 2. 
R. 2, Civil P. C. It is contended that the plaintiff 
having already obtained a decree against defendants 1 
and 2 and the plaint items he is not competent to sue 
•again for the same relief based on the same cause of 
action. It is, however, well established that in order 
that R. 2 may apply, the two suits must be between 
the same parties or between persons claiming through 
ihe same parties. Thus, where the defendant in the 
suhaequent suit is difieront from the defendant in the 
.previous suit the rule does not apply. Although in the 
present suit, defendants 1 and 2 in the former suit also 
appear as parties, no relief is claimed against them* 
and defendants 3 to 13 have been impleaded only in 
this suit. Further it is a recognised rule of law that a 
prior mortgagee suing on the mortgage, without making 
the puisne mortgagee a party to the suit is competent 
to Institute a subsequent suit for sale of the property 
Against the puisne mortgagee. As observed by Anan- 


thakrishna Alyar, J., In Ohandramma v, G^ttfina 
Stethan, A. I. R. (18) 1931 Mad. 642 : (188 I. 0. 497). 
"the olrouEDstanoe that the mortgagee filed a soil 
against a wrong person does sot afiect the rights of the 
real owners of the equity of redemption. Kit does not 
afieot them at all. one fails to see how they could be 
heard to say that by virtue of the prior suit which 
admittedly doee not afieot them, a (second) suit against 
them not maintainable. So far as they areooncemed 
the second is the only suit against them and the first 
suit and the proceedings ooonected with the same 
must be taken to be "non est** in the eye of the law.** 

In an earlier passage in his judgment, Anantha* 
krisbna Aiyar. J., had expressed bis full oon- 
ourrenoe with the decision in V6nkata Rsddy v. 
Kunjappa Qoundant A, l. R. (11) 1924 Mad. 660: 
(47 Mad. 661) where it was expressly stated that 
there was no provision in the Civil Procedure 
Code barring such a ?uit, In a subsequent 
passage the learned Judge went on to say that 
the view that in such oircumstances the second 
suit is maintainable has been accepted by the 
Bombay High Court in Dattatrayav, 

A. I. a. (9) 1992 Bom. 334 : (69 I. C. 166), by the 
Rangoon High Court in T, G- Bose v. Obedur 
Rahman, A. I. E. (16) 1928 Rang. 189 ; (6 Bang- 
397 ) and by the Allahabad High Obttct ip 
Lakshmi Narain Das v. Hirdey Narain', 
A. I. B. (13) 1926 ALL. 430 t (97 I. 0. 4). It has 
been further observed that in the Madras High 
Court Boddam and Miller JJ., bad so early as 
the decision in E. K» Kanaran v. V. K, 
UnnooU, 30 Mad. 600 : (17 M. L. J. 431), expres¬ 
sed the same view. 

[6] In Venkata Reddi v. Kunjappa Goun^ 
dan, A. I. R. (11) 1924 Mad. 650: (47 Mad. 661) 
Kumaraswamy Sastry and Waller JJ., said : 

‘Tt is difficult to see how a second salt againit a 
person not impleaded in the previous suit would bo 
barred under any of the provisions of the CivU Prooa- 
dure Code. It is no doubt true that the first mortgagee 
who had notice of a puisne encumbrance could have 
impleaded that puisne enoumbraucec in the suit on the 
first mortgage but the failure to do so would not neces¬ 
sarily bar the seoond suit against the puisne enoom- 
brancer unless there ie anything in the Code barring 
such a suit. The oause of action is not the same as !n 
the previous suit nor would the points to be decided 
necessarily be the same." 

This case has reviewed several earlier decisions 
bearing on the question from different High 
Courts and among the oases relied on the deci¬ 
sion in Sham Dei v. Baljit Singhs 32 ALL. 119: 
(6 I. C. 45l) is particularly instructive. The 
head-note of that case which correctly sets out 

the sense of ihe decision reads as follows : 

"The prior mortgagee of mortgaged property brought 
the whole of it to sale without impleading the subse¬ 
quent mortgagee of a portion and purohaeed the mort¬ 
gaged property himself. The subsequent mortgagee in 
turn brought a portion of the mortgaged property to 
sale without impleading the prior mortgagee and alar? 
himself became the purchaser. The prior mortgagee, 
after an unsuccessful attempt to recover from the sub¬ 
sequent mortgagee possession of the mortgaged property 
00 purchased, sued to bring that property to sale foe 
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the realisation of the anreooTeied balanoe of the origi¬ 
nal mortgage money. 

H$ldf that the suit was maintainable and was not 
barred by either S. 13 or S. 43, Civil P. C. (1882).'* 

In the body of the judgment it is said that 
neither s. 13 (present 8. ll) nor s. 43 (O. 2, 
B. 2) could bar the suit inasmuch as the. owner 
of the equity of redemption was not a party to 
the first suit. It is unnecessary to multiply 
authorities as the point is so well-settled. The 
third point is also therefore without substance. 

[7] As for the last when the purchase of the 
plaint item at the execution sale has proved to 
be of no avail to the appellant and it does not 
bind defendants 2 and 3, it is difficult to under¬ 
stand how they could be heard to say that the 
certification that the decree debt has been satis¬ 
fied to the extent of their value would preclude 
the appellant from suing for the amounts cover, 
ed by the certification again. The observations 
of Ananthakrishna Aiyar J. made in the case in 
Ckandramma v. Gunna Seethartt A. r. B. ( 18 ) 

1931 Mad. 642 : (133 I. C. 497) and quoted in 27 
T. L. J. 1066 may usefully be recalled to mind 
in this conneotloQ. When the sale becomes in- 
fruotuous the certification must necessarily follow 
suit. 

[8] We have now disposed of the memoran¬ 
dum of objections. As for the appeal, the only 
question is whether the plaintiff is entitled to 
the full amount of his claim made in the plaint. 
We did not understand the respondent’s lear¬ 
ned Advocate as seeking to support the lower 
Court’s decision on the grounds mentioned in 
the judgment. The lower Court has misread 
para 9 of the plaint that all amounts due under 
the decree obtained on the first bond have been 
satisfied. As mentioned earlier, the reservation 
for the prior charge fell short of the amount of 
that decree by Rs 137-3-8. The price fetched at 
the sale of plaint items l, 2, 4 and 5 was 
Bs 871-12 0 . Even after the sale of all the items 
an amount of Bs. 184-11-6 remained to be reali- 
sed. The total comes to Rs. 1193-10-14. Even 
on the basis of the decree the appellant had to 
realise that amount with interest thereon from 
the date of the first sale in mitbunom 1109. 
Even if interest at 6 per cent, alone is calculated 
the principal amount and interest would not 
fall short of the plaint claim by more than 
RS. 75 or thereabouts. But as between the 
appellant and defendants 2 and 3 or the proper¬ 
ties they are interested the previous decree is 
not the basis for calculation to ascertain the 
balanoe still due. The appellant can and must 
necessarily fall back on the hypothecation 
bonds themselves. What he did to ascertain the 
balance still due was to calculate interest on the 
principal amount at 12 per cent interest provi- 
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ded in the bonds till 24-5-1112 and thereafter at 
6 per cent, at the same time giving credit for all 
amounts realised whether by actual payments 
or as purchase price or by way of reservation of 
prior charge as and when such realisations were- 
made. From 24-5-1112 the appellant claims inte. 
rest at 6 per cent. We are unable to find any¬ 
thing wrong in the principle adopted nor was* 
it pointed out to us that it was wrong or that- 
the appellant bad made any mistake in the- 
actual calculation of the amounts. If when the 
plaintiff brought the two prior suits in 1101 to 
which defendants 2 and 3 were not parties, be 
could not claim anything more than the princi¬ 
pal amount, and interest amounting to half the 
principal, we fail to see why that should be 
taken to be the top-limit of all what he could 
receive out of the transaction even when he has^ 
to bring a fresh suit against fresh parties twelve, 
long years afterwards. If the present suit were 
the first suit brought the appellant could have- 
after giving credit to payments made up till 
then claimed the principal amount and Interest 
amounting to half the same if that were the 
real balance due according to the tenor of the 
two bonds and we fail to see why the rule 
should be any the different, when the previ¬ 
ous suits failed of their purpose at least 
partly. He has only to give credit for all the 
amounts received. A party when he comes to 
Court is not bound to give oredit for all the 
interest he has received in excess of half the 
principal amount and that is the basis on which 
the plaint claim is made. The lower Court 
would seem to think that as on the date of the 
sale the amount of the second decree came to 
B9. 3155-23-12 and the sale of plaint items 1, 2, 

4 and 5 was for Bs. 871-12-0 the appellant could 
only realise a share of Bs. 1650 (the principal 
and interest claimed in the previous suits) in 
the ratio of 871-12-0: 3165-23-12. We are unable- 
to find reason or logic behind this. 

[9] In our opinion the appeal must succeed, 
and in modification of tbe lower Court’s decree, 
we pass a decree in favour of the appellant 
against items l, 2, 4 and 6, for tbe full plaint 
claim with future interest and costs (in both 
Courts) as prayed for, subject to the prior char¬ 
ges found by the lower Court in favour of 
defendant 3 in paras 7 and 8 of its judgment. 
The memorandum of objections will stand dis¬ 
missed with costs. Defendant 3 will bear hia 
costs throughout. 

V.B.B, Appeal allowed*. 
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Kunhi Raman C. J. and Sankaran J. 

State V. D. Packiaraj and another — 
ponden is. 

Otiminal Appeal Nos# 1 and 2 ol 1124 (T), D/'18-8- 
1950. 

(a) Penal Code (1860), S. 499 — Editor of news¬ 
paper—Responsibility of, during bis absence. 

Where it is satisfactorily ertablished that the editor 
was on leave and bad entrusted hia duties to a respon¬ 
sible pereon who bad aooepted the full responsibility 
for the publioation of the libel, the editor cannot be 
held to be orimioally liable. In such a case there is no 
necessity for the editor to adduce positive proof,to show 
that he was on leave when the libel was published. 

[Para 3] 

Anno. Penal Code, Sa 499 and 500, N. 2. 

(b) Penal Code (1860), S. 499, Exception 9 — 
“Good faith.” 

Exception 9 applies only if the imputation is made 
In^good faith for the protection of the interests of the 
person making it or of any other person or for public good. 
A person who has not establiehed that he did an act 
after (he exercise of due care and attention or even 
reasonable care cannot be said to have acted in good 
faith. [Para 4] 

Anno. Penal Code, Ss. 499 and 500, N. 12. 

(c) Penal Code (1860), S. 499, Exception 9 — 
Publication in newspaper of libel containing charge 
of bribery against Magistrate—Publicationheld not 
for protection of any person or for public good — 
Public good held could b$ safeguarded by making 
representation to Government — Publication in 
newspaper held excessive and destroyed privilege. 

[Para 5J 

Anno. Penal Code, Ss. 499 and 500, N. 12. 

(d) Penal Code (I860}, S. 499, Exception 9 — 

Whether publication of libel is for protection of 
interest oi particular person or for public good is 
question oi lav/. [Para b] 

Anno. Penal Code, S^. 499 end 500. N. 12. 

(e) Penal Code (I860), S. 500 —Libel containing 
charge of bribery against Magistrate published in 
newspaper having poor circulation — Accused 
acquitted in private complaint by Magistrate-Ap¬ 
peal by Government, since reputation of its olficer 
was involved—Government not interested so much 
in punishment, as In obtaining decision of Court— 
Remedy by way of civil suit for damages open to 
complainant-Ends of justice held would be satis¬ 
fied by sentencing accused to pay fine of Re. 1. 

[Paia 6] 

Anno. Penal Code, Sa. 499 and 500, N. IR. 

Public Prosecutor— for the State; T. K. }^arayana 
Pillai — for Accused J; K. P. Abraham — for 
Accused t!, 

Kunhi Baman C. J—Theao two appeals 
are presented on behalf of the State from the 
order of acquittal made by the Sessions Court 
of Nagercoil in cri. apps. Noe. 4.3 and 44 of 115‘2. 
The charge against the two accused who are the 
Editor. Printer and Publisher of a weekly 
newspaper called ‘ Nadar Nampan/* was that 
they had defamed the complainant by publish, 
ing a letter in the newspaper. The complainant 
was the Sty. Second Claes Magistrate at Eraniel. 

The first acoused who is an Advocate was the 


Editor of the newspaper and the second accused 
who is retired medical ofiSoer is the Printer and 
Publisher of the newspaper. The article publish, 
ed in the newspaper was translated as follows in 

the judgment of the lower appellate Court: 

“To the attention of the Graoiona Government. Is 
this bribery or a present ? 

We understand that Mr. Ramacaandra Iyer, Second 
Class Magistrate of Eraniel, Ealkulam Taluk, on the 
morning of 2Dd Purattasl received the following articles 
from Arunaohalam Nadar Sri Krishna Nadar, the com¬ 
plainant in a oiiminal case in hie Court; 50 cocoanuts, 
10 bundles of Etbamoli Betel leaves, 60 arecanuts, 
half a pound of Jafina tobacco, one bunch of bananas, 
a few lime fruits and a little sugar. Is this a bribery or 
a present? It >s said that a Vakil from Thslakulam is 
the cause for this and similar presents and (bat there 
Is money transactions between him and the Magistrate. 
What is the truth about this? If the Gracious Govern¬ 
ment ascertains the truth of this, it will do good to tbo 
poor subjects. 

Lover of truth.” 

[2] On behalf of the State, the learned Pub¬ 
lic ProBeoutor argues that the order of acquittal 
is erroneous and that the provision: o Excep. 
tion 9, will not apply to the present oaee. On 
the other band, the learned counsel for tho 
Editor, Printer and Publisher of the newe- 
paper supports the decision of the lower appel. 
late Court and argues that the case is really 
covered by Exception 9 and that there is no 
ground for interference in this appeal. 

[3l Before dealing with the general queetions 
raised on both eides, there is one point that was 
urged in the trial Court and which is alec urged 
here on behalf of respondent 1. It is contended 
that at the time that the letter was published in 
the newspaper, accused i, the Editor of the 
newspaper, was on leave and had nothing to do 
with the publioation. This contention did not 
find favour with the trial Court which, as already 
stated, overruled this contention and held that 
both the accused were guilty. But it appears 
from the records that accused 2 accepted com¬ 
plete responsibility for the publicatioD, The 
letter in question was addressed to him by a 
person who was personally known io him who 
was also examined as D. w. 2 at the trial. He 
had absolute coDfid?nce, in that ferson and it 
was he who during the temporary absence on 
leave of accused i, direct^l the publication of 
the letter in the newspaper. Tbereis authority foi: 
the position that in suen circumstances, where if, 
is satisfactorily established that tbo Editor WBe| 
on leave and had entrusted his duties to a resJ 
ponsible pereon, he cannot be held to be crimiJ 
nally liable. In the ease reported in Ramasivam^ 
V. Lokanada, 9 Mad. 387, the view taken was 
that it would be a sufficient answer to a charge 
of defamation against an Editor of a newspaper, 
if it ia proved that tbo libel was published in his 
absence and without his authority, knowledge- 
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ot consenfi and that be bad in good faith entru. 
sted the temporary management of the news¬ 
paper during bis absence to a competent person. 
In the present case, both the Editor and Printer 
and Publisher are respectable persona belonging 
to the legal and medical profession respectively 
and although there was no evidence called to 
prove that acoued 1 was on leave the second 
accused undertook responsibility and conceded 
that it was during the temporary absence of 
accused 1 that he directed the publication of this 
letter. He was, according to his version, in 
charge of the newspaper during the absence of 
accused 1 . When the responsibility was accepted 
in that unqualified manner by accused 3 , there 
was no necessity for accused i to adduce positive 
proof to show that he was on leave and the 
observation contained in the judgment of the 
^rial Court that in the absence of such evidence, 
the plea of accused l could not be accepted, we 
are not prepared to endorse. On the other hand, 
the facts elicited at the trial show that accused 2 
who is an equally responsible and respectable 
person, was in sole charge of the publication at 
the time that the letter was printed in the paper. 
In these circumstances, we are not satisfied that 
there is any ground for interference with the 
order of acquittal made by the lower appellate 
-Comt, EO far as accused l is concerned. 

Ul Regarding the case against accused 2 , the 
view taken by the learned Sessions Judge that 
the case is covered by Exception 9 to s. B03 
cannot be accepted. One of the essential condi¬ 
tions mentioned in this Exception is that there 
.should be good faith. The Exception expressly 

I hays down that it would apply only if the im¬ 
putation be made in good faith for the protection 
of the interest of the person making it or of any 
other person or for public good. “Good faith’* 
has been defined in 3. 46, Travanoote Penal Code 
as follows: 

“Nothing is said to be done or believed in “good 
:taith“ which is done or believed without due care and 
attention” 

and for the purpose of the Travancore Penal 
Code the expression “good faith” must be under- 
(Stcod in the sense in wbioh it is defined. A 
J person who has not established that he did an 
jact after the exercise of due care and attention, 
icannot be said to have acted in good faith. In' 
the present case, the evidence clearly shows that 
the articles that were alleged to have been given 
to the Magistrate were not so given. On the 
other hand, they were given to an employee in 
the office of the Magistrate. There is no evi¬ 
dence to indicate that before the letter was 
published accused 2 exercised due care and atten¬ 
tion or even reasonable care and caution to 
ascertain whether the facts set forth to the letter 


are true or not. Therefore, good faith must be 
ruled out. It cannot be said that he published 
the article in good faith. 

[5] The method of publication is another 
aspect that has to be considered in deciding this 
case. If the publication was made for the pro¬ 
tection of any person or for the public good, it 
was not necessary to resort to publication in a 
newspaper. The interest of the person concerned 
or of the public could have been safeguarded by 
making a representation to the Government of 
what accused 2 came to know in the course of 
the proceedings. The Government is the proper 
authority invested with the power of taking 
disciplinary action against the complainant, if 
he resorted to the illegal practice complained of 
in the letter. No useful purpose could be served 
by publishing it in a newspaper. On the other 
hand, it will amount to excessive publication if 
this method of publication is resorted to. This! 
aspect of the case is considered in detail in the 
judgment of the Madras High Oourt in the case 
reported in Mammunhi v. Abdul Bahimarii 

A. r. R. (36) 1949 Mad 524 : (50 Or. L. J. 710). 
Closely allied with this question is the question 
of good faith which has already been dealt with. 
In the case reported in Queen v. Vidya Sankara 
Narasimha, (6 Mad. 38i), it was held that in 
considering whether the privilege contemplated 
by Excep, 9 to S. 499, Penal Code, was exercised 
‘ with due care and attention, the Court is bound 
to look, among other things, at the mode of 
publication which is adopted and to see whether 
it was so far in excess of the privilege as to 
indicate a conscious disregard of tbe legal right 
of the party on whose character the imputation 
is made. In that case, the libellous matter was 
published in a post card which could be read 
even by those to whom the communication was 
not addressed and tbe view taken was that it 
was a wanton excess of privilege which vitiated 
it altogether. In the case reported in Thiagaraya 
V. Krishnaswami, 16 Mad. 214: (2 M. L. J. 127), 
there was an indiscriminate distribution of 
hand bills containing a defamatory statement 
which could thus he read by persona belonging 
to communities other than the one for whom it 
was intended. This, it was held, destroyed the 
privilege. Similarly in Vinayah v. Shantaramt 
A. I. R. (28) 1941 Bom. 410 : (43 Or. L. J. 174), 
there was publication in a newspaper of the 
resolutions passed at the meeting of a certain 
community condemning the action of one of its 
members. This was held to the exce?sive publi¬ 
cation which would take the case out of the 
privilege conferred by Bxcepa. 9 and 10 bo 3.499, 
Indian Penal Code. In the present case, as already 
indicated, the proper procedure for accused 2 to 
have followed, if he wanted to act in the inte* 
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rests of the public or in the interests of the 
‘particular individual ooncernedi was to have 
^brought the fact to the notice of the Govern- 
ment or the appropriate authority which had 
jurisdiction to take disciplinary aotion against 
the complainant. The publication of the notice 
in a weekly newspaper was certainly not for the 
public good and it cannot be held that such a 
publication would protect the interests of the 
public or of the particular individual who 
brought the facta to the notice of accu-ed 2 . The 
oase repotted in Emperor v. CoL Bholanath, 
51 Ahh. 313 : (A. I. R. (16) 1939 Ahh. 1 : 30 Or. 
Ii. J. 101), deals with the question of belief en¬ 
tertained in good faith, that is to say, after the 
|exercise of due care and attention. According to 
Ithis decision, it will not do for the accused to 
jsay that be made an imputation believing that 
be was acting for the protection of the interests 
of any particular individual or for public good. 
It is really a question of law and nob of fact for 
the decision of the Court, as to whether the per¬ 
son making the imputation was or was not 
acting in this manner. It is clear from the evi¬ 
dence in this case that accused 2 did not exercise 
due care and attention before be published the 
defamatory matter. He did not take steps to 
ascertain whether the Magistrate was given the 
articles mentioned in the letter. As a matter of 
fact, they were not given to the Magistrate. In 
these ciroumstanoes, the view taken by the 
lower appellate Court which has not considered 
the definition of "good faith” contained in the 
Travancore Penal Coda and which has conse¬ 
quently erred in law in arriving at the conclu¬ 
sion thiit the letter was published in good faith, 
cannot be suppotted. We set aside the order of 
acquittal. 

[6] The facts of this case are rather extra¬ 
ordinary. Usually, in a charge for defamation 
which can be taken cognisance of by a criminal 
Court only on the complaint of the aggrieved 
party, the Government does not choose to inter¬ 
fere and present an appeal from an order of 
acquittal. But in the present oase, the Govern, 
ment has chosen to do so, evidently because the 
reputation of an officer of Government was in¬ 
volved and also because for some unknown 
reason, the Government was impleaded as a 
party by the accused appellants when they filed 
I heir appeal in the lower appellate Court. The 
complainant also is a party here and in the 
circumstances, it is incumbent upon this Court 
to consider the question of punishment in view 
of the provisions of 3. 350, Tcavancore Criminal 
P. C. The paper in which the publication was 
made is a weekly newspaper. It is represented 
.that it has a poor circulation. The object of the 
IGovernment and of the complainant ia really 


attained by getting a decision from this Court 
that the publication of the letter is defamatory 
BO far as accused 2 is concerned. We have said 
so in unequivocal terms. There is no doubt that 
acoused 2 was guilty of an error of judgment in 
permitting this letter to be published without 
consulting accused 1 who is the Editor of the 
paper. There is also this additional feature, that 
iu respect of the offence, there is a civil remedy 
available to the aggrieved party which is per 
haps more appropriate and satisfactory than the 
remedy by way of criminal prosecution. We 
consider that in these ciroumetancea the ends of 
justice will be satisfied if acoused 2 ia conviofed 
and a nominal fine is imposed on him. We ao. 
oorclingly convict him and direct that be shall 
pay a fine of Re. 1. 

R»G.D. Appeal allowed. 
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Govinda Pillai J. 

Samsudeen Peerumahamed — Petitioner v. 
Lekshmi IJadaoki Thankamma Nadachi and 
others — Or,^Petitioners. » 

0. B. P. No. 691 of 1124, D/- 13-10-1950. 

(a) Limitation Act (1908), S. 18 — Setting aside 
execution sale — Limitation — Fraud—Eifect. 

Where by a fraud practised upon the Court, the 
Court was misled into taking out execution against the 
legal represeotitives of the deceased judgment-debtors 
and the legal representatives wore likewise kept ignorant 
of the execution proceeding and the execution sale, the 
legal representatives are entitled to exclude the period 
during which they were kept ignorant of what took 
piaoo, in computing the limitation to set aside the 
execution sale. [Para 3] 

Anno. Lim. Act, S. 18, N. 13. 

(b) Limitation Act (1908), S. 18 — “Knowledge’ 
must be definite and not mere suspicion —. Person 
proceeded against in execution must have definite 
knowledge of proceedings. 

The knowledge required by S. 18 is not mere sus¬ 
picion; but it roust be knowledge of such a character 
as will enable the person defrauded to his remedy in 
Court. So io order to 6x a person proceeded against 
with knowledge of the execution proceedings and the 
sale, be must know the number and 5ear of the decree, 
the Court which passed the same and the party who 
aeoured the decree. [Para 5] 

It is for the party opposing the defrauded parly to 
show that the injured party bud clear and de6uitQ 
knowledgo of the facts which constitute the fraud at 
a time from which, taken as a staiting point, the 
application to set aside the tale would be barred by 
limitation. [Paia 6] 

Anno. Lim. Act, S. IS N. 5 and 7. 

T. N. Subramania Iyer — for Petitioner] N. K, 
Narayana Pillai — for Cr.-Pelitioners, 

Order. — The decree-holder auction pur- 
chaser, is the petitioner. He had obtained a 
money decree against defendant i. After the 
death of defendant 1 his legal representatives 
were impleaded in execution aa additional defen- 
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danfca 2 fco 6 of ■whom defendant 2 was the widow 
and defendants 3 to 6 the children. Defendants 3 
to 6 were minors and an order appointing the 
widow as guardian ad litem had been secured. 
In execution of the decree certain properties of 
defendant l were sold in court auction on 6-li- 
1117 i. e. long after his death. On 1-10-1118, 
defendant 2 on her behalf and on behalf of her 
minor sons, defendants 3 to 6, filed a petition to 
set aside the sale on the ground mainly of fraud. 
The section of the Civil P. 0. quoted in the 
petition was incorrect, but the relief prayed for 
showed what the real object of the petition was. 
The execution Court dismissed the petition 
while the lower appellate Court allowed the same 
and B8t aside the sale. But the Judge passed a 
conditional order as the defendant's advocate 
had agreed to deposit the auction amount &c. 
within a specified period. It was directed that 
if these amounts were deposited within two 
months of the date of the lower Court's order 
the sale will stand cancelled, and if the deposit 
was not made the appeal was to stand dismissed. 
It is against the order allowing cancellation of 
the sale that is sought to be revised. 

[2] The sale was on 5-11-1117 and the peti. 
tion to set aside the sale was on l-io-liis. 
Article 161, Limitation Act, allowed only 30 days 
from the date of sale to file an application to 
cancel the same. But in this case defendant 2 
in para. 9 of her petition had stated that she 
was not aware till then of the decree and the 
steps in execution taken by the decree-holder. 
All the steps in execution were alleged to have 
been taken fraudolently and without any bo?ia 
fides so as to keep her from knowing anything 
about the proceedings. The aid of S, 18, Limi¬ 
tation Act, was therefore sought for and it was 
applied by the learned Judge. 

(31 It has first to be seen whether any fraud 
was played on the Court to keep it unaware of 
what was really taking place. Wnen the legal 
representatives of defendant 1 were sought to be 
impleaded the widow, defendant 2, was proposed 
as guardian of the minor defendants 3 to 6. 
Notice of that application was Ex. itl and the 
endorsement was that it was accepted by defen¬ 
dant 2. Defendant 2 as D. W. 5 had sworn that 
ehe bad not signed it and that it did not contain 
her signatnre. The signature appearing against 
her name in Ex. ill is four horizontal straight 
lines. Exhibits V and VI registered documents 
of 1116 , containing her signature bad been pro¬ 
duced. There her signatures entirely differed 
from those in Ex, III. The plaintiff secured pro- 
duotion of a vakalath and a petition purporting 
to have been signed by defendant 2 in another 
case. Defendant 2 denied to have executed any 
SQch vakalath or signed any petition. Any how 


defendant 2’a alleged signatures in theEe two 
records are entirely different from her allegi^d 
signature in Ex. Ill, Ex. IV is another notice 
sent from the execution side to defendant 2 who 
was alleged to have signed it. There also her 
signature is as in Ex. ill. There is no doubt 
that defendant 2*8 signature in Exs. Ill and IV 
were forgeries. The effect of the endorsement 
that defendant 2 had signed Exs. Ill and iv 
was that the Court was led to believe that defen¬ 
dant 2 in her own capacity and as guardian of 
the minor defendants had no contentions to 
offer. If the guardian notice had been returned 
without acceptance, the Court would have order¬ 
ed fresh notice or appointment of another 
guardian. The Court was obliged to proceed 
with execution because of the false returns. 
Thus the Court was misled by the false rGturn5.| 
That was an act of fraud on Court. Defendant 21 
was likewise kept ignorant of the proceediDgsf 
in execution. So defendant 2 is entitled underB 
S. 18, Limitation Act, to exclude the period dur-J 
ing which she was kept ignorant of what took 
place in this case. 

[ 4 ] la the petition ehe had stated that she 
knew of the execution proceeding only on the 
day she filed the petition on l-lO-lllS. While 
she was examined as D. w. 6 she had stated that 
her villagers bad told her of the sale in Panguni 
1118. It was argued that if she knew of the sale 
in Panguni, the petition to set aside the sale 
should have been filed in Chithirai as Panguni 
bad 31 days that year. She filed the petition 
only on 1 - 10-1118 and the period between tbie 
date and any day in Pagauni would be more 
than SO days. Thus the petition was stated to- 
be barred by limitation. 

[6] It was true that as D. w. 6 ehe had stated 
that some villagers told her about the sale. But 
she bad not been asked any further question 
about this. It would be probable that ebe heard 
about the sale. But she had no information 
about the decree in execution of which the pro¬ 
perties were sold. As was pointed out in Bah- 
mubhoy Uubihhhoy v, G. A. Turner, 14 Bom. 
408, the knowledge required by s. 18 , Limitation 
Act, is not mere suspicion; but it must be know¬ 
ledge of such a character as will enable the 
person defrauded to seek his remedy in Court. So 
in order to fix her with knowledge of the execu¬ 
tion proceedings and sale, she must know the 
number and year of the decree the Court which 
passed the same and she party who secured the 
decree. The ruling in Bapurao v. Sadhu Bkiva, 

47 Bom. 485 ; (A. I. R. (lO) 1923 BOm. 193), 

followed in Sankara Pillai "7, Krishna Pillai. 

30 T. L. J. 311, had held that in order to show 
that the applicant had knowledge of the decree 
it must be presumed that the applicant had 



1951 Chandi Avira v. T. Vabkby (FB) (Subramania Iyer J.) TraTanoore-Coohin 109 


knowledge fchat a partioalar deotee had been 
passed against bee in a particular Court in 
favour of a particular person and for a particu¬ 
lar sum and not merely the knowledge that a 
deeree had bean passed by some Court against 
her or her predecessor. Though this arose in a 
oaae under o. 9, R. 13, Civil P 0., the principle 
will apply in all oases where knowledge of a 
decree or execution proceedings is in question. 
As D. w. 6 she had sworn that as soon as she 
beard about the sale she arranged with her son- 
in-law to look into the matter. The Courts 
were closed then and the Munsiff’a Court re¬ 
opened only on 26 th ohitbirai 1118. So the son- 
in-law himself could have got the details only 
after 26-9-1118. The petition bled on 1 - 10-1118 
would be within time. 

[6] When by a fraud involving suppression 
of processes and submission of false returns, tbe 
applicant is kept out of knowledge of the sale of 
his property, such fraud must be held to have 
a continuing inflaence. Vide Bhusan Mani 
Dan V. Profulla KristOt 48 oal. 119 : (a. I. R. 
<8 ) 1921 Oal. 251) and Pallayya v. BhimarajUt 
A. I. E. (11) 1924 Mad. 859 : (84 I C, 970). The 
Calcutta case had even gone further and held 
that in oases of fraudulent suppression of pro- 
jeessea etc, it is for tbe party opposing the 
defrauded party to show that the injured party 
bad clear and definite knowledge of the facts 
which constitute the fraud at a time from which 
taken as a starting point, the suit (in that case 
this question came up (or consideration in a 
Iregular suit) is barred by limitation. Taking 
all tbe facts proved and admitted in this case 
it can be taken ^bat defendant 2 got in Panguny 
1118 some vague information regarding the sale 
and that eh«* was appraised of all tbe facts after 
the Court reopened on 26-9.1118. Her petition 
of 1-10-1118 could not, therefore, be barred by 
limitation. The order of the lower appellate 
Court is, therefore, substantially correct. It is 
confirmed and this petition is dismissed with 
costs including advocate's fee Rs. 25. 

Ii.G,D, Petition dismissed. 

[C N.40J 

A. I. R. (38) 1931 TravanoOFa-Goohin 109 

FULL BENCH 

Kunhi Raman C. J., Koshi adid Subra¬ 
mania Iyeb JJ, 

Ohandi Avira — Appellant v- Thomman 
Varlcey and others — Bespondents. 

A. S. No. 190 of 1120 (T). D/- 29-9-1950. 

(a) Civil P. C., (1908), O. 12, R. 1—Admissions- 
Kinds of—Relevancy—Evidence Act (1872), Ss. 21, 


tbo matter in issue are admissions operating as estop* 
pels. Two other kinds of admissions, eqaally, if nol 
more, effective are (1) admissions contained In the 
pleadings in a case which would oiroumsoribe tbe 
Issues and avoid tbe neces-ity for proof, and (2) admis¬ 
sions made by the parties lo a suit on earlier ocoasions, 
either in prior proceedings in a Court of Jaw, or in 
statements made oat of Court. [Para 13] 

Anno: C. P. C., 0. 12, R. 1, N. 2, Evi. Aot, S. 21, 
N. 1; S. 115, N. 16. 

(b) Civil P. 0. (1908), O. 12, R. 1 -Admissions— 
Admissions of a defendant will not be binding upon 
a co-delendant but they would certainly bind the 
party making them—Evidence Act (1872), S. 21. 

[Para 14] 

Anno. C.P.C., 0.12, R.l;N.l, Evi, Aot, S. 81 
N. 21, N 2. 

(c) Evidence Act (1872), S. 21—Admission by 
party -Presumption. 

What a party himself admits to be true may reason- 
ably be presumed to be so. Explanation by tbe party 
making it that the statemeo t was so made there in as 
advised by h!a lawyer is not suflSoient to rebut tbe pre¬ 
sumption. [Para 14] 

Anno. Evi Aot 8. 21, N. 7, 

(d) Deed—Validity—Plea of no consideration — 
Not available to stranger. 

A plea that certain deeds are unsupported by ooosi* 
deration and therefore inoperative is not available to 
utter strangers to the deeds, which stand good between 
the parties thereto. [Para 16] 

(e) Trusts Act. (1882), S. 90 — Applicability to 
Travancore-Mortgage—Sub-mortgage — Advan¬ 
tage obtained as sub-mortgagee — Ii available to 
mortgagee and mortgagor. 

The principles embodied in S. 90, are of general 
application and have been applied in Travancore. 

. [Para 19] 

Where A obtains the advantage of a pudnval registry 

in his favour by availing himself of bis position as 
posjoasory sub-mortgagee under B, A would bold such 
advantage as trustee for bis mortgagor (B). That 
advantage will constitute an accretion to tbe mortgage 
property which would enure to the benefit of the mott- 

m [Para 19) 

Anno. Trusts Act S. 90, N. 3. 

(i) T, P Act, (1882), S. 63.A—Improvements by 
sub-mortgagee. 

According to the custom prevalent in Malabar, 
Cochin and Travancore tbe right of possessory mort¬ 
gagees to get value of improvements effected by them, 
independent of any agreement in that behalf but in the 
absence of an agreement to the contrary has been 
recognised. Thus, where the sub-mortgagee in Travan¬ 
core bolding under a possessory sub-mortgage effects 
improvements in the mortgaged property, he is entitled 
to get the value of those improvements, at the time of 
redemption of tbe mortgage, though the mortgai^ee was 
not authorised to effect improvements. [Para 23] 

Anno. T. P. Aot, S. 63 A. N. 1. 5. 

(g) T. P. Act, (1882), S. 76, Cl. (e) _ Cutting 
timber and clearing the ground for purposes of 
improvement would not constitute waste _ Mort¬ 
gagor would be entitled to value of trees cut if 
they are proved to belong to him. i. e., to have 
existed belore possession was delivered to mort¬ 
gagee. [Para 24] 

Anno. T. P, Act, S. 76 N. 10. 

K. N. Narayanan Nair-/or Appellant', M. T, 
Paikaday —for Bespondent 7. 


It i8_ incorrect to suppose that the only kind of 
admissions that will either be relevant to^ or conclude, 


Sabramania Iyer J. — This ia an appeal 
filed by the plaintifif againgt the judgment and 
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decree passed by the Additional Temporary 
Second Jadge, Kottayam, on llth Eumbhom 
1116, dismissing his suit o. S. No. 96 of 1102 on 
the file of the District Court of Kottayam which 
was for redemption of a mortgage and pura. 
vaippa. The appeal, besides impeaching the 
decree, attacks the findings recorded by the 
learned Judge that in the event of redemption 
compensation for improvements is payable by 
the plaintiff. The properties sought to be 
redeemed are Oherikkal lands, that is to eay, 
"lands on the summit and slopes of bills clear¬ 
ed for purposes of cultivation," A certain man- 
noor Tarwad originally bold the properties on 
Adiyara tenure as early as the year 983 M. E. 
That tarwad uaufrucfcuarily mortgaged the pro¬ 
perties to one Valluvasseril Kurian Mani in 
the year 1021 and assigned the equity of re. 
demption in the year 1027 in the name of one 
Eamaru Kartha benami for the mortgagee. 
Exhibit w is the deed of assignment. On even 
date Kartha gave a surrender in favour of the 
said Mani acknowledging his benami character 
and the real title of Mani. On 20th ohingom 
1062 Kurieu son of the said Maui gave a usu. 
fructuary mortgage of the properties in favour 
of Varkkey Thomman, the father of defen¬ 
dants 1 to 3 for Ks. 600. Exhibit B is the deed 
of mortgage. On 12th Karkadogom 1062 the 
said Eurien executed a puravaippa, i. e., a 
subsequent simple mortgage for Bs. 350 in 
favour of the mortgages. Exhibit o ia that deed 
of puravaippa. The mortgagee Varkkey Thorn- 
men died thereafter, leaving defendants 1 to 3 
as his heirs. On 2l3t Vrisohigom 1083, defen¬ 
dant 2 gave a eub-mortgags of l/3 of the pro- 
perties for Be. 684 to defendants 4 and 5. 
Exhibit A is the aub-mortgage deed. Three 
days later, defendants 1 and 3. gave a sub-mort- 
gage of their 3/3 interest also in favour of defen¬ 
dants 4 and 5 for Rb. 3,052. The document is 
not filed, but the fact is admitted. Thus, defen¬ 
dants 4 and 6 became the sub-mortgagees of the 
entire interest covered by Exs. B and o. 

[2] On 23rd Thulam 1036, Kurien Mani, the 
son and representative of the aforesaid Kurien, 
assigned the equity of redemption over the pro. 
parties in favour of defendant 6. Exhibit AD 
is the deed of transfer. Defendant 6 in his turn 
assigned his rights in favour of the plaintiff on 
9th Kumbhom 1102. Exhibit D is the deed of 
transfer in favour of the plaintiff. Those are the 
facts relied upon by the plaintiff to entitle him 

to a decree for redemption. 

[ 3 ] There were only 6 defendants to the suit 
originally. Defendant 4 died pending the suit 
on 2l3t Thulam 1107 and his legal representa¬ 
tives were impleaded as defendants 7 to 14. The 
respondents to this appeal are defendants 1 to 


8 (respondents 1 to 3), defendants 6 and 6 (res. 
pendents 4 and 5) and defendants 7 to 14 (res- 
pendents 6 to 13). 

[4] The suit was filed on 17th Kumbhom 
1102. Along with the suit the plaintiff filed axt 
application for an injunction restraining the- 
defendants from effecting improvements on tbe^ 
properties and from altering their appearaoce 
in any other manner, and obtained an ad 
interim order. The plaintiff also filed an appli¬ 
cation for the issue of a oemmission to inspect 
the properties and report on their then condi¬ 
tion. The Court appointed a commissioner who 
inspected the properties in the presence of tho 
plaintiff and defendants 2 and 6. The Com¬ 
missioner submitted his report on 9th Medom 
11Q2 which is Bx. R in the case, Defendant 5 
filed written statement on 27th Edavom 1103 
and defendant 2 filed written statement on 27tb 
Mithunam H02. The remaining defendants were 
ex parte^ 

[ 5 ] Defendant 2 admits the plaintiff's claim 
and agrees to a decree as sued for. Defendant 5 
contended inter alia that within the boundariee 
shown in the mortgage deeds as also in the 
plaint, a much larger extent and other survey 
numbers, than the extent and survey numbere 
shown in the plaint are comprised, that in that 
extra extent the sub-mortgagees have effected 
considerable improvements, that the relief claim- 
ed by the plaintiff is to redeem the un-improved 
part of the mortgage properties excluding the 
improved portion which, if allowed, would pre- 
judiae the mortgagees, and that for the reason 
that the redemption sought is partial, the suit is 
unsustainable. He put the plaintiff to proof of 
the original title of the Mannoor tarwad and of 
Mani Kurien. He pleaded ignorance as to whe¬ 
ther the father of defendants l to 3 got posses¬ 
sion, under the usufructuary mortgage of 1063 
of all the properties comprised in the mortgage. 
He also pleaded that pursuant to the sub.mort. 
gage iu favour of defendants 4 and 5, the 
sub-mortgagees got possession only of a part of 
the properfies and did not get possession of 
survey Noa 1961/1 and 1962/3, measuring 176 
acres 36 cents as shown in the plaint, that those 
survey numbers had been declared and consti¬ 
tuted a Reserve Forest called the Kalaketti 
Reserve by the Government taking proceedings 
in that behalf even as early as the year 1078, 
that the Government were thereafter in posses¬ 
sion of these properties as Reserve Forest, that 
he filed a suit (0. s. No. 9 of 1092 on the file of 
the Kottayam District Court) against the 
Government in respect of those properties^ that 
that suit was compromised the Government 
agreeing to give the properties to defendants 4 
and 5 as Puduval on payment of Bb. 13,637f 
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towards valae of site and trees thereon, that 
that amount was paid by defendants 4 and 5, 
and that they are in possession under that title 
and not as mortgagees. Defendant 6 also con. 
tended that the equity of redemption over the 
mortgaged properties comprised in the mortgage 
had been purchased by his father from the 
representatives of Mani Kurien as early as in 
the year 1083 and that though the transfer in 
favour of defendant 6 was by the members of 
the owner’s family* the transfer oould not 
operate to convey anything as the entire title 
hand already been assigned in favour of bis 
father. The averment in the plaint that the 
mortgagees are not entitled to any value of 
improvements was also denied by defendant 5, 
who contended that though there is no provi. 
sion enabling the mortgagees to effect improve¬ 
ments in the mortgage in favour of the father of 
defendants 1 to S, the sub.mortgage in favour 
of defendants 4 and 5 did contain a provision in 
that behalf, that pursuant to that provision, the 
sub-mortgagees bad effected considerable im. 
provement which fact was known to and 
acquiesced in by the mortgagors and that the 
title of the mortgagees to get compensation 
could not in any event be disputed. 

[6] On 4tb Mithunam 1102, the District Court 
dismissed C. M. P, No. 2094 of 1102, disallowing 
the injunction prayed for and cancelling the 
interim injunction granted. The tvvo grounds 
mainly relied upon by the Court for dismissing 
the petition were, that the suit was one for 
partial redemption and that the Forest Depart¬ 
ment having been in possession after the year 
1078 on account of the afforestation proceedings 
relied upon by defendant 5. the mortgagors' 
claim had been lost by adverse possession. 
Against that order, the plaintiff 6led Oiv. Miso. 
App. No. 116 of 1102 in the Travauoore High 
Court. The decision of the High Court is reported 
in Ghandi Avira v. Thommen Varkki^ 3 T. L. T. 
p. 834. Paras, 2, 3 and 6 of the judgment of the 
High Court are as follows : 

“(ii) The lower Court refused theappHoatioa holding 
inter alia that neither the plaintiff nor his pre^ 
decesBors in title had poseesaion of the property after 
the year 1078 einoe which date the Forest Department 
had been in occupation. The tights ol the mortgagors 
were therefore lost by adverse possession. Another 
argument relied on by the learned Judge was that the 
Commissioner's report shows that within the boun¬ 
daries given in the plaint were several survey numbers 
other than those mentioned there and that the suit 
was bad as being an attempt to obtain a partial 
redemption. The learned Judge refers to the sale of 
1083 set up in the written statement but* does not 

express any opinion as to its validity. Hence this 
appeal. 

(iii) I do not think the above grounds relied on by 
the lower Court are sound. In his suit viz, 0 S 
No. 19 of 1092 (sio) (0. S. 9 of 1092) Kottayam District 


Court, defendant 6 relied both on his sub-mortgagd 
and on bis sale. His position therefore apart from Ibo 
sale will be that of a sub.mortgagee in possession. 
That suit was determined by a compromise decree 
whioh is therefore not an act of the Court determin¬ 
ing the rights of the parties, but only ooe which 
carries into efiect a transaction between the parties. 
In the event ol defendant 5 failing to establish his sale 
from the Vallavaasoei family, it does not appear clear 
how he can deny that the advantsgo obtained f om 
the oompromlee decree should enure lo the benefit of 
the mortgagors as well. It is of course possible that 
he may be able to claim credit for payment made 
under the decree as having been made 6ona fide for the 
purpose of saviog the property. But that is not a. 
point whioh need be considered at present. As regards 
the possible omission from plaint schedule of certain 
survey numbers even if it is a fact, it may merely 
amount to misdescription whioh could be cured by 
amendment. 

(Iv) • • • . . 

(v) As two of the grounds relied on by the lower 
Court show that the plaintiff bad made out no pritna 
facie case are discovered to be unsound, (sic) I do not 
think that the order of the lower Court can stand, 
and would set aside and send back the case for retrial 
and disposal according to law. Costs to be ooets in the 
case. Vakil’s fee in this Court rupees (15) fifteen, 

V. S, Subramonia Iyer J.—I agree. Retrial ordered.’* 

The petition does not appear to have been dealt 
with thereafter by the lower Court. 

[7] The plaintiff filed a written B^atement 
("reply’*) as ordered by the Court on 27th 
Edavom 1106, wherein he stated that the suit is 
to redeem the entire extent of propertiea com¬ 
prised in the mortgage and that the absence of 
the remaining survey numbers and extent in 
the plaint is au omission. He also stated that 
he is prepared to pay defendants 4 and 5 the 
amounts claimed by them as having been paid 
for obtaining the properties pursuant to the 
compromise in o. s. 9 of 1092. 

[6] Issues in the case were framed on 3oth 
Edavom 1105 and the case was posted for evi- 
dence. Thereafter the lower Court issued a 
commission at the instance of defendant 6 to 
examine the properties, value of improvements 
and submit a plan, report and valuation state¬ 
ment. Exhibit 14 is the plan, Ex, 15 is the 
report. Ex. 16 is the niahazar and Ex. 17 eories, 
the lists of valuation submitted by the Com- 
missioner on tbs mb Tbulam 1106. The entire 
extent of the properties comprised in the mort¬ 
gage sought to be redeemed is denoted by the 
Commissioner by a red-line boundary and that 
part of it whioh formed the subject-matter of 
o. B. 9 of 1092 is indicated by a green-line 
boundary. The Commissioner has separately 
noted and valued the improvements on the 
properties comprised in the green.line boundary 
as also outside the green.line boundary but 
within the red-line boundary. He valued the 
improvements on the property comprised in the 
green.line boundary at Rs. 49,867-Ch8. 25 and 
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13 oash and on the rest of the properties at 
Rs. It 21,414-Ohs. 18 cash 9. Exhibit 16 shows 
=th6 valuation and Ex. 14 shows the extent and 
other particulars. 

[9] Defendant 4 who was ex parte died on 
21st Thulam 1107 and his legal representatives 
brought in as defendants 7 to 14 also remained 
€X parte. 

[lOl On 12th Kanni 1116, the plaintiff filed 
<3. M. P. 311 of Ills for amendment of the plaint 
by insertion of the omitted survey numbers and 
extent ia tbe plaint. That petition was aocom- 
panied by a statement of even date showing the 
survey numbers and extent. Amendments were 
allowed by the lower Court on 1st Vrischigom 
1115 Against that order, oiv. Revn. petn 380 
of 1115 was filed by defendant 5 in the High 
Court of Travacoore impleading the plaintiff 
alone as party respondent. The High Court 
allowed the revision on the ground that the 
amendment should not have been allowed as 
tbe application was made when the arguments 
were practically over. The High Court, how. 
ever, observed that “the parties should succeed 
or fail on the pleadings on which they rested 
the case.” 

[11] When tbe petition for amendment was 
pending in the Court below, defendant 8 filed 
0. M. P. 602 of 1116 stating that he knew about 
tbe suit only when be got notice on the appli¬ 
cation for amendment and praying that the 
order declaring him ex parte may be set aside. 
That application was allowed and defendant 6 
filed a written statement on 30th Thulam 1116. 
Defendant 8 in para. 2 of his written statement 
admits all the statements contained in para. 1 
of tbe plaint, which paragraph states all the 
facts commencing from the registry in favour of 
the Mannoor tarwad of the year 983 and the 
gubstquent transactions from the year 1021 
o.ulminatmg in the sub-mortgage in favour of 
defendants 4 and 6 in the year 1083. Para¬ 
graph 1 of tbe plaint also states that possession 
of the properties was given to the father of de¬ 
fendants 1 to 3, t^at their father and afterwards 
they were in pnsseasion as mortgagees until they 
parted with possession in favour of defendants 4 
and 6 pursuant to the sub-mortgage in their 
favour, and that defendants 4 and 6 are in 
possession thereafter and continue to be in pos¬ 
session as sub-mortgagees. The only contest 
raised by defendant 8 is that the equity of re¬ 
demption was assigned by the representatives of 
Mani Kurien in favour of the father of defen¬ 
dant 5 on behalf of defendants 4 and 5 on 8th 
Makaram 1083 and that, therefore, the transfer 
of the equity of redemption in favour of defen. 
danb 6 of the year 1096 and the subsequent 
transfer by defendant 6 in favour of the plain. 


tiff of the year 1102 relied upon in Para. 4 of the 
plaint, are invalid and inoperative. In Para. 8 of 
Ms written statement, defendant 8 mentions 
the various survey numbers that defendants 4 
and 6 got and defendants 6 and the represen- 
tives of defendant 4 continued to be in posses¬ 
sion of, measuring over 300 acres and seeks 
information from the plaintiff as to the location 
of the properties indicated as measuring 176 
acres 36 cents in the plaint. As per the order of 
the Court, the plaintiff filed a statement on 
13th vrischigom 1116, declaring in para. 3, that 
the properties sought to be redeemed in the suit 
are all the properties measuring SOO acres odd. 
shown in Para 8 of tbe written statement of de¬ 
fendant 6 as properties that came into the 
possession of defendants 4 and 5 as sub-mort- 
gagees. Paragraph 2 of the said statement con. 
tains an explanation as to how a smaller extent 
happened to be shown in the plaint. The expla¬ 
nation is that it was on account of a mistake 
in commutation of tbe para extent mentioned 
in the documents into the extent as per survey 
in terms of acre and cent. Paragraph 2 also 
makes reference to the plaintiff's written sta^e. 
ment filed in answer to defendant 6*8 written 
statement wherein the plaintiff stated that all 
the properties comprised in the mortgage are 
sought to be redeemed in tbe suit 

[12] The points that arise for decision in this 
appeal are (i) whether the plaintiff has esta¬ 
blished his title to redeem, (ii) whac is the extent 
of the properties comprised in the plaint, ^iii) 
what ia the effect of the afforestation proceed¬ 
ings relied upon by defendant 6 and the compro¬ 
mise decree in o. s. 9 of i092 pursuant to which 
defendant 6 claims irredeemable title, and (iv) 
what is the price of redemption. 

[13] Point (ii. The learned Judge in the 
Court below found that the plaintiff bag not 
established his title to redeem He brushed aside 
the admissions of defendant 5 contained in kxb. 
AA, AB and ^o which are the plaint, the rejoin¬ 
der and the deposition of defendant 6 in o. s- 9 
of 1093. They contain unequivocal admissions by 
the plaintiff that the properties comprised in the 
two Ohericals, Vadakunthala and Ku talingattu 
and a certain purayidom covering an extent of 
over 300 acres were in the possession of the 
mortgagee (the father of defendants 1 to 3), 
Varkki Thommen, that they continued to be in 
the possession of defendants 1 to 3 after their 
fathers death, that those properties came into 
the possession of defendants 4 and 6 under the 
sub-mortgage of 1083, that defendants 4 and 6 
continued to be in possession, that in the year 
1088 the Government alleging trespass by defen¬ 
dant 6 into Reserve Forest, took certain crimi- 
nal proceedings which ended in his convictioni 
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'that in consequence of the said conviction and 
only after that conviction the Government 
■assumed possession of some of the properties 
before the suit was filed, that after the suit was 
filed, the entire properties claimed by the Gov¬ 
ernment as being comprised in the Reserve 
Forest, was taken possession of by the Govern¬ 
ment, that the afforestation proceedings relied 
upon by the Government did not comprise any 
property in his possession as sub-mortgagee, that 
in so far as the properties in his jposaession are 
concerned, no cairns had been put up at the time 
of the alleged afforestation proceedings that 
cairns were put up only after the suit, that in 
consequence of the prior, continuous and un¬ 
interrupted possession of the properties by him¬ 
self and his predecessors, he is entitle! to get 
back the properties from the Government. The 
lower Court did nob attach importance to the 
admissioQs of defendant 5 on the ground that 
they did nob operate as estoppels. The lower 
Court erred in supposing that the only kind of 
admissions that will either be relevant to, or 
conclude, the matter in issue are admissions ope. 
rating as estoppels. Two other kinds of admis¬ 
sions, equally if not more effective are (1) ad- 
miaaioiis contained in the pleadings in a case 
which would circumscribe the issues and avoid 
the necessity for proof, and (2) admissions made 
by the parties to a suit on earlier occasions, 
either in prior proceedings in a Court of law, 
^or in statements made out of Court. 

[14] In this caae, in the written statement 
defendant 8 admits that the statements contain- 
ed in para. 1 of the plaint are true, that ix)3ae3. 
sion of the entire proi^irties comprised in the 
mortgage passed to the mortgagee, the father of 
defendants 1 to 3 , that the possession of the 
entire property passed to defendants 4 and 6 
under the aub-mertgage, and that the sub-mort- 
gagees continued to be in possession until their 
possession was sought to be disturbed by the 
Government and until the circumstances lead, 
ing to the filing of o. S. 9 of 1092, which ended 
in a compromise by the Government pursuant 
to which defendants 4 and 5 are in possession. 
Had this been the only written stitement in the 
case, the question of the original title to the 
father of defendants 1 to 3 . or hia possession of 
the properties, or as to whether possession of the 
properties was given to defendants 4 and 5 as 
Bub-mortgagees. would not have been matters 
in issue. These questions, however, having been 
put in issue by defendant 6, issues had been 
iramed and bad to be considered. In consider 
mg those issues, the learned Judge did not 
advert to the aforesaid admissions contained in 
the written Etatement of defendant 8 The 
admissions of a defendant will not be bindin-r • 
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upon a co-defendant but they would cerfainly 
bind ihe party making them. So far as defen¬ 
dant 6 is concerned, the admissions made by 
him (contained in the plaint, Ex. aa, in the 
written statement, Ex. AB, and in hia deposition, 
Ex. AC) can be relied upon by the plaintiff as 
evidence to establish the title eet up by him in 
the plaint aa prima facie proving hia claim. As 
observed by Baron Parke in Statterie v. Poo- 

ley^ (1840) 6 M. & W. 664 at p. 669 ; (lO L. J. Bx. 

8) quoted by their Lordships of the Judicial 
Committee in Chandra Kunwar v. Chaudhuri 
Narpat Sin^h, 29 ALL. 184 : (34 I. a. 27 p. o.) 
"what a party himself admits to be true may 
reasonably be presumed to be bo." The burden! 
of proof is, no doubt, upon the plaintiff, but it 
is difficult to conceive how he could, as against 
defendant 6, prima facte, at all events, dis¬ 
charge that burden more effectually than by 
proving his solemn statement, verified by him 
to be correct, contained in ex. aa and Ex. ab 
and the sworn testimony given by him in the 
witness box, Ex. AO. These admiseions are, no 
doubt, not conclusive, and can be rebutted ' and 
the question for consideration will, therefore, ba 
"has defendant 6 proved satisfactorily that *the 
admissions made by him in Exs. AA, ab and 
AC are, in fact, untrue". In our opinion, the 
answer must be in the negative. The only ex¬ 
planation that defendant 6 (examined in this case 
as D. w. 2) attempts, is in respect of Exs. aa 
and AB, and the explanation is that the state¬ 
ments were so made therein as advised by his 
lawyer. This explanation can hardly be accep. 
ted. Time was, when, according to John Yesley 
a Bill in Chancery was "stuffed with stupid’ 
senseless, improbable lies." and Bentbam spoke’ 
of it as a volume of notorious lies". In that 
time of antiquity, pleadings used to be rejected 
as admissions on the theory that the statements 
were not those of the party, but were merely 
pleaders matter" and consisted largely of 
‘ suggestions of counsel" and "floucishings of the 
draftsmen." But all tbat time is long since past 
and the improved system of pleadings envisag. 
ed by the Civil Procedure Code in India enjoin 
preparation of pleadings in such a way as to 
obviate tbe possibility of such explanations on 
questions of fact. 

[ 15 ] Defendant 5 has not even attempted any 
explanation in respect of the admissions oon 
tained in his previous deposition (ex. ao) 
which was shown to and admitted by him in 
the witness box. Indeed be admits tbat Ex ag 
IS hi3 deposition and that he does not remember 
baviDg stated anything therein which is false 
The other evidence in .the case also leads us to 
come to a conclusion in favour of the plaintiff’s 
title. Lxhibit B the usufructuary mortgage of 
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1062 reoites that poeseBslon of the properties is 
given to the mortgagee. That dooament is accep¬ 
ted and produced for registration by the 
mortgagee. The Paravaipa in favour of the 
mortgagee Varkki Tbommen in Ex. 0 was taken 
by him 11 months after ex. b. Tbat document 
was also accepted and produced for registration 
by the mortgagee. Exhibit C contains a recital 
that the properties, the equity of redemption of 
which is being mortgaged thereunder, are in the 
enjoyment of the mortgagee, pursuant to the 
poBsesBory mortgage, Ex, B. Had there been no 
delivery of possession of all or any part of the 
properties comprised in Ex. B, the mortgagees 
are hardly likely to have accepted the statement 
contained in Ex. C, viz., tbat the properties are 
in the possession of the mortgagee pursuant to 
the possessory mortgage. In the sub-mortgage 
in favour of defendants 4 and 5, there is a recital 
that the sub-mortgagors (defendant 2 along with 
others) are in possession and enjoyment of the 
properties paying the tax due to the Govern¬ 
ment. If any part of the properties comprised 
in the mortgage bad not been delivered pur¬ 
suant thereto to the sub-mortgagee, one would 
expect some complaint in tbat regard. No euoh 
complaint is seen to have been made at any 
time. It is admitted in this case tbat possession 
of part of the properties comprised in the mort¬ 
gage (ex. b) and sub-mortgage (ex. a), passed 
to the mortgagees and sub-mortgagees pursuant 
to those documents. Defendant B*a only com¬ 
plaint is that, as regards the properties comprised 
in the afforestation proceedings, even if the 
mortgagee under Ex. B had posieesion, be 
ceased to have such possession from the year 
1080, when the notidcation under s. 18, Travan- 
oota Forest Act Ii [2] of 1068, constituting the 
Kalaketti Reserve Foreet was passed. Exhibit G 
is an application filed by defendant 4 before the 
Huzut Cutoherry enquiring whether any of the 
properties in his posseseion as sub-mortgagee is 
comprised in the Reserve Forest and be got an 
order dated llth Karksdagom 1004 in the nega¬ 
tive. Exhibit G1 is the order. Exhibit XXI 
dated SOth ohingom 1087 is an order from the 
Government to defendant 5 that no property in 
his possession is included in the Kalaketti 
Reserve. Exhibit xxvili is an order of the 
Division First Olaes Magistrate, Kobtayam, 
dated 8th Thulam 1084 in a dispute relating to 
possession of some of the properties comprised 
in Exb. B and a. The petitioners therein are 
defendants 4 and 6. They claimed to be in 
possession pursuant to the sub-mortgage in their 
favour and that claim was upheld. Exhibit ll 
of the year 1085, Ex. I of the year 1088 and 
Ex. HI of the year 1090 are petitions by defen¬ 
dant 6 claiming relief based upon his possession 


of some of the properties comprised in the sub* 
mortgage in question. It is thus seen that until 
the defence was entered in this case, there wa» 
no occasion when defendants 4 and 6 ever stated 
tbat any part of the properties comprised in tb& 
sub-mortgage in their favour did not come to* 
their possession or continue to be in their 
possession until such possession was disturbed 
by the Government in the year 1088 or 1089. 
Except producing Exs, ix, xi and xii, the con¬ 
testing defendants have made no attempt to 
prove that there was. in fact, afforestation of* 
any part of the properties sought to be redeemed 
in this case, or that any part of these propertied 
had been, at any time, in the actual pOBsessioO’ 
of the Government as forest forming part of tbo 
Kalaketti Reserve. It is thus clear that tbo 
plaintiff has eetablisbed his title to redeem, it^ 
so far as title and possession under the mort¬ 
gage (ex. b) and sub-mortgage (Ex. 0) are- 
concerned. 

[16] Another aspect of the question relating 
to the plaintiff's title to redeem remains to be 
considered and tbat relates to the claim of fb& 
plaintiff that he has acquired title to the equity 
of redemption from defendant 6 under Ex. i> 
who got it under ex- ad. The contention of 
defendants fi and 8 in this matter is that the 
equity of redemption had already been purchas¬ 
ed by the father of defendant 5 as early as in 
the year 1083, under Ex. iv and that there wae 
nothing left to be conveyed to defendant 6 in 
1096 under Bx. AD. The lower Court dnds in 
favour of the validity of both Exs. iv and Ar> 
on the view that the vendors therein were both 
part-owners of the equity of redemption and 
each document operates to convey the part 
ownership of the respective transferors. P. W. s- 
is the son of the executant of Ex. AD. He swears 
that his grand father Kurien (who is the exe¬ 
cutant of Bx. B) had an only son Man! who was^ 
his father. The case of the contesting defen¬ 
dants is that P. w. 2’a father is no doubt a son 
of Kurien, but he was the son of Kurien’s first; 
wife, tbat Kurien married another lady and 
through that wife, he had two sons, Ohandi and 
Mathai, and the executants of Ex. IV, Mariam 
and Dummini, are the children of the said 
Ohandy and Mathai respectively. This case ia 
disproved by P. W. 2 . It is, therefore, clear, that 
the executant of Ex. ad bad a title in the equity 
of redemption to convey that Ex. ad is an opera¬ 
tive document, and that defendant 6 who was tha 
purchaser under Ex. AD could convey title to 
the plaintiff under Ex. D. Whether the assignor 
under ex. ad is the sole owner of the equity of 
redemption or whether, as held by the Court 
below, the executants of Ex. iv in favour of tha- 
father of defendant 6 are also co-owners of the- 
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equity of redemption need not be deoided in 
this case, aa the contesting defendants did not 
raise a plea that the plaintiff ia a transferee 
from a Qo-owner of the equity of redemption 
and as such disentitled to redeem the properties 
from them who are also co-owners. That ques¬ 
tion is, therefore, left open as the plaintiff would 
have a title to redeem, even if the transferor 
under Ex. AD be regarded only as the owner of 
a part of the equity of redemption. Another 
contention raised by the defendants against the 
plaintiff's claim for redemption is that Exs. D 
and AD under which plaintiff claims title are 

unsupported by consideration and are,^therefore, 
inoperative. This plea is not available to the 
defendants who are utter strangers to the said 
deeds which stand good between the parties 
thereto (vide Ahmad-ud^Din Khan v. Sikander 
Begum, 18 all. ase at p. 260 ; ( 1898 ) a. w. n. 
62 ) and Achal Bam v, Kazim Sussain Khan, 

37 ALL. 271 P. O. at p. 289 : (32 I. A. 113 P. O.) 

We are, therefore, of opinion that plaintiff has 
clearly established his title to redeem. 

[17] Point fiij—.The written statements filed 
by defendants 5 and 8 show that the properties 
comprised within the boundaries of the mortgage 
sought to be redeemed comprise an area of over 
300 acres. The boundaries given in the schedule 
to the plaint are the same as those in the 
usufructuary mortgage deed. Ex. B. The pro¬ 
perties are ^ described in the schedule to the 
plaint as ‘‘the whole block comprising the 
VadakkumthaU and Kuttalingattu cherikkaU 
as also the Palathanam Purayidom," within the 
boundaries. The survey numbers shown in the 
plaint are only 1951-1 and 1963-2 and the extent 
is shown in the plaint as 176 acres and 36 cents. 
On the basis that the plaint relates only to the 
specific survey numbers and extent shown in the 
plaint as aforesaid, the plea was raised by de- 
fendant 6 that the suit is one for partial redemp. 
tion and is unsustainable for that reason. Issue 
16 raised in the case relates to that plea. Ia 
answer to this, the plaintiff filed a written state¬ 
ment stating that be seeks to redeem in the suit 
entire property comprised in the mortgage. 
With reference to this matter, the High Court, in 
0. M. A, 116 of 1102. stated that the omission of 
certain survey numbers from the plaint may 
merely amount to misdescription, which could be 
cured by amendment. Defendant 5 got a commia 
Bion issued by the lower Court to inspect the 
properties and ascertain and locate the proper 
ties comprised in the mortgage. The reoort 
submitted by the Commissioner (bx. xiv) shows 
the properties comprised in the mortgage en. 
closed by red-line boundary, taking in the 
southern portions of survey nos. I 9 i 4 /i. 1947/1 
1948/1, and 1949/1 and the entire extent of 


survey Noa. 1945/1, 1946/1, I960/l and 1962/i 
and a small bit on the north-western corner of 
survey No. 1961/lB, covering an extent of 119 
acres 60 cents as also survey nos. 196i/ib, 1952/2 
and 1952/3, covering an extent of 183 acres 
46 cents, the latter being the subject-matter of 
o, 8. No, 9 of 1092, which lead to the compro¬ 
mise decree (ex. k). Thus, the total extent of 
the properties comprised in the mortgage as 
also in the plaint is 302 acres 96 cents. There is, 
however, a complication created by the applioa-' 
tion for amendment made by the plaintiff in 
O. M. p. NO. 311 of 1116 which, though allowed 
by the Court below, was dismissed by the High 
Court in c. R. p. No. 380 of me. Apart from 
the fact that in that c. R. p. only the plaintiff 
was a party and that the order allowing the 
amendment operated not merely in favour of 
the plaintiff, but, also in favour of defendants l 
to 3, and that in their absence, the order passed 
by the High Court cannot operate to their pre¬ 
judice, there is the circumstance that even in 
the order passed by the High Court, there is an 
express reservation that the parties should sue-- 
oeed or fail on the pleadings on which they 
rested their case. If on a proper construction of 
the pleadings, it is to be concluded that the 
total extent of the properties comprised in and 
sought to be redeemed by the suit is the entire 
extent within the 4 boundaries, and not the 
limited extent indicated by the survey numbers 
and measurement given, the order of the High 
Court m revision will not stand in the way of a 
decree being given for redemption of the entire 
extent of properties. There is the further circum- 
stance that the written statement of defendant 8 
was filed after the order of the High Court in 
C. R. p. NO. 380 of 1116 which was passed on 
34th Karkadakom ms. In the written sta^e. 
men of defendant 8 and in the further state- 
ment filed by the plaintiff on 13 - 4-1116 pursuant 
to the order of the Court, the extent and survey 
numbers of the properties sought to be redeem¬ 
ed m the suit have been given as shown in the 
Commissioner s plan and report (Exs. xiv and 
XV). The lower Court dealt with this matter in 
dealing with issue 16 and came to the oonclu- 
Bion that only ths ppeoifio survey Noe. 1951/i 
and 1952/3 and the speeifie extent of itc acres 
35 cents shown in the plaint constitute the pro¬ 
perties Bought to be redeemed in the suit. In 
coming to that conoluaion, the Jearned Judge 
depended on the order of the High Court in the 
aforesaid o. B. p. no. (380 of 1115). disallowing 
he amendment asked for therein by the plain 
titf, and on the circumstance that, durino the 
oouraeof the arpmenta the advocates appearing 
on behalf of the plaintifif admitted that that 
extent alone need be considered as the subject* 
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matter of the suit, though on the Court direct* 
ing a statement to be hied in that behalf signed 
by the party, instead of a statement limiting 
the claim to the speoiho survey numbers and the 
specific extent as aforesaid an application for 
amendment was filed which was ultimately re¬ 
jected by the High Court. The lower Court 
infers from the fact of the petition having been 
filed, that the properties specified in the amend- 
ment petition and the statement accompanying 
it, refer to properties to be brought in afresh in 
the plaint. The lower Court is in error in this 
conclusion and the reasons leading thereto. The 
amendment was meant merely to give a com¬ 
plete description of the properties comprised 
within the i boundaries shown in the schedule 
to the plaint and the mortgage songht to be 
redeemed in the suit. The lower Court did not 
also advert to the fact that the order of the 
High Court in c. R. p. no. 380 of 1115 epeoific- 
dlly states that whatever properties can be con- 
sldered as being comprised in the pleadings 
will be regarded as the Bubieofc-matter of the 
suit. On a proper understanding of the plead* 
iugs viz.t the plaint, the written statements, as 
also the supplementary statements in the light 
of the proceedings in the case narrated above 
the only conclusion possible is that the proper, 
ties really included in the schedule to the plaint 
constitute the entire extent of 302 acres 96 cents 
as shown in Exs. XIV and XV, The learned 
District Judge, in considering issue 16 found 
that the suit is not bad as one for partial 
redemption based on the oonclosion come to by 
him that the suit is confined to the specific 
extent shown in the plaint and the mortgage 
should be regarded as comprising only that 
extent and in recording a finding in favour of 
the plaintiff on issue 16 added a remark “that 
the plaintiff cannot in a fresh suit, seek redemp¬ 
tion of the remaining area and the other survey 
numbers.” It is impossible to endorse this 
remark of the learned District Judge, who is 
not free to decide the competency of a suit yet 
to be brought. Issue 16 has to be found in 
favour of the plaintiff, not for the reason 
recorded by the Court below, but for the reason 
that the suit is for redemption of the entirety of 
the extent of 302 acres 96 cents comprised in the 
mortgage (Ex. B). 

(18] Point (Hi). — Defendant 6 contends 
that survey NOS. I96l/l, 1962/2 and 1952/3 were 
constituted a part of the Kaleketti Reserve 
Forest in the year 1080 and relies upon Exs. IX, 
XI and XII. He also contends that the Govern- 
ment was in pcssession of the properties there¬ 
after. that he got the properties as puduval as 
a result of the compromise in 0, S. NO. 9 of 1092 
on payment of the value of the site and trees to 


the Government and that the title thus obtained 
by him is an absolute title because all anteoe. 
dent titles over the properties, assuming any 
existed, before the afforestation, would be des¬ 
troyed as a result of ibe afforestation proceed¬ 
ings, and that those rights would not be restored 
by the subsequent exclusion of the properties 
from the Reserve Forest and the grant of the 
same by the Government to private parties. 
The plaint in o. S. No. 9 of 1092 (Ex. AA) clear- 
ly shows that his claim for possession was based 
entirely on the antecedent possession of himself 
and his pcedeoessor-in-title, He, in fact, relied 
upon the registry as adiyara pathivu in favour 
of the Mannoor Tarwad, their enjoyment of 
the properties and the oontinuous enjoyment of 
the properties by the mortgagees under ex. B 
who, in their turn, delivered possession to 
defendants 4 and 6 as sub-mortgagees. Regard¬ 
ing the afforestation proceedings, defendant 6 
alleged that they had no relation to the proper¬ 
ties in his possession as sub-mortgagee which 
was a continuous and uninterrupted one ever 
since the year 983. It is this claim that was the 
foundation of and the occasion for the compro¬ 
mise of o. S. NO. 9 of 1092. The decree of 
compromise passed in the case is marked as 
Ex. K. Exhibits A. B, 0 and W in this case are 
seen exhibited and relied upon in that case as 
Exs. A, E, H and P respectively. The issues in 
the case also show the nature of the claim made 
by the plaintiff and the nature of the contest 
made by Government. The petition of oompro. 
mise contained in Ex. E distinctly shows that 
the formal recognition of the title of the 
Govecnmentoontained therein was made as a pre¬ 
liminary to getting a puduval registry and that 
it was conditioned on the Government agreeing 
to give the properties on puduval registry (eee 
para. 5 of the petition of compromise copied in 
EX. K). Para. 6 of the said petition expressly 
recites that Government would not be an. 
swerable for any loss or detriment arising 
to defendant 5 out of any olaim for title 
to or possession of the properties raised 
by anyone. Defendants 1 to 3 in this case 
were defendants 2 to 4 in o. S. No. 9 of 
1092. Apprehending that the compromise might 
adversely affect bis interest, defendant 3 sought 
to be impleaded as a party plaintiff. That was 
opposed by the plaintiff and the Court, in up¬ 
holding opposition put forward by defendant 6 
(plaintiff therein), stated as follows: 

*1 am unable to see bow the plaintiff’s purchase of 
the Government’s rights over the plaint items is pr&* 
judicial to defendant 3, The relationship of mortgagor 
and mortsagee still subsists between the plaintifi and 
defendants 2 to 4.” 

Having taken up this attitude in the case and 

induced the Court to conclude in his favour and 

* 
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dleabled defendant 8 to dgbt the battle wbiob 
was started by the plaintiff for safegnarding hie 
interests as well, defendant 3 cannot be allowed 
now to turn round and say that he has obtained 
an irredeemable right over the properties pur¬ 
suant to the said compromise. 

[19] The facts of this case attract the applioa- 
tion of the provisions contained in s. 90, Indian 
Trusts Act which provides as follows: 

“Where a tenant for life, oo owner, mortgagee or 
other gualiOed owner of any property, by availing him¬ 
self of his poaitioD as suoh, gains an advantage in dero- 
gation of the rights of the other persons interested in 
the property, or where any such owner, as representing 
all persons interested in such property, gains any ad¬ 
vantage, he must hold, for the benefit of all persons so 
interested, the advantage so gained, but subject to re¬ 
payment by suoh persons of their due share of the 
expenses properly incurred, and to an indemnity by 
the same persona against liabilities properly contracted, 
in gaining such advantage.*' 

The principles embodied in this section are of gene- 
iral application and have been applied in Travan- 
looro. Defendant 6 obtained the advantage of a 
|puduval registry in his favour by availing him. 
i8elf of his position as possessory sub-mortgagee 
junder defendants l to 3. Any advantage obtained 
jby him, he would hold, as trustee for bis mort¬ 
gagors (defendants l to 3). That advantage will 
jooDstitute an accretion to the mortgage property 
which would enure to the benefit of their mort- 
gagor, that is to say, to the benefit of the 
iplaintiff who is the mortgagor’s representative. 
The price paid by defendant 5 for getting the 
registry from the Government is at the rate 
of R 0 . 15 per acre, while the adjoining northern 
property, excluded from the Reserve Forest at 
about the same time as the compromise of o. s. 9 
of 1092 appears to have been given out at the 
rate of Rs. 250 pec acre. The low price can be 
accounted for only as the result of the antecedent 
title to and possession of the properties as claimed 
by defendant 6. The price paid is moderate and 
there is nothing to show that the payment was 
made at the time otherwise than bona fide and 
in the interests of defendants 1 to 3 and their 
mortgagor. Defendant 6 does not appear then to 
have had any idea of claiming the property for 
himself or as being free from the liabilities under 
the mortgage. The intention to make that claim 
would appear to be a subsequent development 

[ 20 ] The plaintiff and defendants 1 to 3 ap¬ 
pear to condemn the compromise in o. 8. 9/92 
as fraudulent and collusive. The learned Judee 
in deciding o. S. 9/92 found no fraud. No 
attempt is made in this case either to prove 
fraud. But fraud is not necessary to attract the 
operatiOQ of s. 90. Trusts Act. Suffice it, that the 
party gaining the advantage, obtained it by 
availing himaslE of bis position as mortgagee. 
There can be no doubt whatever in this case that 


defendant' 5 obtained the advantage under the 
compromise decree in O. 8. 9/92 as sub-mort- 
gageo. That advantage be bolds on behalf of the 
plaintiff—subject to the plaintiff paying the 
amount of Rs. 18,637-1 spent for obtaining tbe 
advantage which is an expense properly incurred. 

[21] In this view of tbe matter, tbe questions 
as to whether there was in fact any afforestation 
proceedings at all, whether there were the 
requisite notifications in that regard, whether 
tbe lands not having been at the disposal of the 
Government, the afforestation even if true can 
be valid, whether there was an exclusion from 
forest under the provisions of 8. 20, Forest Act, 
wbat tbe consequence of euob exclusion would 
be and whether tbe sub-mortgage is void under 
tbe Contract Act or the Land Conservancy Act 
raised in tbe course of tbe argument do not fall 
to be decided. There is no dispute that defen¬ 
dant 5 and the representatives of tbe deceased 
defendant 4 are in peaceful and undisturbed 
possession and enjoyment of all tbe properties 
and are in a position to deliver possession to tbe 
plaintiff on redemption. 

[ 22 ] Point (iv)* — The plaintiff contends 
that, in so far as improvements effected after 
the suit are concerned, no value thereof is pay¬ 
able as they were effected after, and in viola¬ 
tion of, an order of injunction passed by tbe 
Court restraining the effecting of improvements. 
Though the Court below passed an ad interm 
order of injunction, the same was cancelled and 
tbe petition for injunction dismissed afterwards. 
In 0. M. A. 116 of 1102, filed by the plaintiff 
against the order ditimiseing tbe petition for 
injunction, the High Court, no doubt, passed an 
ad interim order, pending disposal of that 
appeal which ended in only remanding the 
application to the lower Court for disposal. No 
further orders appear to have been passed on 
that application. It is not, therefore, right to say 
that improvements made after tbe suit, were 
made in violation of tbe Court’s order. It is not, 
therefore, necessary in this case, to consider tbe 
controversial question as to whether, even if tho 
Court bad passed an order of injunction restra¬ 
ining the defendants from effecting improve, 
ments, they w’ould nob, nevertheless be entitled 
to get tbe value thereof on redemption. 

[23] The plaintiff also contends that the 
mortgagee is not authorised to effect improve¬ 
ments in Ex. li and that, though the sub-mort¬ 
gage in favour of defendants 4 and 5 contains 
such an authoricBtion, the same cannot be used 
against the plaintiff and that improvements 
effected without express authority need not be 
paid for. This contention is untenable. Accord-} 
ing to the custom nrevalent in Malabar, Cochin 
and Travancore the right of posaeseory mort-1 
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gagees to get value of improvements effected by 
them, independent of any agreement in that 
behalf but in the absence of an agreement to 
the contrary, has been recognised. No agreement 
negativing the right of the mortgagee to get 
'value for his improvements is set up. The cor¬ 
rectness of the quantum of the compensation 
fixed by the Oommisaioner was not questioned 
on behalf of the plaintiff-appellant. Defendant 
6 and the legal representatives of the deceased 
defendant 4 (defendants 7 to 14) would thus be 
entitled to get the value of improvements effect¬ 
ed by them. Such value has been ascertained and 
fixed by the Oommissioner in Ex. XV at Rs. 
49367-ohs. 26-13 Cash for the improvements over 
the properties comprised in the compromise 
decree in o. S. 9 of 1092 and at Es. 1,21,414- 
chs-13-cash for the improvements effected upon 
the remaining part of the properties. The price 
of redemption is thus the aforesaid two amounts 
plus Bb. 13, 617f paid by defendants 5 to the 
Government for getting the registry of the pro¬ 
perties pursuant to the compromise decree in 
O. 8. 9 of 1042 (Ex. k). This is over and above 
the amounts of Rs. 600 and Ra. 300 and interest 
being the amounts of mortgage and puravaippa 
as per Exs. B and c respectively. The puravaippa 
(Ex. o) is a subsequent simple mortgage of the 
equity of redemption of the properties already 
mortgaged with possession under Ex. B. The 
amounts of principal and interest are made a 
charge over the equity of redemption. There is a 
covenant for personal payment of the principal 
and interest. Whether a possessory mortgagee 
can resist redemption of that mortgage and in¬ 
sist upon payment not merely of the amounts due 
under the mortgage, but of an independent 
subsequent simple mortgage of the equity of 
redemption is a question that does not arise and 
is not decided in this case as the plaintiff offers 
to pay the amounts due under the subsequent 
simple mortgage also and seeks redemption of 
tbe properties from liability under that mort. 
gage as well. 

[24] The learned counsel for the appellant 
contended that defendants 4 and 6 have com¬ 
mitted waste upon the properties by cutting 
and removing certain Anjili (antooarpuB birsuta) 
trees on the eve of the suit. The report of the 
Commissioner relied upon in this connection 
would probabilise the case of the contesting 
defendants that the cutting was not a waste 
but was merely a process in the work of im¬ 
provement. Cutting timber and clearing the 
ground for purposes of improvement would not 
constitute waste. The plaintiff would be entitled 
to the value of the trees cut, had they been 
proved to belong to him, i. e., to have existed 
before his predecessor-in.title parted with poa- 
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session of the properties. There is no such evi.i 
denoe in the case and therefore the plaintiff has| 
not made out a case for getting . any compensa¬ 
tion from the defendant. In the result the 
appeal is allowed in part. There will be a decree 
as sued for, for redemption of tbe plaint proper¬ 
ties with an extent of S02 acres, 96 cents as 
shown in the Commissioner’s plan (Ex. 14) 
with all improvements thereon as shown in the 
Commissioner’s report, mahazan and lists (Exs. 
15,16 and 17 series) on payment by the plaintiff 
into Court of rs. l,70,782-ohs-l6-6 cash towards 
value of improvements, Es. 13, 6l7f by way of 
the amount spent by defendant 6 for getting 
the puduval registry pursuant to the compro¬ 
mise decree in o. s. 9 of 1092 as also the 
amounts covered by Exs. B and o. 

[26] The contesting defendants also claim 
payment of the costs incurred in o. S. 9 of 1092 
as a part of the price of redemption. There is 
no evidence in this case as to the costs and the 
claim is, therefore, disallowed. 

[27] Mr. Paikaday also raised a contention 
that improvements having been valued in the 
year 1106 and many years having elapsed there- 
after, the improvements have to be valued 
afresh before fixing tbe price of redemption. 
Mere laps© of time would not be a ground for a 
re-valuation. There may be circumstances 
justifying or necessitating a re-valuation in cer¬ 
tain cases, but no such circumstance has been 
pointed out and the request for re-valuation 
cannot, therefore, be allowed. 

[28] The appeal being one filed in forma, 
pauperis the appellant is ordered to pay tbe 
proper amount of court-fee to the Government. 

[29] In the circumstances of the case parties 
will bear their respective costs throughout. 

[30] Eunhi Raman C. J.—I agree. 

[31] Koshi J—I also agree. 

V.B.B, Appeal allowed in part. 

[G, N. 41,] 
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FULL BENCH 

Kunhi Raman C. J.. Koshi & Subramania 

Iyer JJ. 

Oommen Poonnoose and others — Applts. v. 
Koruthu Koruthu <& others — Besps, 

A. S. Nob. 300 & 302 ol 1119 & 148 ol 1123. D/- 
13.11-1950. 

(a) Interpretation of Statutes — Retrospective 
effect—Civil P. C. (1908), Pre, 

The use of the word ‘it is declared’ in a Statute does 
not neceBsarily Import that the Statute is merely 
declaratory of existing law & therefore retrospective. 
The use of the expression 'it is declared’ to introduce 
new rules of law is not incorrect & is far from unoom* 
mon. fPara el 

Anno: C. p. 0„ Pre, N. 3, 7. 
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(b) Travancore Christian Guardianship Act (II 
oi 1116)—Retrospective eHect— Paternal uncle. 

Bight to guardianship of the property of minor must 
he rested on an order of Gt. or on some personal law. 
A person deriving authority in this manner would be 
<a de jure gaardian. So far as the Obristian community 
in (be Travanoore State is concerned, there is no 
written personal law or any uniform custom as regards 
'the position of the paternal uncle as guardian before 
the Travanoore Christian Gaardianshlp Act (II [2] of 
1116). The Act is not a declaratory Aot and has no 
'retrospective effect- Hence, the paternal unole is incom¬ 
petent to alienate the interest of the minor & saoh an 
alienation is absolutely void. [Paras 8, 9J 

N.Varadaraja Iyengar (in No^SOO of 1119), 7.(3. 
Sankara Narayana Pillai (in No, S02 of 1119) 
and V, I, Joseph (in No. 148 of 1123) — for Applts.; 
P, Thomas and P. Sankaranarayana Kukkilaya — 
for Reaps, (Nos. 1 and 9 in No. 300 respectively). 

Sabramania Iyer J. — These three appeals 
Arise out of the decision of the Temporary 
Saoond Judge, Mavelikara, dated I7th Adi 1118 
in 0. S. 194 of 1116 on the file of the Diet. Ot. 
Mavelikara. A. 8 . Nos. 300 & 302 of 1119 are filed 
by defta. 3 & 4 respectively, & a. 8 . NO. 148 of 
1133 is filed by the pltff. 

[2] The facts are these: The pltf, claimed 
partition & delivery of a 4/l3th share in the 
©state of his deceased father, Varki Koruthn 
who died on let Karkadakom 1106. Varki Koru- 
tbu had an elder brother Varki Mathai, who 
died in Obingom 1106 & whose widow was exa¬ 
mined as p, w. 1 in the oase. He has a younger 
brother who is deft. 6 & who has been examined 
*38 D. W. 3. The 3 brothers had divided their 
partimony & had no longer any community of 
interest. Varki Korutbu bad married thrice. The 
first wife died iseueless. By the snd wife he had 
an only son Korutbu Varki, who died in Thulam 
1106 leaving him surviving a widow & 2 minor 
children who are defts. 7, 8 & 9 respectively. 
After the death of the second wife be married a 
third through whom be begot 3 issues who are 
deft. 10 , pltf. & deft. li. Varki Korutbu died 
leaving him surviving only his four children. 
His third wife would appear to have pre-deceased 
him. The three children of Varkki Koruthu by 
his third wife, who were all minors, were ever 
since the death of their father, under the oare of 
P. w. 1 , They continued to be under her care 
even at the time of the suit. Defendant 6 ap¬ 
pears to have been a oo-obligor with the deceas¬ 
ed Koruthu in certain transactions, one of which 
led to a decree in o. s. No. 363 of 1106, Muneiff’s 
Ot, Thituvella. After Koruthu died & after hia 
legal repreaentatives were brought on record, 
deft. 6 appears to have been arrested in exeou' 
tion of the said decree & an amount of Ra. so 
appears to have been paid by him to obtain his 
temporary release from arrest. This happened in 
fiumbhom 1106 see Ex. xiii. Two months be- 
^or this, i. e., on the 6th of Dhanu 11C6 deft. 7 on 


her own behalf & as guardian of her minoir 
children defts. 8 & 9 also as guardian of defts. 10, 
11 & the pltf. who were all minora, then, exe¬ 
cuted a deed of hypothecation for Re. 10.306 in 
favour of one Vargbeee stating that from oat of 
the consideration an amount of Rs. 1700 is ad¬ 
justed towards the amount due to the hypothec 
oatee, that an amount of Bs. 90S is made good 
by the hypothecatee paying the deoree.bolder in 
the said O. S. S63 of 1106 & reserving RS. 7702 
with the hypothecatee for payment of debts of 
the deceased Koruthu specified therein. Exhi. 
bit VI is the deed of hypothecation. On Both 
Medom 1106 a sale deed of the entire estate of 
deceased Koruthu, except 35 cents of land, was 
executed by the 6th (sic) as the guardian of 
pltf. & defts. 10 & 11 & by deft. 7 on her own 
behalf & as guardian of her minor children 
defts 8 & 9 in favour of deft. 1 for a considera¬ 
tion of Ra. 6501 made up of rs. isoi reserved for 
payment towards a liability under a ohitty to 
be paid to the Travancore National & Quilon 
Bank Ltd., Bs. 86Si reserved for payment of 
another chitty liability in favour of the Modern 
Bank for both of which the deceased Koruthn 
would appear to have executed deeds of hypo. 
theoatioD, & Bs. 4437-as, 8-0 paid in cash (so the 
document states) for discharging other unspeci¬ 
fied debts of deceased Korutbu. On even date, 
the same parties executed a deed of hypotheca- 
tion Ex. XIX in favour of the maternal unole of 
the pltf. & defts 10 & ii for RS, 982 reserving 
RS. 972 for payment of two specified debts in¬ 
curred by deceased Koruthu under promissory 
notes & receiving rs. lo for the expenses of the 
execution & registration of the document. On 
27th Mithunam 1106, deft, i executed Ex. i in 
favour of deft. 2 stating that the aforesaid sale 
deed taken in his name was taken by & on be¬ 
half of deft. 2 , that deft, 2 got possession of the 
properties pursuant thereto, that deft, l had 
no title to or interest in the properties the pur¬ 
chase having been benami for deft. 2 . Exhibit li 
refers to the earlier mtge. Ext. VI & states that 
on account of non-acceptance by the mtgee, the 
document did not come into operation. On 16 th 
Earkadakom ii 06 deft. 2 is seen to have pro¬ 
cured an endorsement marked Ex. VI (a) on 
Ex. VI by the mtgee. thereunder to the effect 
that the document was brought into existence 
without his knowledge & consent & that he had 
not accepted the same. On 24th Karkadakom 
1106, deft. 2 sold the 4th item purchased by him 
under Ext, Ii in favour of deft. 4 by executing 
a deed of sale marked Ex. xvili for a considera¬ 
tion of R8. 1441 made up of Rs. 191 adjusted 
towards an amount stated to be due to the ven¬ 
dee from deceased Koruthu & receiving Rs. i960 
in cash. One Sankara Iyer obtained a decree 
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against deft. 2 in o, 8. 11 of lies on the file of 
the Diet. Ct. Alleppey, & in execution thereof 
attached & sold the remaining items comprised 
in the sale deed Ex. il. Sankara Iyer himself 
purohased the properties in Kanni mo, took 
delivery of them through Ct. & entrusted them 
on lease with deft. 3 who is the eon of deft. 2 & 
later on 4th idavom im sold the properties to 
deft. 3 for Rg. 1400. Exhibit XSIII is the sale 
deed. Defendant 3 gave a usufructuary mtge. of 
the properties thus obtained by him to deft. 5 

for Rg. 3000 in Makacam 1U2. Exhibit XXIV is 
the mtge. deed. 

[3] The suit wag filed in the Diet. Ot. Kotta- 
yam on the 6th Meenom Ills within three 
years of the pltf. attaining majority with an 
appln, for permission to sue in forma pauperis. 
It was Ptn. NO. 22 of 1115. The case wag after¬ 
wards transferred to the file of the Dtsb. Ot.. 
Mavelikara, wherein the appln. for permission 
to sue in forma pauperis was numbered as 13 
of 1116. That appln. was duly enquired into & 
allowed by fibat Ct. & the suit wag numbered as 
O. 8. 194 of 1116 on its file. 

[ 4 ] The main relief claimed in the suit wag 
partition & delivery to the plff. of 4/l3th of the 
properties left by the pltfs. deceased father, 
Koruthu with mesne profits. Incidentally a re¬ 
lief byway of setting aside Exs. 111 , xvii, xxili 
& XXIV was also asked for as documents execut¬ 
ed by persons without authority, for no consi¬ 
deration, & as void so far as the pltf. is 
concerned. Defendants 3. 4 & 6 contested, 
upholding the transactiODS evidenced by the 
aforesaid documents which were claimed to be 
binding upon the pUf. as being executed by per¬ 
sons entitled to execute them & as being fully 
supported by consideration. Defendant 3 stated 
that the Travanoore National & Quilon Bank 
Ltd.i which was under liquidation at that time 
had obtained a decree for sale of some of the 
properties, that execution was proceeding & that 
the liquidator should be impleaded as a party to 
the suit. Accordingly, the pltf. applied to implead 
the liquidator of the Travancore National & 
Quilon Bank Ltd., (in liquidation) & impeached 
the decree in o. S. 489 of llil obtained by the 
said Bank, The liquidator was impleaded as 
deft 12, Defendant 13 was also impleaded as a 
party interested but he does not seem to have 
any interest & does not come up for considera. 
feion in this case hereafter. Defendant 7 filed a 
written statement stating that Ex. It happened 
to be executed by her on account of misrepre. 
sentations made by defts. 2 & 6 & claiming her 
share in the properties. Defendant 11 by her 
written statement supported all the plaint alle¬ 
gations & claimed ]/i3th share. Defendant 12 
upheld the decree obtained by the Bank. 


[ 5 ] The lower Ct. has passed a decree in the 
following terms 1 

“The originals of Exs. I & II& Exs. XVIII & XXIV 
are set aside so far as the pUf’s 4/13 share in the plaint* 
properties is ocnoeroed, on the pit. depositing in Ot. B, 
Rs. 1074-7 ohs, that is 4/13th out of Rg. 3491-8oh8-8 
cash mentioned in para. 22 above. The amount de¬ 
posited by»th6 pltf. will be drawn by the defts. 4 & 5 in. 
proportion to the extent of the conaideraticn found' 
above to have been advanced by them under Exs.. 
XVIII & XXIV & to the extent of the properties of 
which they are to be deprived of by the pltf’s success in 
this suit. The pltf’s 4/13th share of the plaint properties 
will be recovered by him from the defts. 2 to 5 after 
the same is divided by metes tk bounds by a Gomr. to 
be appointed on the pit’s, appln. & after the deposit of 
the above mentioned B. Bs. 1074'7obs. The pltf. will 
apply for a commission on or before 24-1-1119. As 
there is no evidence about the amount of mesne prods 
& the defect is due to an issue not having been framed 
on the point, tbe question of the amount of mesne pro¬ 
fits will be considered after tbe receipt of tbe Comr’s.. 
report. This decree of course does not debar deft. 12 
from pursuing bis remedies in pursuance of his auction- 
sale. Defendant ll’s 1/13 share will also be partitloued^ 
by metes & bounds on her paying tbe necessary court- 
fees as mentioned above & depositing In Ct. 1/4 of the- 
amouot directed above to be deposited by the pit. such 
amount being also permitted to be drawn by defts. 4 & 

5 In proportion as Indicated above. Defendants 8 & 8 
are not entitled to claim any share as their mother 
deft. 7 executed Ex. II as their lawful & proper guar¬ 
dian. The pltf. will recover 4/13th of bis costs of the 
suit in respect of the A valuation in tbe second amend¬ 
ed plaint tbe entire ooats in respect of B valuation & 
one-third of the costs in respect of the G valuation 
from the defts. 2 & 3 suffer bis remaining costs. Tbe 
defts. excepting deft. 12 will suffer their respective 
costs in tbe circumstances of this suit. Defendant 12 
will recover one-fourth of his costs of tbe suit from the 
pltf. & suffer his remaining costs. The pltf. will* be 
allowed to recover his share of tbe arrears of mesne 
profits for 3 years before tbe date of tbe suit &, of future- 
mesne profits from defts. 2 to 6.” 

[6] Appeals 3oo & 302 by defts 3 & 4 are 
against that part of tbe decree which set aside 
the aforesaid documents. Tbe pUf's App. No. 
148 relates to the direction contained in tbe de¬ 
cree for making a deposit in Ot. as aforesaid 
for getting his share of tbe properties. The 
applt. in A. 8 . 300 of 1119 filed C. M. P. 2901 of 

1120 in this Ct. for admission of two fresh doca- 
menta in evidence. They are (1) an order of the 
Travancore H. G. dated 7-11-1117 in 0. M. P. 
260 of 1117 which was an appeal against an 
order refusing to set aside the sale in 0 . S. 489 
of nil. The order runs as follows: 

“Heard both sides. The judgment-debtor’s (0. M. 
Applt) Counsel offers to deposit the sale amount in- 
Ct, in two months from this date & prays that on that- 
condition tbe sale may be set aside. This offer is ac¬ 
cepted by tbe other aide. Hence we order, that if tbe 
sale amount & interest thereon at 6 0/0 per annum from 
the date of sale is deposited in this Ct. within two 
months, the sale will stand set aside & that, in default 
of doingeo, this appeal will stand dismissed with costs 
including counsel’s fee R. 15.’’ 

Tbe other document is a commuincation from- 

tbe Travancore H. C. intimating the fact of^. 
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deposit of the araoants pursuant to the direction 
contained in the said order, The parties do not 
objecc to reception of these documents in evi¬ 
dence. 0. M. P. 2901 of 1120 is allowed & the 
documents are marked as ess. xxv & xxv (a). 

[7] The subject-matter of the appeals is thus 
confined to the claim to the pltf. for a 4/l3 
share of the properties which is of small value. 
The appeals, however, come up before a F. B. 
as provided by s. 11, cl. (i) read with Expln. 1 
cl. lb) of cl. (ii) of the said section of the Tra- 
vancore High Oouct Act (act iv [4] of 1099) as 
the aggregate value of the three appeals is not 
less than Bs. 5000. A similar provision is con¬ 
tained in Expln. 1 (b) of Act v [6] of 1125 
(United State of Travanoore & Cochin High 
Court Act). The two questions that were raised 
in these appeals are these. Whether deft. 6 the 
uncle of the pltf. & defts, I0»S: 11 was competent 
to grant the conveyance (Ex. II) & whether, 
even if he was nob so competent, any relief 
could be granted to the alienee or his represen¬ 
tative in this proceeding by way of repayment 
or otherwise of the oonsideration therefor. 

[Sl It is the prerogative of the Crown (the 
state) as parens patrie to protect subjects who 
cannot protect themselves. Chartered H. Ots. in 
India as representatives of the Crown used to 
confer authority on persons as guardians of 
minors before the enactment of the Guardians 
and Wards Act which confers the power to 
appoint guardians on other Cts. as well. The 
personal law, if any, whether written as in the 
case of the Hindu Sc Muhammadan Law or un¬ 
written as in the case of custom whether of a 
family, of a locality or of a community autho- 
rising particular persons to deal with the pro¬ 
perty of minors as guardians would be recognised 
except where even the proof of custom is prohi. 
bited as in the case of the Indian Shariat Act 
(XXXVI [36] of 1937). Right to guardianship of 
the property of a minor must, therefore, be rest¬ 
ed on an order of Ot. or on some personal law. 
A person deriving authority in this manner 
would be a de jure guardian. (}uite recently 
the P. G. has considered tbe various aspects of 
the question of the guardianship of minors in 
Sriramulu v. Puudankakihayya, 19.J9 p. l. J. 
288 : (a. T. R. (36j 1949 P. G. 218) Bapayya y. 
Pundarikakashayya, 1949 F. L. J. 318 :(a. l. R 
(36) 1949 F. o. 218). Their Lordships point out 
that the expression 'V/e facto guardian” which 
is often used is incorrect & the proper term to 
connote tbe idea would be de /ncio manager. So 
far as the Christian community in the Travan¬ 
oore State is concerned, there does not appear to 
be any written personal law. Nor is any eastern 
stt up in this case. Sir Varadnraja Iyengar, the 
learned counsel for the applts. in a. s. 3oo 


however, contended that under the Travancore 
Christian Guardianship Act (ll [2] of 1116 ) a 
paternal uncle is a guardian de jure, that it is a 
declaratory Act & that therefore a paternal uncle 
must be regarded as having been a de jure guar¬ 
dian at all times in that State. He relies upon 
the preamble to tbe Act as also upon its state¬ 
ment of the objects & reasons. The preamble 
runs thus: 

“Whereas it is expedient to define & declare the law 
relating to guardianship as applicable .to Indian 
Christians in Travanoore, it is hereby enacted as 
follows ; 

We are not inclined to accept the argument. 
Except the existence of the w'ord “declare” in 
the preamble, there is nothing to support it. The 
use of the word ‘it is declared' in a Statute does 
not necessarily import that tbe Statute is merely 
declaratory of existing law & therefore retros- 
pective. The use of the expression 'it is declared’ 
to introduce new rules of law is not incorrect & 
is far from uncommon; Harding v. Queensland 
Stamps Commrs., (1698) A. c. 769 (67 L. J. P. c. 
144). Tbe objects & reasons of the Act to which 
attention was drawn by the learned counsel show 
that 

“custom in the community relating to tbe right of a 
person to act as guardian of a minor cannot be said to 
be uniform except in the case of a luther.” 

If SO what was the position of the paternal uncie 

before the Act ? There was no uniform custom 

recognising the paternal uncle or for that matter 

any other relation than the father as guardian. 

Again, 8. 5, cl. (c) of the Act saves transactions 

which were good before the Act from being hit 

by its provisions i. e., contemplates oases where 

persons other than those recognised as guardians 

by the Act may have acted as guardians & such 

acts may have been gcod according to the law 

prevailing before the Act. Thus the Act is clear., 

ly non-declaratory in the sense contended for oaJ 

behalf of the applt. It doolarea the law for the! 

future. Tbe Act is not retrospective. 

[9] Defendant 6 was, tb-^refore, incompetent to. 
convey the inferests of the pltf. & defts. 10 & iij 
as ho purports to have done in Ex. Ii. As to the) 
nature oi an alienation of a minor’s property by' 
Such nuautborisei persons there was at one time 
a controversy Sc various views were held. One 
view was that it is void. Another view was that 
it is voidable, S: a third was that the nature of 
tbe alienation would be in a state of suspense 
until it is rendered etTootive or otherwise accord¬ 
ing as tbe word accepts or rejects it after attain¬ 
ing majority. This controversy was set at re^t 
by the P. C. in Imamhandi v. Mutsaddi,, 45 
I. A. 73 : 45 cal. 878 : (A.I.R. (5) 1918 P, C. 11), 
holding that such an alienation is absolutely void 
& the alienee If put in possession would be a 
trespasser. This decision has been followed by, 
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the Travancore H. 0. ever sinoe—See Uthuman 
V. Ba7ias Gruse, 1947 T. L. B. 103 . However 
good may be the reasons for the alienation, even 
if it be for discharging debts unquestionably 
binding on the estate, the alienation would still 
be void if the person granting it has not the 
ooinpotency to convey—See Jan Muhammad v. 
Karamchand, a.i.r. (34) 1947 P. 0. 99: (r. L. B. 
(1947) Lah. 399), The question as to the oharaotec 
& adequacy of the consideration would arise 
only in a case where the transaction is entered 
into by a person having authority. The attempt 
of the applta. to sustain the alienation by deft. 6 
is thus bound to fail. Exhibit n is void & the 
other documents, Exs. xviii, xxiii & xxiv 
under which the applts. claim title are also void 
so far as the interests of the pltf. & deft. 11 are 
concerned. The lower Ct. has found that the 
transaction is binding upon deft, lo who appears 
to have accepted the same after attaining majo¬ 
rity. The pltf. is therefore entitled to a partition 
& delivery of 4/l3 share of all the plaint pro¬ 
perties with mesne profits as claimed by him. 
Defendant 11 is also entitled to the same relief 
in 30 far as her l/l3th share is concerned. 

[ 10 ] The next question relates to the propriety 
■of the direction that the pltf. & deft. 11 should 
pay a proportionate share of the debts found by 
the lower Ct. Besides the amounts about which 
evidence was adduced in the trial Ot., the deposit 
made by deft. 3 for setting aside the sale of 
some of the properties in O. S. no. 489 of llii 
evidenced by ex. xxv series also come up for 
consideration in appeal. 

[ 11 .] The lower Ot. considered this question in 
paras. 17 to 20 of its judgments Except in res¬ 
pect of three items, viz., the decree debts in o. S. 
NOS. 1041, 1104, 353 of 1105 & the debt under a 
promissory note iu favour of deft. 4, we concur 
with the conclusions come to by the lower Ot. 
after a consideration of the evidence in the case. 
It is unnecessary for us to reiterate the reasons 
for the conclusion. Suffice it to say that we 
agree with the grounds relied upon by the lower 
Ot. in arriving at its conclusions. The decree in 
o. S. NO. 1041 of 1104 on the file of the Thiruvella 
Munsiff's Ct. was obtained against the deceased 
Koruthu & his properties were under attachment 
therefor when he died (see Ex. Xiv), Bs. 676 
was paid to discharge that decree (see ex. hi, 
item 4). This is obviously a binding debt. As 
regards the decree in O. S. no. 353 of H05, which 
was obtained against the deceased Koruthu as 
also deft. 6 we are not inclined to accept the 
testimony of deft. 6 to the effect that he was a 
surety & that the deceased Koruthu was the 
principal debtor. Defendant 6 appears to have 
been arrested in execution of that decree when 


he paid an amount of Bs. 30 towards the decree 
debt & obtained his temporary release. In the 
absence of evidence that deft. 6 was only a surety 
we have to take it that both the judgment-debt ora 
were principal debtors & that, on that basis, they 
ate bound in law, to share the liability equally. On 
that basis, the liability of the deceased Koruthu 
can be taken to be only one half of the entire 
decree debt. After the payment of the aforesaid 
Bs. 30, there was a balance of bs. 7d2.Gh8.8 cash 8. 
To this has to be added Es. 30 paid by deft. 6 
which would make a total of Bs. 793-cbB. 8- 
oash 8. One half of this is the debt of the deceas- 
ed Koruthu for which alone his estate can be 
made liable. We, therefore, reduce the liability 
on this item to bs. 396-4 4 instead of bs. 762-8-8 
cash as found by the lower Ot. in para. 19 of its 
judgment. The third item about which we take 
a view different from that of the lower Ot. is in 
respect of a debt due to deft. 4 under a pro¬ 
missory note. The lower Ot. accepts the truth of 
this transaction, but reduces the claim for 
B3. 191 in that behalf to Bs. 60 on the ground 
that deft. 6 swears that deft. 4 bad agreed to 
settle her claim for Bs. 60 & that, as a matter 
of fact, only Rs. 60 was paid by deft. 2 . Except 
the ipse dixit of deft. 6 which we are nob in¬ 
clined to accept, there is nothing to support the 
case of reduction of the debt due to deft. 4 We 
find that bs. 191 was due to deft. 4 by the 
deceased Koruthu & that that amount was ad¬ 
justed & made good from out of the consideration 
for the assignment in favour of deft. 4. Exhibit 
XXV series produced by deft. 2 in appeal prove 
that the amount reserved in Ex. Ii for payment 
to the Travancore National & Quilon Bank, 
namely es. 1201 has been discharged subsequent¬ 
ly though only after the decree & after the sale 
of the properties in execution thereof. The estate 
of the deceased Koruthu cannot be saddled with 
the extra liabilities arising on account of the 
suit & execution proceedings. The alinee can get 
credit only for the amount of Bs, 1201 reserved 
in that behalf in Ex. 11. We direct that credit 
be given to deft. 2 & bis representatives to the 
extent of Es. 1201 in connection with the dis¬ 
charge of liability under a ohitty hypothecation 
bond executed by the deceased Koruthu in 
favour of the Travancore National & Quilon 
Bank, The amount for which defts. 2, 3 & 4 are 
entitled to get credit on account of the consi¬ 
deration for EX. II is the total of the amounts as 
found by the lower Ot. with the addition & 
alterations as shown above. The plf. will get 
his 4/l3th share on payment into Ct. of 4/l3tb 
of the liability of the deceased Koruthu as 
aforesaid. Defendant 11 will also get her share 
only on payment of the proportionate liability 
as ascertained & fixed herein. 
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[ 12 ] The suit is for partition wherein all the 
•^gnities between tbe abaters & their alienees 
have to be adjusted. The alienation in question 
is one which is good in part & void only in 
respect of a part. The estate of the deceased 
Eocatbu oomprised properties alienated under 
TS,z» II as also other properties not alienated. 
Some of the properties of the deceased Koruthu 
appear to have been attached in execution of 
decree obtained against him even daring his life 
time. Some items were at his death subjeot to 
encumbrances created by him. Credit was 
claimed on behalf of tbe alienees on account of 
payments made pursuant to the assignment 
Ex. II. Tbe plf. does not appear to have object, 
ad to bearing a proportionate burden of the 
liabilities binding upon the estate of the deceas. 
ed Koruthu. The controversy really related only 
as to what the binding debts are. This is tbe 
stand taken by the plf. even in this Gt. Under 
all these oiroumstanoes, we are inclined to direct 
Ibe pltf. & deft. IX to bear tbe proportionate 
burden of tbe liabilities binding upon the estate 
of tbe deceased Koruthu whose properties form 
^he subject-matter of this suit for partition. 

[is] In this view it is not necessary for us to 
consider nor have we considered the controvert 
aial question as to whether in the oase of an 
alienation of properties of a minor by an un¬ 
authorised person which is altogether void & tbe 
minor seeks recovery of possession of the pro. 
perties from the alienee whether with or without 
a prayer for oanoellation of the deed, a direction 
either as a condition or otherwise oan be given 
by the Ct. for payment by the plf. to the alienee 
of any part of the oonsideration. 

ili\ Defendant 9 filed a memo of objections 
in A. S. US of 1123 & applied for permission to 
prosecute the same in forma pauperis. There 
are no grounds to allow tbe appln, to file & pro. 
seoute the same in forma pauperis. We indi. 
cated this at the bearing & the learned counsel 
appearing for deft. 9 did not inform the Cfc. that 
in the event of the appln. being disallowed, bis 
client proposed to pay oourt.fee & that he re. 
quired time to pay it. Under tbe oiroumstanoes 
the memo of objection should be dismissed. 

[16] In the result A. S. Nos. SOi) & 303 of 1119 
& 148 of 1123 are dismissed with coats & the 
decree of the lower Ot. is confirmed subject to 
the modification which we have made in respect 
of tbe debts binding upon the estate of the de. 
ceased Koruthu, a proportionate share of which 
has to be borne by the pltf. & deft. ll. The pltf. 
is directed to pay the requisite court-fee to the 
State as he has bean permitted to sue as also to 
appeal in forma pauperis, 

[ 16 ] Kunhi Raman C. J_I concur. 


[17] KoshI J.—I agree. 

D.H. Order accordingly. 


[0. N. 42.] 
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Kunjamma Paru—Petitioner v. State and 
mother. 

O. P. No. 17 of I960, D/- 10-10-1950, 

(a) Crimioal P. C. (1898), S. 491—.Court whether 
can challenge judgment. 

On habeas corpus the Ot. may only look at the 
record to aee whether a judgment did exist & if it finds 
that there is a judgment, the Gt. in such proceeding 
has no power to determine whether it is right or wrong 
Binoe tbe judgment is oonolusively presumed to be right 
until brought up lor revision in tbe regular way of 
appeal. [Para 4] 

Anno : Orl, P. C., B. 491, N. 7. 

(b) Criminal P.C. (1898), S. 422—Notice to applt. 
~~Travancore Cr. P. C„ S. 349. 

Where the posting of the appeal was published in tbe 
Notice Board & tbe name of the advocate for the applt 
appeared there as well as in the cause list, that is 
sufficient notice. [Para 5] 

Anno : Cr. P. 0., S. 422, N. 2. 

(c) Criminal P. C. (1893), Ss. 439, 491—Enhance, 
ment of punishment without hearing accused—> 
Application under S. 491. 

Even where the punishment is enhanced under 
S. 439 without giving a reasonable opportunity for the 
aooused to be heard tbe proper course for tbe accused 
is to move for a rehearing & not to oause a petn. for 
habeas corpus to be filed to attack the judgment. 

[Para 5] 

Anno : Or. P. C., S. 439, N. 29 ; S. 491, N. 7. 

(d) Criminal P. C. (1898), S. 491—Application by 
third person—Affidavit by prisoner. 

Where aooess is denied to a person alleged to be 
unjustifiably detained, so that there are no instructions 
from the prisoner, an appln. for the writ of habeas 
corpus may be made by any relation or friend on an 
affidavit setting forth the reasons for its being. But 
the Ct. will not grant a habeas corpus to bring up a 
prisoner for tbe purpose of being disobargad on the 
ground that he U illegally iu custody unless there be 
an affidavit from himself, or it be shown that is so 
coerced as to be unable to make one. [Para 6] 

Anno : Or. P. 0., S. 491, N. 8a. 

T. K. Narayana Pillai^for Petnr.; Qovt, Pleader 
— for the State. 

Order.— One Eandaxtkali BbaBkaran waa 
aooused 2 in see. case No. 5 of 1123 on the file 
of the Ses, Ot„ AUeppey. He along with others 
was oonviofced by the Additional Ses. J. under 
B. 301, Travancore P. 0. & sentenced to R. I. for 
six months. He was also convicted under s. 324 , 
Travancore P. 0. & sentenced to R. I. for 
another six months. Both these eentenoes were 
directed to run concurrently. He preferred an 
appeal before the Travancore H. Ot., against 
the conviction & sentence, in cr. App. no. 86 of 
1123. The State preferred an App. no. 125 of 
1123 against him questioning the order of acquit, 
tal under other sections for which he was tried. 
The legality of the sentence passed under S. 3oi, 
Travancore P. 0., had also been questioned. 
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This Ct. in Calendar Revision had issued notice behalf of the State. It wag stated that this 
because of the illegal sentence passed by the Ct. had no jurisdiotion to issue the writ prayed 
Additional Ses. J. Notice of the appeal & Calen- for so as to enforce it in regard to a person 
dar Revision was served on him fixing the date who is being detained in custody by virtue of a 
of hearing on 2.3-1124. By this time, he had proper & valid judgment of this Ct., that Sri 
served the term of imprisonment & was released K. N, Aiyappan Pillai who had been engaged 
from tbe jail. On 2-3-1124 he engaged an advo- by Bhaskaran had not given up his engagement, 
cate Sri K. N. Aiyappan Pillai to appear for that as was the practice tbe name of Sri 
him in the appeal filed by the State & the Aiyappan Pillai was in the Cause List, that 
Calendar Revision proceedings. His appeal & Bhaskaran, if he had any complaint, could 
the appeals filed by his oo-acoused came up for have 'moved in this matter in the proper way 
hearing on 18-3-1124 along with tbe appeals before the proper authorityi that the afiddavit 
filed by the State against all these persons. This filed in support of the petn. was not in acoor- 
aeoused 2 was not present on that day. Hia dance with law & that the petn. has to be dis- 
advocate tiled a memo that he too had written missed with costs. 


to the party regarding the posting & that for 
some reasons not known the party had not 
appeared. A non-bailable warrant was issued 
for the arrest & production of this Bhaskaran. 
That could not be executed as his whereabouts 
were not known. The appeals were not disposed 
of bv the Travancore H. Ct. till the integrated 

H. Ct, of the Travancore & Cochin States was 
established with its seat at Ernakulam. All tbe 
appeals came up for hearing on 38-3-1950. The 
4th accused’s advocate alone was present. Tbe 
appeals were heard & disposed of by a Division 
Bench, confirming the conviction under s. 30i, 
Travancore P. C. As the sentence for the offence 
under 8, 301, Travancore P. C, was imprison¬ 
ment for life with or without forfeiture of pro¬ 
perty, the accused were directed to undergo R. 

I. for life. Directions were also given in the 
judgment to take steps for the arrest of the 
convicted persons if they were not in custody 
in order that the punishment awarded by the 
Ct. might be undergone by them. This Bhaska. 
ran was subsequently arrested & sent to Jail 
where be is undergoing tbe sentence passed 
against him. 

[2] Now one Kucjamma Paroo who is said 
to bo Bhaskarau’s mother-in-law has filed this 
petn. for issuing a writ in the nature of habeas 
coryus so that he may be brought before this 
Ct. & released. It is stated in her affidavit that 
after the establishment of the Travancore-Cochin 
H. Ct. no notice of the posting of tbe appeals 
was given to Bhaskaran, that without any notice 
of the time & place of hearing the appeals were 
disposed of enhancing the sentence to R. I. for 
life, that Bhaskaran was condemned without 
being heard, that tbe judgment was in violation 
of Ss. 349 & 350, Or. P. G. (Tr.) k hence void in 
law, that the H. C. had no jurisdiction to order 
the arrest, that tbe arrest was void ah iniiio 
& illegal k that Bnaskaran was to be released 
forthwith. 

[3] Notice of this petn. was given to the 
State. A counter affidavit has been filed on 


[4] This motion on behalf of Bhaskaran— 
appit. in cr. App. 86 of 1123 & reap, in Or. App. 
126 of 1123—appears to be an ill-conceived one. 
In tbe affidavit in support of the petn. it is ad¬ 
mitted tbattbetermof imprisonment was raised 
to one for life by a judgment passed by a Bench 
of this Ct. There is ordinarily a presumption 
in favour of the judgment under which an ac¬ 
cused was convicted & of the regularity of the 
proceedings. On habeas corpus tbe Ct. may 
only look at the record to see whether a judg¬ 
ment did exist, & if it finds that there is a 
judgment, the Ct. on such proceeding baa no 
power to determine whether it is right or 
wrong, since the judgment is conclusively pre. 
Burned to be right until brought up for revi¬ 
sion in the regular way of appeal, {vide 39' 
cor. Jur. 670 quoted at p. 212 of Prem*s Law 
of Habeas Corpus &c. 1950 Edn.) The present 
attempt appears to be to attack a judgment 
of this Ct. by collateral means & for that pur¬ 
pose a petn. of this nature will not lie. The 
writ of habeas corpus is a prerogative process 
for securing tbe liberty of tbe subject by afford- 
ing an effective means of immediate release 
from unlawful or unjustifiable detention whether 
in prison or in private custody. The illegal 
detention of a subject, that is a detention or 
imprisonment which is incapable of legal 
justification, is tbe basis of jurisdiction is habeas 
corpus. There is no such justification in the 
present instance & this petn. is, as stated by 
the learned Govt. Pleader, an abuse of the pro- 
cess of the Ct. 

[6] The petnr.’s learned Advocate attempted 
to justify hia position by arguing that tbe judg¬ 
ment passed in appeal by this Ct. is void 
ab initio as the imperative provisions enjoined 
in Ss, 349 & 350, Cr. P. C. were not observed. 
Section 349 lays down that when a convicted 
person files an appeal, the appellate Ct. shall 
cause notice to be given totheapplfe. or his plea¬ 
der of tbe time & place at which such appeal 
will be heard. Under s. 3fio, the Gc. is to hear 
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the applt. or his pleader if be appears before 
paesiog judgment. It is s. 346, Gr. P. 0. that 
allows the State to prefer appeals against ao- 
quittals, but the prooedure to be followed can 
be taken to be that prescribed in Ss. 849 & 360, 
Or. P. 0. In this case notice of the State Ap¬ 
peal as well as the Calendar Revision was 
served personally on Bbasharan. He had also 
engaged an Advocate who had not given up 
bis brief even though the party did not appear. 
The posting of the appeal was published in the 
Notice Board as is the practice. The advo. 
cate's name appeared there as well as in the 
Oause List. That is sufficient notice although 
the advocate bad not obosen to appear. There 
is, therefore, no justidoation for the complaint. 
Reference was made to In re Somu Naidut 
A. I. B. (11) 1924 Mad. 640: (26 Cr. L. J. 370) 
where it has been held that a reasonable oppor¬ 
tunity for the accused to be heard is an essential 
condition precedent to the exercise of jurisdiction 
under s. 439, Indian Crimal P. 0. (corresponding 
to the Tranvancore S. 362 relating to the H. Gt's 
Powers of Revision), when theOt. is considering 
the question of enhancing the punishment inflio- 
ted on him, & that where the conditions laid 
down by law as precedent & requisite to the 
bearing of a case are not observed, the Ot. acts 
without jurisdiction, that its order is void ah- 
initio & that the case can be reheard. Even if 
such oonticgenoies as mentioned therein exist, 
then the proper course is for the convicted per¬ 
son to move for a rehearing of the appeal & not 
to oause a petn. of this nature to be died to 
attack the judgment. No decided cases had gone 
to the extent of bolding that to circumvent a 
judgment of Ot. the party is at liberty to move 
for release by filing an habeas corpus petn, & 
90 it is not necessary for me to consider in detail 
Galos Ilirad v. The Kiyig, A. I. R. (3l) 1944 P.o. 
93: (46 Cr. Ii. J. 105), Bamesh Pada Mandal 
V. Kadamhini Dasi, A. i. R. (i4) 1927 Cal, 702: 
(28 Cr. L. J, 831) & Muhammed Sadiq v. The 
Grown, A. i. r. ( 12) 1925 Lah. 366: (26 Or. L. J. 
1169) cited on behalf of the petnr. There is there¬ 
fore no substantial ground in this pstn. 

[6l Before concluding this order, I have to 
observe that an affidavit from the prisoner should 
have been filed in support of the appln. Generally 
the person who is alleged to be illegally impri¬ 
soned or detained in confinement without any 
legal justification, is entitled to apply for a writ 
of habeas corpw3 but it is not necessary that the 
apslu. iato proceed from him. The detenu cr =any 
other person on his behalf could institute such 
proceedings. A mere stranger or volunteer who 
has no authority to represent him is not allowed 
to apply for habeas corpm. The main difficulty 
in the case of a stranger is that he is not in a 


TraYancore-Gochin 125 

position to make a detailed affidavit with regard 
to the oircumstanoes of the alleged detention of 
the detenu (See Ex parte Child, (i864) 16 C. B. 
398: (100 R. B. 337). J3 it in any case where 
access is denied to a person alleged to be unjueti. 
fiably detained, so that there are no instructions 
from the prisoner, an appln. for the writ of 
habeas corpus may be made by any relation or 
friend on an affidavit setting forth the reasons 
for its being. At any rate, the Ot. will not grant 
a habeas corpus to bring up a prisoner for the 
purpose of being discharged on the ground that 
he is illegally in custody unless there be an affi- 
davit from himself, or it be shown that be is so 
coerced as to be unable to make one. Re Parker 
Canadian Prisoner's Case, (1839) 161 E. R. 16: 
(6 M. & W. 32) & Ex P. O' Brian, (1923) 39 T. 
L. B. 413). In the affidavit filed in this case by 
the prisoner’s mother-in-law, there is absolutely 
no indication why an affidavit from the prisoner 
could not be filed. The affidavit itself contains 
several inaccurate statements. In Ex P. 0. 
Brian's Case (1923-39 t. I* R. 413) mentioned 
above an affidavit from the sister was not accep¬ 
ted by the Gt. The absence of an affidavit from 
Bhaekaran is a material defect in the case. Even 
apart from that, there is no ground made out for 
issuing the writ applied for. The petn. is there¬ 
fore dismissed. 

B.U. Petition dismissed. 

[G. N. 43,1 

A. I. R. (38) 1931 Trayanoore-Goohin 125 

Kunhi Raman 0 . J. and Sdbbamania 

Iyer J. 

In re Ouseph Chacko and another — Accused. 

Cciminul Ref. No. 1 of 1950, D/- 8-11-1950. 

• Criminal P. C. (1898), S, 341— Requirements oi 
section—Non-compliance — Effect — Travancore 
Criminal P. C.. S. 281. 

Under the seotioo endeavour must be made in the 
ooarse of the trial to oommunicate with the accused 
through some person acquainted with the method of 
doing BO. Where the accused oannot he made to under- 
stand the proceedings against him, the trial Court can, 
after recording the evidence for the prosecution, oon- 
viot the accused, but the section does not provide for 
passing a sontonce on the accused. The proper course 
for the trial Court to adopt, if the (rial results in n 
conviction, is to submit tbo proceedings to tbe High 
Court for such orders as the High Court may think lit 
to pass, thus leaving it to the High Court in appropriate 
oases to pass cha sentence. Where, however, in spite of 
those irregularities the conviotion and sentenoe appear 
to be correct the High Court will not interfere. 

(Paras 5, 6, 7] 

Anno : Or. P. 0., S. 311, N. 1, 2, 4. 

Government Pleader —for the State. 

Kunhi Raman C- J.—This reference is made 
by the Taluk Second Class Magistrate of Ohan- 
ganacberry under 3. 281, Travancore Or. P. G. 

[ 2 ] In O, o. NO. S3 of 1121 on the file of hia 
Court;, two persona Ousoph Ohaoko and hia 
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servant Kunjan Panky were charged under 
S. 323,Travanoare Penal Code, for oauaing hurt 
to P, W. 1. The second accused Panky was 
discharged under s. 256, Travancore Otiminal 
P. C. The Magistrate found that the first 
accused was guilty and he, therefore, convicted 
him and sentenced him to pay a fine of Rs. lo. In 
default of payment of fine, he was directed to 
undergo simple imprisonment for one week. 

[3] The reference is made to the High Court 
for the alleged reason that the first accused who 
is deaf and dumb could not be made to under, 
stand the proceedings against him. Section 28 i, 

' Travancore Criminal P. C. under which the 
reference is made, is worded as follows : 

**lf the accused, though not insane, cannot be made 
to understand the proceedings, the Court may proceed 
with the enquiry or trial; and if such inquiry results 
in a commitment, or if such trial results in a convic¬ 
tion, the proceedings ahail be forwarded to our High 
Court with a report of the circamatances of the case, 
and our High Court shall pass thereon such order as it 
things fit.” 

[4] To elucidate the scope of the section, the 
learned Public Prosecutor who appeared ou 
behalf of the State has invited our attention to 
a few relevant decisions of other High Courts 
under the corresponding section of the Indian 
Code of Criminal Procedure, In the case report, 
in Allah Dia v. Emperor, a.i.r. (16) 1929 Lab. 
840: (29 Or. Ij. j. 1104), which was decided by 
Shadi Lai 0 J., there was a reference made to the 
Lahore High Court under 8 . 341, Indian Criminal 
P, C. The accused in that case was a deaf, mute 
but at the trial, it was noted that be was repre. 
eented by a pleader and that one of his brothers 
was also invited to attend the Court. Questions 
were put to the accused through his brother 
who knew the method of communicating with 
the deaf-mute and the statement of the accused 
was also recorded by resorting to this method. 
The questions were put through the brother of 
the accused and the answers were given by the 
accused with signs which bis brother understood 
and explained. The Court recorded that the 
accused had pleaded not guilty. It was held in 
that case that the facts did not warrant a refer¬ 
ence under 8 . 341. Such a reference conld be 
made only if the accused, though not insane, 
cannot be made to understand the proceedings. 
This requirement of law was absent in that 
case. The records were, therefore, sent back to 
the Magistrate in order that ha may deal with 
the case in accordance with law. In the case 
reported in Emperor v. A deaf and dumh^ 
A. I. R. (4) 1917 Bom. 288 : (18 Cr. L. J. 143), 
the proceedings in the trial Court were submitted 
to the High Court under s. 341, Indian Criminal 
P. C. There the learned Judges of the Bombay 
High Court agreed with the Magistrate in holding 
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that the accused understood the nature of his 
act when he committed the crime with wbiob- 
he was charged. The conviction for the offence 
of theft ^ioh was recorded in the order of 
the trial Court was, therefore, confirmed, and 
the High Court passed sentence on the accused. 
This case indicates that the duty of the Magis* 
trate in cases like the present, is to record a 
finding of conviction if a case is made oub' 
against the accused upon the evidence called for 
the prosecution. There is no provision in the 
section for passing a sentence before the case ia 
referred to the High Court under S, 341. It is 
the High Court that must pass the necessary 
orders. In the case reported in 6 M. H. 0. B. 
App vn, the Magistrate before whom the trial 
took place of a deaf and dumb prisoner, did not 
make any attempt to communicate with the 
prisoner. The charge against the prisoner wa© 
that he had escaped from lawful custody. After 
the trial, the Magistrate recorded a finding of 
conviction and sentenced the accused to ona 
month’s rigorous imprisonment. The joint Magis¬ 
trate referred the case to the High Court and 
the learned Judges of the High Court held that 
the proceeding of the Magistrate in conducting 
the trial without making any attempt to com. 
municate with the prisoner was clearly wrong 
and that the High Court was unable to say that 
the prisoner was not prejudiced by the irregu¬ 
larity. lu the oiroumstanoeSi the conviction 
was quashed, but it was held that in the opinion 
of the High Court, it was not advisable to direct 
a new trial. In Emperor v. Khaebaha^ A. I. B. 
(lo) 1923 Bom. 194 : (25 Or.L J, 660), the accused 
was a deaf and dumb person who was convicted 
for attempting to commit suicide. The Gonvio- 
tion was mainly based upon a statement which 
was communicated by the aoou-ed by signs. 
On examining the records and the evidence, the 
High Court took the view that the conviction 
was correct and directed that the accused should 
be sentenced to one day’s simple imprisonment. 
In the oaee reported in In re Boya Polammay 
A. I. R. (23) 1941 Mad. 226 : (42 Or L. J. 316), 
up to a certain stage of the trial before the 
Sessions Judge of Kurnool, the accused was able 
to follow the proceedings. Tbe charge against 
her was that she had committed the offence of 
murder. After tbe prosecution evidence was 
closed and tbe accused was asked to make a 
statement, she pleaded that she was unable to 
hear anything. Therefore, the Judge desisted 
from making further questions. The accused 
was represented by a Vakil appointed by the 
Crown who raised the defence that the case was 
foisted on the accused. A confession had been 
duly recorded by a Magistrate before the trial 
in the Sessions Court began, and tbe accused 
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herself had produced the jewels which she had 
taken from the body of the woman she billed. 
In these oiioumstanoeB, the High Oourt held 
that there waa no miscarriage of justice merely 
because the accused became deaf towards the 
end of the trial when questions were being put 
to her by the trial Oourt. The High Court 
accordingly confirmed the conviction and passed 
sentence of transportation for life under 8 . 3il, 
Indian Oriminal F. 0. 

[5] Apart from these decisions, it will be 
seen from the section that where the accused 
cannot be made to understand the proceedings 
against him, the trial Oourt can, after recording 
the evidence for the prosecution, oonyiot the 
accused, but the section does not provide for 
passing a sentence on the accused. The proper 
course for the trial Oourt to adopt, if the trial 
results in a conviction, is to submit the prccee. 
dings to the High Oourt for such orders as the 
High Oourt may think fit to pass, thus leaving 
it to the High Court in appropriate oases to pass 
the sentence. 

[6] We notice that no endeavour was made 

I in the course ot the trial to communicate with 
the accused through some person acquainted 
with the method of doing so. The accused, in 
spite of his physical defect, has, according to the 
evidence, the capacity to look after his interests. 
He was cultivating his own land. He was 
engaging coolies for doing so. The second ac¬ 
cused was one of those coolies. Charge against 
the first accused was that he beat the complainant 
with a Nattan stick. The circumstances in which 
be committed this ofi'ence of voluntarily caus¬ 
ing hurt were as follows, according to the 
judgment of the trial Court : 

“P. W. 1 fit tbe instance of bis master cut open the 
bund to let in water into his master’s paddy land from 
the accused’s paddy land. On tbe afternoon, A2 the 
servant of A1 oame to the plaoe and saw tbe bund out 
open. He asked P. W. 1 who did it. Tbe latter told him 
that be has done so at the instance of bis master. A2 

returned and brought Al with him.P. W. 1 was 

then taking his meal.Al asked P. W. 1 who out 

open the bond. Al demanded P. W. 1 to close the 
bund. He did not comply with the demand. Al then 
with a rattan stick in his hand beat P. W. 1 once on 
bis back and voluntarily caused hurt to him . . . , ” 

It would appear from this uarrativa in the judg. 
ment of the trial Court, that the first accused 
was capable ot understanding ideas transmitted 
to him and of communicating his ideas. These 
were evidently done by means of gestures and 
signs. Moreover, D. w. 3 is the younger brother 
of accused 1 . It was this witness who stated, 
perhaps not in conformity with the whole truth] 
that accused i was deaf and dumb and that 
he was incapable of looking after bis family 
affairs. The narrative of events which culminat¬ 
ed in tbe attack of P. w. 1 clearly shows that 


accused l waa not incapable of attending to bis 
business. No endeavour seems to have been 
made in the trial Oourt to communicate witbl 
accused i, through persons who are acquainted 
with his habits. His younger brother, F. w. 3 
would have been a suitable person for trans¬ 
mitting the ideas which tbe Court wanted to 
communicate to accused l. This was not done. 
It is incumbent upon the Court under tbe rele.? 
vant section of tbe Criminal Procedure Code to| 
endeavour to communicate with the accused and| 
the omission to do so is opposed to law. 

[7] We notice, however, from tbe records that 
the accused had engaged a pleader to defend 
him and he was defended. He had executed a 
vakkalatb in favour of tbe pleader, who has 
also attested his signature to the vakkalatbu. 
But the signature is not legible. It looks mor& 
like a mark. Therefore, it cannot be inferred that 
tbe accused is in a position to read or to write. 
But be has sufficient intelligence to underEtand 
what he is doing, because the pleader took tbs 
responsibility of attesting his signature to the 
vakkalatb. Considering the nature of the injury 
inflicted by accused 1 on P. w. l and the otherl 
ciroomstances adverted to, the conviction and! 
sentence seem to us to be correct and in spite oil 
the irregularities wbioh we have notictd, they! 
do not call for interference by this Court. There 
is no reason to direct a fresh trial, because we 
are eatiafied that the order made by the Court 
below in convicting the accused is warranted by 
the evidence in the case. We, therefore, see no 
reason to interfere and direct these records to 
be returned to the trial Court. 

Order accordingly. 


[G. N. 44.] 
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Konhi Raman 0. J. and SaBRAMANiA 

Iyer J. 

Kunjammalu — A'pplt. v. Sekhara Menon 
Raman Menon — Resp. 

Appeal Suit No. 77 of 1950, D/-16-10-1950. 

(a) Debt Laws—Travancore Debt Relief Act 111 ^ 
(II [2] of 1116), S. 9- 6 p. c. 

The 6 per cent, couteraplafed in cl. 6 of tbe proviso 
to 8. 9, cl. (1), ie 6 per cent, of the total amount due as 
on the date of the coming into force of the Act & not 
6 per cent, of the reduced amount payable under 
cl. (1) of S. 9 or aub'cls. (a) & (b) of cl. (2) of S. 9. 

(b) Debt Laws-Travancore Debt Relief Act^*^ni 5 
(II [2] of 1116), S. 9_ Smaller amounts than those 
dueaccepted by decree-holder—Inference—Waiver 

—Evidence Act (1872), S. 115. 

When the decree-holder receiveg payment of an 
amount which is short of the amount payable A accents 
that smaller amount as for particular instalments 
under the Debt Relief Act the inevitable inference arises 
that he waived the right to claim a larger amount at 
any of the instalment. Similarly, if after 3 consecutive 



128 Travancore-Cochin Konjammalh v. Sekhaba Mbnon (Suhramania Iyer J.) A. I. R. 


defaults the decree-holdei receives payment as for 
particular instalments under the Debt Relief Act, the 
inevitable inference arises that he waived his rights 
arising on that account, oondoaed the defaults & per* 
mitted the debtor to pay as though there had been no 
such defaults. [Para 6] 

Anno. Evi. Act, S. 115, N. 47. 

(c) Evidence Act (1872), S. 115 — A particular 
private right is matter of fact though depending upon 
rules of law— Waiver of such right operates as 
estoppel under S. 115—No question of estoppel 
against statute arises. [Para 6] 

Anno. Evi. Act, S. 115, N. 50. 

P. A. Krishna Iyer — for ApplL’, P. Narayana 
PiUai—for Resp. 

SubrEUia.nia lye? J.—This appeal is against 
the order passed by the learned Diet. Munsiff of 
Parur in c. M. p. 801 of 1125 dated 20 th Thulam 
1125. The order runs as follows: 

“Heard both sides. The debt sought to be discharged 
is a decree debt. Six per cent, of the debt as it stood on 
3l'l-1116 was paid as let instalment. All the other 
instalment payments ate less than 6% of the debt. The 
deft, is not, therefore, entitled to any reduction of the 
debt as per provisions of the Debt Relief Act. This 
petn. is, therefore, dismissed,” 

[•2] This short order does not reveal either 
the facts of the case or the real dispute between 
the parties. The facts are these: The reap, 
obtained a decree in o. S. No. 219 of 1114 on the 
file of the Diat. Munaiff, Parur, against the deft. 
Konnan, since deseased, for recovery of a prinoi* 
pal amount of Rs. 700, interest & costs by sale 
of certain items of immovable properties secur¬ 
ed, therefore, as also from the defendant per¬ 
sonally. The decree is dated I4th Menom liu. 
Eseoution having been applied for, the judg¬ 
ment-debtor applied by o. M. p. no. 7330 of 
1115 for stay thereof on the ground that be bad 
applied to the Debt Conciliation Board. The Ct. 
allowed stay of execution pending conciliation. 
The order of the Board which is in the 6Ie, 
shows that it could not deal with the matter 
because the cotal amount of the debts far ex¬ 
ceeded the Board’o jurisdiction, the debt due to 
one creditor being about Rs. 10,000 and there 
were as many as 15 creditors in all. The order 
is dated 9th Ani ills. Soon after, the Travan- 
oore Debt Relief Act (Act II [ 2 ] of 1116) was 
passed on Slat ohingom 1116. On 6th Kombhom 
1116, the judgment-debtor applied by c. M. P. 
1696 of 1116 stating that he proposed to 
avail himself of tbe provisions of S3. 8 & 9 of 
that Act & that execution may, therefore, be 
stayed for six months to enable him to pay the 
first instalment of the debt. No objection was 
raised to this petn. which was accordingly allow¬ 
ed on 27th Vriscbigom 1116. The first instalment 
vv’as deposited in Ot. on 26th Vriscbigom 1116. 
The amount deposited was 80 Br. Rs. It was 
admitted that this would be 6 per cent, of the 
Ddbt as on the commencement of the Act. 
Theitafcer, the judgment-debtor after his 


death, his legal representatives, who are im¬ 
pleaded as judgment-debtors 2 to 8 (2 of whom 
are the applts., in this appeal), made payment 
either into the hands of the decree-holder out¬ 
side Ot. or by deposit in Ot. on 14 ocoasions. 
The amount paid on each oocaaion was Rs. 70 & 
the last payment thus made was on 29th Earn- 
bhom 1124. Memos are seen to have been filed 
by tbe decree-holder in Ot. accepting the afore¬ 
said payments as payments made under the 
provisions of the Debt Relief Act & as for specific 
instalments contemplated by tbe said Act. 
There is no indication in any of these anywhere 
either that the amount paid on each instalment 
was short of the amount payable, or that on 
account of any default of payment the debtor 
forfaited his rights to the concession given to 
him by tbe Act & that tbe whole decree debt 
bad become payable. 

[3] After tbe last of these payments, the 
decree-holder filed the execution petn. dated 
16 th Edavom 1124 stating that though the Ot. 
passed an order permitting discharge of tbe 
decree by payment in instalments under Ss. 6 & 
9, Debt Relief Act &, though pursuant to that 
order the first instalment was deposited in Ot., 
there was no further payment of 6% of the total 
debt for any subsequent instalment, that there 
have been defaults for 3 consecutive instal¬ 
ments & that consequently the whole debt 
became due & realisable. The decree-holder in 
that execution petn. gave credit to the various 
sums paid as aforesaid & claimed the balance. 
On 15th ohingom 1125 one of the legal repre¬ 
sentative of tbe judgment-debtor who was dead 
by that time, viz., the applt. 1 deposited in Ot. 
Rs. 375 9-0 & on 18th chingom 1126 made the 
appln. 0 . M. P. NO. 801 of 1126 for recording 
satisfaction of tbe decree alleging that with tbe 
last payment by deposit in Ot. on I5th ohingom 
1125 the entire decree stands satisfied under tbe 
provisions of the Debt Relief Act. The decree- 
holder filed objection petn. dated 3rd Kanni 
1125 reiterating bis claim for the entire amount 
of the decree on the grounds alleged by him in 
bis execution petn. In reply to this, tbe petn., 
in c. M. p. NO. 801 filed a supplementary petnr. 
dated 10-10-1949 corresponding to 24bh Eanni 
1125, stating inter alia that tbe decree-holder 
has agreed by his conduct to the adequacy of 
the amount of the instalments, that having 
accepted the various amounts for the several 
instalments as amounts properly paid under tbe 
Debt Relief Act, it is not competent to the 
decree-holder now to turn round & contend that 
payments were either irregular ot inadequate. 
The petnr. further prayed that this dispute hav¬ 
ing arisen bstween tbe parties, the Court may 
be pleased to adjudicate the matter fixing tbe 
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Amoant payable & granting time to pay in 
more amounts as may be found due. 

[4] It is admitted on behalf of the deoree- 
holdei that the Isb instalment was properly paid 
As that 60 per cent, of the debt subsisting at the 
commencement of the Aot, with future interest 
aooruing luereon. has been paid within 9 years 
as provided for in ol. (i), B. 9, Debt Reliei Aot. 
It is, however, contended on bis behalf that the 
subsequent intermediate payments made were 
not in conformity with proviso C to that clause 
which euioins payment of 6 per cent, at eaoh 
dubsequent instalment. It is also oootended that 
there had been default in payment of 8 oonse* 
native instalments & that consequently the 
whole debt beoame payable under aub-ol. (B) of 
ol. (3) 8. 9. 

[5] The question for consideration is whether 
notwithstanding the fact that 80 per cent, of 
the debt as on the date of the coming into force 
of the Debt Relief Aot, has been paid within 
9 years as contemplated by S. 9 (1), irregula. 
rities iu the payment of instalments, oomplain- 
ed of by the decree, bolder are snob as to make 
the payments made inoperative to give relief to 
the debtor & to enable the decree-holder to 
recover the balance of the decree debt* 

I6] The conduct of the parties baa been con. 
distent with & ooneistent only with the supposi. 
tion that the instalments were properly paid Sc 
that till & inclusive of the time when the last 
instalment was paid i. e., in Eanni 1194. the 
debtor never forfeited his right to relief under 
the Aot. A Division Bench of the Travancore H. 
0. decided as early as in the year 1117 that the 
6 per cent., contemplated in cl. 6 of the proviso 
to s. 9, ol. (1), is 6 per cent, of the total amount 
due as on the date of the coming into force of 

I the Act & not 6 per cent of the reduced amount 
payable under ol. (l) of S. 9 or sub-ol. (a) & (b) 
of ol (2) of 8. 9. The decree-holder may there- 
fore be taken to have been aware of his right 
to get 6 per cent of the total at each instalment. 
Indeed there is no case set up by the decree, 
‘holder of not being aware of his rights in this 
matter. When he. nevertheless, receives payment 
of an amount which is short of the amount 
payable & accepts that smaller amount as for 
particular instalments under the Debt Relief Aot, 

^ the inevitable inference arises that he waived 
: the right to claim a larger amount at any of the 
instalments. The same remark appliea with 
, regard to the complaint of the deotee^holder 
that there had been defaults for 3 oonseoutiva 
instalments Sc that the debtor forfeited his 
rights for relief under the Act under the provi. 
sioDs of 8, 9 ol. (3) Bub ol (a) The consequence 
of default for 3 consecutive instalments is to 
■make the entire decree-debt due and payable 
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in a lump. Thereafter there is no question of 
any instalment being due. If after 8 oouseou. 
tive defaults the deoree.holder receives payment 
as for particular instalments under the Debt 
Belief Aot, the inevitable inference arises that 
he waived his rights arising on that account, 
condoned the defaults and permitted the debtor 
to pay as though there had been no such 
defaults : 

'^Whenever a party haTiog a right to loaUt upon 
Bometbiog or other being done, does not ioslst upon 
that being done, Sc with a knowledge that it has not 
been done, goes on dealing in the matter, just as 
though everything bad been duly done, the natnral 
inferenoe from his oonduot is that he bas waived or 
dispensed with the doing of it; in which case of oourse 
he oauQOt adeiwards raise the objeotion that it was 
not done.^’ (Birkar on. Evidence, 8tb Edn., p. 967 
quoting Cababe, p. 105). 

So here, the resp. relied upon Ouseph Ghacko 
V. Chandi Mathai, 32 T. L. J. 874 & contended 
that the right of the deoree-holder being a 
question of law no estoppel can operate against 
him. That was a case where withdrawal of 
certain amount depcsited in Ct. was urged in 
bar of an appeal against an order passed by the 
Ot. in which the amount withdrawn was depo- 
sited. It transpired, however, that the deposit 
was not one made pursuant to the order appeal-, 
ed against Sc that therefore the withdrawal could 
not operate to bar the appeal. That decision bas 
no applu. to the facts of this case. It may be 
observed that a particular private right is 
matter of fact though depending upon rules of 
law. 

[7] There appears to be good ground why 
tbe decree-holder should have intentionally 
agreed to the payment as aforesaid. The pro¬ 
perty secured is seen valued by the deoree.holdei 
himself in connection with an attempted sale at 
R3. 1076. It also appears from the records that 
there was no one to bid tbe properties even for 
that amount not to speak of anything higher. 
The personal relief of the debtor was wortbless. 
It was, therefore, not possible to realise the 
entire decree amount Sc even for realising the 
decree amount in part the decree-holder would 
have had to purchase the property. This was 
the state of things prior to tbe coming into force 
of the Debt Relief Act. The records also show 
that the deoree-holder was in need of cash. See 
the affidavit dated 14th Thulam 1117 filed with 
the applu. for payment made by tho decree- 
holder on even date. The decree-holder bas not 
gone into the box to explain the admissions 
contained in the various papers filed by him in 
Ct. They and the inferences arising therefrom 
oan, therefore, be legitimately taken as revealing 
the real state of affairs, 

[8] We are, for tho foregoing reasons, of 
opinion that the deoree-holder agreed to accept 
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the payments made at each of the various 
inatalments as suffioient paymeutSj to regard 
the debtor as not in default on account of any 
intermediate non.payment> & to accept payments 
througboat as proper payments in inatalments 
under the Debt Belief Act. The amount deposited 
on 15-1-US6 has also been drawn from Gt. by the 
deoree-holder. The deposit was made as in full 
discharge of the decree. The depositer does not 
appear to have agreed to the amount being paid 
over to the decree-holder otherwise than as in 
full discharge of the decree, though the Ct. 
appears to have passed an order for payment to 
the decree-holder without prejudice to his con¬ 
tentions in the Debt Belief proceedings. 

[9] The petn. filed by the debtor for fixation 
of the amount and for time for payment of any 
balance that might be found to be due has not 
been dealt with by the lower Ot. and awaits 
disposal. We are of opinion that in view of the 
fact that 80 per cent, of the decree-debt & interest 
thereon according to law has been admittedly 
made good by payment throngh & outside Ot. to 
the decree-holder, no further orders upon that 
appln., which has to be & is treated as a part of 
0. M. Fi 801 of 1125, is necessary & that 
under the circumstances the order passed by us 
in this appeal may be taken as one passed on 
that appln. as well. 

[10] We, therefore, allow the appeal & direct 
that the decree in O. S. no. 219 of 1U4 be 
recorded as satisfied. The decree-holder will 
deposit in Ot. the documents of title relating to 
the mtged. properties for delivery to the repre- 
lentatives of the debtor. 

[ 11 ] Kunhi Raman C. J. — I concur. 

VB.B. Appeal allowed. 

[G. N. 45.] 
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Kunhi Baman C. J. and Subeamania 

Iyeb j. 

Thiruvadinatha Filial and another — Fetrs. 
V. The District Magistrate, Trivandrum and 
another —Cr. Fetrs. 

0. P. No. 54 and 65 ol 1950, D/- 13-12-1950. 

Confititution oi India, Arts. 22 (5), 226— Habeas 

corpus_Copy oi order oi detention not given to 

detenu—Effect—Public Safety—Preventive Deten¬ 
tion Act (1950), S. 3. 

The right vested in the detenu under Art. 22 (5) is 
not merely to take exception to the grounds or to 
show that these grounds are not tenable but also to take 
exception to the validity of the order of detention for 
doing which he must be put in possession of a copy of 
the order especially when he has made a request for it. 
When refueal to comply with such request deprives the 
detenu of his right to object to the validity or legality 
of the order it is a case in which be can seek redress 
in a Ct. of law. The right to move the Ct. can be 
exercised by the detenu not only after he has been 


served with a oopy ol the grounds ol the order, but also 
during the period of the interregnum between the 
oommenoement ol the detention A the date on whiohv 
the grounds are served on him. When in response to 
the request of the detenu a oopy of the order of 
detention was not given to him to enable him to see- 
whether it is a proper order or not the detention 
not legal. [Paras 8, 9 A 10^ 

M, K. Nambiar and T. 8. Krishnamoorihi Iyer 
^for Petrs; T. N, Subramania Iyer Advocaie-Oene* 
ral—for Cr. Petnrs. 

Kunhi Raman C. J.—These patus. are filed^ 
on behalf of Sri S. Tbiruvadinatba Pillai A hi& 
younger brother Sri. S. Kolappa Pillai leapec* 
tively who are described as partners carrying 
on business at Trivandrum as hardware met- 
chants under the name and style of S; T. 0.- 
Tbiruvadinatba Pillai A Brors. The prayer im 
each petn. is for the issue of a writ of habeasf 
corpus directing reap. 9 who is the Superinten¬ 
dent of the Oenfcral Prison, Trivandrum, to eek 
him at liberty. Respondent l is the Dist. Mag^ 
of Trivandrum. Both the petnrs. are under 
detention under the Preventive Detention Acti. 
IV [4] of I960. The Order directing such deten. 
tion is alleged to have been passed under the» 
Act by reap, l, tbe Dist. Mag. of Trivandrum. 

[2] Various grounds were alleged in support- 
of the petns. but in the view we are taking of 
one of these grounds it is unnecessary to deal 
in detail with other grounds. 

[3] The contention that appears to us to bs* 
well founded is that tbe detention cannot ba 
supported since a copy of the order made by 
tbe Diet. Mag. directing the detention was nob 
given to the ptnrs. in spite of their request for 
the same. To appreciate tbe argument addreeaed 
on behalf of the petnrs. by their learned counsel 
in respect of this question, it is necessary to seb 
forth briefly the relevant provisions of the Pre¬ 
ventive Detention Act & the steps taken in tbe 
present case for detaining the petnrs. Provision 
is made in S. 3 of the Act entitling the Oentral 
Govt, or tbe Govt, of a State to make an order 
directing that a person who comes within the 
category of those described in tbe section shall 
be detained. One of the grounds for such deten-^ 
tion is that tbe party concerned should be pre. 
vented from acting in any manner prejudicial 
to the maintenance of supplies & services esaen. 
tial to the community. That is the clause under 
which tbe petnrs. have been ordered to be de¬ 
tained. Tbe power to direct detention for this 
reason is conferred by the Act also on Dist,. 
Mag., Sub.Divisional Mag. & in Presidency 
towns on the Oomrs. of Police. The Dist. Mag. 
of Trivandrum has in the present case acted in^ 
tbe exercise of the power conferred upon him by 
this provision. According to sub-s. (3) of 8.3 wheifc- 
any such order is made by a competent autho¬ 
rity subordinate to the Govt. 
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"He ehall forthwith report the (aot to the State 
Govt, to which he is subordinate together with the 
grounds on whioh the order has been made A euoh 
other particulars as in hie opinion have a bearing on 
the necessity for the order.*' 

The next relevant section for purposes of these 

petns. is s. 7 whioh requires that: 

"When a person is detained in pursuance of a de¬ 
tention order, the authority making the order shall, 
as soon as may be, communicate to him the grounds 
on which the order has been made A shall afford him 
the earliest opportunity of making a representation 
against the order where such order has been made by 
.an officer subordinate thereto the State Govt." 

Sub-section (fl) lays down that nothing in sub-s. 
(1) shall require the authority to disolose facts 
whioh it considers to be against public interests 
to disolose. 

[4] It appears from the afiSdavits filed io this 
case by the pefcnrs. that on 6-11-1960 the Circle 
Inspector of Police, Tcivandruna, accompanied 
with a pose of constables visitad the shop of the 
petnrs. & inspected the bill books, permits & 
other papers. They then prepared a mahazir & 
obtained the signature of Kolappa Pillai who is 
alleged to have been compelled to do so without 
being informed about the contents of the Maha- 
zar. The police officers then took away a few 
bill books other papers from the premises. 
Subsequently, the petnrs. beard that warrants 
of arrest had been issued against them. They, 
therefore, went to the police station at about 
6 A. M. on 10 11<1960 when they were placed 
under arrest A taken to the Central Prison in 
Trivandrum. The business carried on by them 
at Trivandrum has other partners as well A it 
is stated in the affidavits that the business is 
now being carried on by the other partners. 

[6] In para. 8 of the affidavit it is alleged 
that the petnrs. understood that the arrest & 
detention were made under an order passed by 
the Dist. Mag. of Trivandrum on 8 ll-itso for 
the alleged reason that the petnrs. have been 
disposing of rationed articles in the black mar- 
ket. It is further alleged in the affidavits that 
petnr. 1 is aged about 73 years, that he is 
suffering from chronic asthma it also from 
hernia. Petitioner a is stated to be 54 years of 
age it it is alleged that he has been suffering 
from diabetes for about five years. They state 
that they entertain reasonable apprehension that 
their health will be injuriously affected if ttte 
detention continues. The most important aver 
ment in the affidavits is contained in para ii 
of petnr. I’s affidavit. According to this para, 
the grounds for the detention were served on 

P. M. on 13-11-1950, 
that 18 to say, three days after they were sent 
to the Central Prison at Trivandrum, fordeten 
tion under the order alleged to have been pass 
ed by the Dist. Mag. Then there is this signi 
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Scant averment “Inspifce of the petnr’s request 
for the orders of detention they have not yet 
been served.** 

[6] The facts, therefore, whioh are relevant 
for the purpose of considering the objection 
raised on behalf of the petnrs. are that the Dist. 
Mag. passed the order of detention on 8-11-1960, 
that the petora. were actually arrested & sent to 
the Central Prison at Trivandrum on 10 - 11 - 1960 . ' 
that inspite of their request for a oopy of the 
order they have not yet been served with a 
oopy. On the 13th November, however, they 
were given the grounds of detention. 

[7] Even-in this Ct. there is no affidavit 
filed to show that an order of detention was 
passed by the Dist. Mag. of Trivandrum. A 
oopy of the alleged order is produced along with 
what is dpsocibed as a memo, presented by the 
Advocate-General. This memo contains a single 
sentence whioh is worded as follows: “It ie sub. 
mitted that the records noted below are herewith 
produced.*' Items 1 & 2 mentioned in this 
memo, are : Copies of (l) the proceedings of the 
Dist. Mag. Trivandrum, dated 8 - 11 . 19£0 & ( 2 ) 
order dated 8-11-1950 of the Dist. Mag. Trivan¬ 
drum, with the grounds. They are not attested 
or certified copies & they do not bear any seals. 
There are two other enclosures to the memo, 
whioh are (3) grounds under which Sri Thiru- 
vadinatha Pillai <fc Sri S. Kolappa Pillai, joint 
owners k proprietors of Messrs. S. T. 0. Thiru- 
vadinatha Pillai and Bros, hardware merchants, 
Chalai, Trivandrum, are ordered to be detained 
k ( 4 ) aoknowledgment receipt of S. Kolappa 
Pillai&S. Thiruvadinatha Pillai dated 1311 .1950 
for acceptance of a oopy of grounds of detention 
dated 8 11-1960. It is thus clear that there is no 
legal proof even bsfore this Ofe that the Dist. 
Mag. of Trivandrum passed an order on 8 - 11-1960 
directing the detention of the two petnrs. in the 
Central Prison at Trivandrum. Therefore, it is 
not possible for this Ob. to act on the assumption 
that such an order was passed by the Dist. Mag. 

[8] The question for consideration is whether 
in euoh circumsfances the detention can be anid 
to be lawful. If it is not lawful then there is no 
doubt that this Ct. has got the power of granting 
the prayer oonfained in the two petns, for the 
issue of a writ of habeas corpus for releas'ng the 
petnrs. from confinement. For this purpose refer¬ 
ence must necessarily be made to the relevant 
articles in tbe Constitution whioh safeguard the 
liberties of the subject. According to Art. 13 ( 1 ) 
of the Constitution laws in force in India before 
the commencement of the Constitution which are 
inconsistent with or in derogation of the funda¬ 
mental rights are to that extent declared to be 
void A it is provided in Art. 13 ( 2 ) that the State 
shall not make any law whioh takes away or 
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abridges the tights conferred by this Fart & any 
law made in contravention of this alanse shall 
to the extent of the contravention be void. Arti¬ 
cle S2 confers right upon a citizen to move the 
S. 0. by appropriate proceedioga for the euforoe- 
ment of the rights conferred by Part. Ill of the 
Constitution defining fundamental rights. Clause 
{ 2 ) of the Art. recognises the jurisdiotion of the 
S. C. to issue directions or orders or writs inclu¬ 
ding writs in the nature of habeas corpus . . . . 
Article 23, in els. (i) and ( 2 ). refers to persona 
who are arrested & detained in custody. Accor¬ 
ding to cl. ( 1 ) a person so arrested shall not be 
detained without being informed as soon as may 
be of the grounds for such orders. According to 
cl. ( 2 ) such a person shall be produced before 
the nearest Mag. within 24 hours of the arrest. 
But in cl. (3), 8ub-ol. (b) it is provided that 
these provisions shall not apply to a person who 
is arrested or detained under any law, providing 
for preventive detention. According to cl. fs). in 
the case of a person detained under an order for 
preventive deteation, the authority making the 
order shall as soon as may be, communicate to 
such person the grounds on which such order 
has been made & tball afford him the earliest 
opportunity of making a representation against 
the order. It is thus clear from the concluding 
part of this clause that the person who is direct¬ 
ed to be detained has got the right of making a 
representation against “the order" which means 
the order of detention. To enable him to do that 
& to seek redress in a Ot. of law, it is necessary 
that he should get a copy of that order. With¬ 
out getting that, it will not be possible for him 
to say whether the order was passed by a com¬ 
petent authority or whether the order is valid. 
With the idea of seeking redress, when the 
petnrs. asked for a copy of the order, their re¬ 
quest was not granted &a3alr0aayBtated, even 
now it has not been proved to the satisfaction 
of this Ot. that an order was passed by the Dist. 
Mag. of Trivandrum. All that has been establi¬ 
shed is that three days after the detention of 
the petnrs. commenced, they were served with 
a copy of the grounds for the detention. The 
right vested in the petnr. is not merely to take 
exception to tbe grounds or to show that those 
grounds are not tenable, but also to take excep¬ 
tion to the validity of the order, for doing which 
they must be put in possesnon of a copy of the 
order especially when they have made a request 
for it. There is a specific provision in the Con¬ 
stitution that the grounds of detention shall be 
communicated to the party concerned as soon 
as possible There is no provision that the order 
need not be served upon the person. But when 
refusal to comply with the reiuest that a copy 
of the order may be given, deprives the party 


concerned of his right to object to the validity 
or legality of the order, it is a caee in whidi he 
can seek redress in a Ot. of law. According to 
Art. 226 the H. Ots. in the varions States are in¬ 
vested with the jnrisdiction to issne writs in the 
nature of habeas corpus, Tbe obvious course 
which a person who is detained will adopt is to 
approach the H. G, of tbe State in which he ia 
detained for this relief & it will be practically 
depriving him of that right, if in reeponae to bis 
request, a copy of the order is not served. 

[g] The right to move tbe H. 0. can be exer¬ 
cised by a person undergoing preventive deten¬ 
tion not only after he has been served with a 
oopy of the grounds of the order, but also during 
the period of the interregnum between the 00 m- 
mencement of tbe detention A tbe date on which 
tbe grounds are served on him. In tbe present 
case, because the request *of tbe petnrs. was not 
granted^ they were debarred from raising any 
contentions during that interregnum. There is 
no definite period fixed within which grounds 
should be served. All that the Art. lays down ia 
that as early as possible after the arrest & de¬ 
tention, the party concerned should be informed 
of the grounds of detention. It will be against 
the roles contained in the Oonetitution to de¬ 
prive a person of the right of moving the 
appropriate Cfc. for relief in the interval between 
the time the detention begins & the date on 
which the grounds of detention are communi¬ 
cated. 

[ 10 I In the present case, therefore, we bold 
that tbe detention is not legal because in res 
ponse to tbe request of tbe petnrs. a copy of the 
order of detention was not given to them to 
enable them to see whether it is a proper order 
or not & even now there is no legal proof that 
such an order was passed by tbe Dist. Mag. of 
Trivandrum. All that appears from the records 
& all that has been established in this Ot. is that 
tbe grounds of detention were served on tbe 
petnrs. three days after they were arrested & 
their period of detention began. 

[ 11 ] We are not expressing any opinion npon 
tbe other grounds urged on behalf of the petnrs. 
but for the reasons given above, we. direct 
reap. 2 to set free tbe two petnrs. as soon as a 
copy of this order is received by him. Transmit 
tbe order forthwith. 

[ 12 ] The learned Advocate General moves 
orally that a cerfciBcate for leave to appeal to 
S. 0. be granted. We are not satisfied that there 
is any reason for granting such a certidoate in 
the present case. The appin, therefore, cannot 
be granted. 

D.H, 
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Padmanahha Panicker Eriihnankuiiy 
Panicker and another — Applts. v. Aiyappan 
Pillai Qovinda Pillai and others ^Besps. 

Appeal Sait No. 664 of 1122 (T), D/- 22-11-1960. 

(a) Civil P. C. (1908), O. 34, R. 1— Mortgage suit 
—Parties—PersoD claiming title paramount. 

In a suit to enforoe a mtge, ordinarily the parties neoes- 
eary are those interested in the properties primarily, viz., 
the mtgors. or derivatively viz., the persons obtaining 
title to the mtged. properties under the mtgors. Bubyequent 
to the mtge. by aot of parties or by operation of law. Per- 
sons claiming title independently of the mtgors. that is 
to say, olaiming title paramount, are ordinarily not neces¬ 
sary or even proper parties to a mtge. suit. There may be 
oases where thongb a stranger may claim title to the 
properties Independently oi the mtgor. the mtgee. may 
set up a case that the independent title-holder is merely 
a benamldar for the mtgor, in which case though the 
title set up may appear apparently to be paramount, 
really it is not. These oases apart, the case of a real 
title paramount would be beyond the scope of a suit to 
enforce a mtge. [Para 6] 

Anno: 0. P. C. 0. 34 R 1 N 6. 8. 

(b) Civil P. C. (1908), O. 34 R. 1 _ Mtge. suit — 
Parties _Assignor of mtged. property. 

In a suit to enforoa a hypothecation deed wherein a 
deft, was impleaded, though be had already assigned 
whatever interest be bad in the property before the 
suit, with an indemnity that in the event of the title 
assigned proving to be inefieotive or defective in any 
manner, he (daft.) was answerable to the assignee 
to the extent of that defect. Held that the transferor 
bad Bufdoient interest In the suit in that be had to pro¬ 
tect himself against the enforcement of the clause of 
indemnity in iavonr of the transferee. [Para 7] 

Anno: 0. P. 0. 0. 34 R 1 N 6. 6. 

N. Varadaraja lyangar^—for Applts.', K. P. Ahra. 
ham—Jor Re$p, No. J. 

Judgment. — Defendants 20 and 2 i in o. s. 
NO. 440 of 1116 on the file of the Dist. Munsiff, 
Thirnvella are the appUs. The snib was to en. 
force a deed of bypotheoation, Bit. A dated 28- 
6-1089 executed by defts. 1 to 3 in favour of 
deft 6 who aaaigoed bis rights to the pLtf. De- 
foudant 4 is a member of the taiwad of defts. 1 
to 3 and was impleaded as such. In tbe suit as 
origioally filed there wore only 5 defls. Defen¬ 
dant 2 filed a written statement Eettiug up sole 
title in himself over the bypotheca for oectain 
reasons mentioned by him therein. He explained 
the execution of the hypothecation deed as hav¬ 
ing been reeoi ted to not to evidence a transaotion 
but for eoabliog him successfully to prosecute 
certain preoeedings relating to tbe title of 
items 1 to 4 of the properties hypothecated. 
These items 1 to 4 originally belonged to a 
divided branch of a tarwad of which one Kri- 
ehnan Neelakantan was the last surviving mem- 
ber. Defendant 3 contended that he had been 
in some manner afiQliated to that divided branch 


with tbe result that on Kriebnan Neelakantan’a 
death, deft. 2 became tbe last surviving member 
and in that way became solely entitled to the 
properties. Erishnan Neelakantanexeouted a will 
bequeathing items 1 and 2 in favour of his wife 
and son. That will was produced for registra¬ 
tion after tbe death of the testator in oonneotioa 
with which deft. 2 appeared and opposed regis¬ 
tration impeaching the will as a forgery. His 
contentions were overruled and the will was 
directed to be registered. On account of this 
order for registration, he filed a suit o. 8. S 02 of 
1089 for a declaration that tbo will directed to be 
registered was a forgery. Subsequently be ap¬ 
pears to have withdrawn tbe euit. Tbe petn. for 
withdrawal is Ext. I in the case dated 8-8 1089. 
The deed of hypothecation sought to be enforced 
in tbe suit appears to be executed during tbe 
pendency of tbe snit. 

l9] Defendant 2 also contended that the wife 
and child of Kriehnan Neelafeiantan already 
mentioned, assigned tbe properties to deft. 19 
from whom defts. 20 and 21 got a transfer and 
they, in their turn, assigned the properties to 
deft. 6 who was in tW manner in possession and 
enjoyment of the properties. Now these trans¬ 
actions relate only to items 1 and 2 in the plaint, 
item 1 being a paramba and item 2 being a 
building on that paramba. In this appeal, we 
are concerned only with items 1 and 2. Upon 
this written statement of deft. 2 certain new 
defts. were impleaded at the instance of tbe 
pltf They were defts. 6 to 16 . Defendant 6 
filed a written etatement referring to the fact 
that he was the owner of tbe properties in 
question and in possession as owner having 
derived bis title from defts. 20 and 21 with an 
indemnity that should the title conveyed be 
found to be defective in any manner, the trana- 
ferors would be liable to indemnify tbe trans¬ 
feree, deft. 6. 

[3] Defendant 6 also prayed that defts. 20 
and 21 as also deft. 19 from whom defts. 20 and 
21 derived title, and some other parties may be 
impleaded as parties to the suit. Upon this 
written statement, the Ct. asked the pltf. whe¬ 
ther he was prepared to implead these new 
parties. The pltf, stated that be did not pro¬ 
pose to implead them at bis expense, but that 
he had no objection to their being brought in at 
the expense of deft. 6. Accordingly additional 
defts 17 to 24 were brought on record. Defen¬ 
dants 26 to 89 are the legal representatives of 
defts. 6 and 10. 

[4] In a written statement filed by tbe pltf. 
after the written statements of defts. 2 & 6 were 
filed, we find the pltf. setting up a new case. 
In the plaint tbe pUi’s only case was that the 
properties sought to be sold belonged to the 
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tarwad of defts. i to 4 which existed as a dis- transferred proving to be ineffective or defective 
tincb entity. In the written statement filed, be in any manner, they wonldbe answerable to the 
has added a new ground, viz., that though there transferee to the extent of that defect. The pltf. 
was a partition in the main tarwad from which having agreed to bring on record defts. SO & 31, 
defts. 1 to 4 parted away and the aforesaid he cannot now be heard to say that they have 
Krishnan Neelakantan and some other parties no interest in the suit. If they bad interest at 
formed a different ‘Sakha* there was sabse- the time they were impleaded, it is not con- 
quently a re-union between deft. 2 and his tended that they ceased to have that interest 
brother with the Sakha of Krishnan Neela- for any reason thereafter. In Ddwawyv. Farmtfe, 
kanban with the result that the properties of the 4 D.L.B 181 (Cochin), Anantbakrisbna Iyer 0. J., 
Sakha of Krishnan Neelakantan came to the stated that, in a suit to enforce a mtge, wherein 
surviving members of that Sakha whose last a deft* was impleaded, though he had already 
surviving member was deft, 2 and that, though parted with the title to the property before the 
originally the properties hypothecated did not suit, with an indemnity as in this case, “the 
belong to the Sakba of defts. l to 4 as was first transferor bad sufficient interest in that he bad 


stated by the pltf., they nevertheless became 
available for the pltf, for enforcement because 
deft. 2 who is one of the executants, subsequently 
acquired title thereto though in a different 
manner. 

[6] It will thus be seen that deft 6 and the 
other defta. deriving title to items 1 and 2 from 
Krishnan Neelakantan were brought in not as 
parties deriving title to the bypotheca from the 

mtgocs., but as parties having independent title 
thereto. 

[6] In a suit to enforce a mtge., ordinarily 
the parties necessary are those interested in the 
properties primarily, viz., the mtgors. or deri¬ 
vatively viz. the persons obtaining title to the 
mortgaged properties under the mtgors. subse- 

I quent to the mtge. by act of parties or by 
operation of law. Pereons claiming title inde¬ 
pendently of the mtgors., that is to say 
claiming title paramount, are ordinarily not 
necessary or even proper parties to a mtge. suit. 
There may be oases where though a stranger 
may claim title to the properties independently 
of the mtgor, the mtgee. may set up a case that 
the independent title holder is merely a bensmi- 
dar for the mtgor., in which case though the 
title set up may appear apparently to be para¬ 
mount, really it is not. Tnese cases apart, the 
casd of a real title paramount would be beyond 
the scope of a suit to enforce a mtge. especially 
in view of the ot.-fee paid by the pltf. is limited 
to a specific relief. 

[7] The pUf.-resp. here raised a primary 
obiection that the appeal filed by defts. 20 & 21 
is incompetent because upon their own showing 
they had no interest in the properties, as, what- 
ever interest they had, they assigned to deft. 6. 
He also contended that '.the applts. in their 
written statements did not raise a plea in what 
manner they are interested in the properties. 
The answer to this objection is that the applts., 
having assigned the properties to defts. 6 as their 
uwn not subject to the plaint or any other mtge. 
with an indemnity that in the event of the title 


tc protect himself against the eoforoement of 
the clause of indemnity in favour of the trans¬ 
feree.” Though that case related to the transfer 
of the property mtged., the principle is the same 
in this case also and therefore we are of opinion 
that applts. have sufficient interest. We find 
also that defts. 20 & 2 i who came into the suit 
to fight the battle in the name of deft. 6 can 
take advantage of the written statement filed 
by deft 6 in which case, the absence of a plea in 
their written statement will be immaterial. In 
this view the preliminary objection raised by 
the pltf-resp. to the maintainability of the 
appeal has to be overruled. 

[8] The question then arises as to whether 
the title paramount set up by deft. 6 and by 
defts. 20 & 21 as aforesaid should be investigated 
in these proceedings. We consider that it would 
be improper to go into that question in this case 
as it does not appear to be either just or con- 
venient. We would, therefore, delete from the 
judgment of the Gt. below the portions thereof 
relating to the title paramount set up by these 
defts. The question of the title paramount is 
left open. 

[9] The pltf. is entitled to get a decree for 
sale of the bypotheca, that means the sale of the 
right, title and interest of the mtgors. in the 
bypotheca as on the date of the mtge. Such a 
decree is given to him. The decree will not 
affect any interest that the defts, setting np 
title paramount would be entitled to, indepen¬ 
dent of the mtgors. 

[ 10 ] The appeal is allowed to the extent 
mentioned above. In the peculiar oircumstanoes 
narrated above, we direct that the parties shall 
bear their own coats in this appeal. The applts. 
would also be exonerated from the liability for 
costa in the trial Gt. In other respects the decree 
of the lower Ct. is confirmed. 

Order accordingly* 
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Narayanan Krishnan and another — Appts. 
T. Kali Lekshmi and others — Resps. 

A. S. No 3. 179 of 1122 and 666 of 1123, D/. Ml- 
1950. 

(a) Malabar Law _ Ezbava — Inheritance — 
^zhava community—"Vatsaravakasom** — “Che- 
rutbettam”—Words and phrases. 

Amongst the Ezbava oommunity of Travaoooce the 
'tale of devolution U misradayaTn that is to say, a 
combination of Makkathayam and Maramakkatba* 
yam. Under that system of devolntion, tbe self-ao* 
quired or separate property of a male devolves, on his 
death, on bis (vife and children as also on bis Sesha- 
bars i. e. members of his family. In equal moities, 
subject to certain preferential claims in favour of tbe 
-wife and children. These preferential claims are 
•known as Vatsaravakasom aud Cheruthettam or 
•Cherunettam. 

Fatsaraoa/casom means the right of tbe wife and 
children to be in oossession and enjoyment of tbe pro* 
.parties of the deceased for one year from the date of 
death without being accountable for the Income to tbe 
Seshakars. Cheruthettam means tbe right to a share 
in the properties of tbe deceased towards the perform* 
anoe of the marriage and other oeremonies of minor 
children. [Para 4] 

(b) Malabar Law—Tarwad^ Self'acquisitions— 
Burden ol proof—Hindu Law —Joint family. 

Membership of a family or maoagement thereof as 
y de facto manager or a de jure kartha or karnavan 
ia no disqualification for making self-acquisitioos. 
Title to property would vest in tbe acquirer and who* 
ever olaims tbe property or any interest therein against 
the tenor of tbe title baa to make out the olaim. Mere 
.existence ol an ancestral nucleus would not render an 
acquisition made by its custodian other than his own. 
The person claiming the property for the tarwad, will 
have to show that the nucleus was substantial if not 
ample, and available to the acquirer to admit of tbe 
ao luIsitioQ being made from out of that nucleus or out 
of the income thereof. [Para 13] 

In No 179/1122. 

N. Varadataja Iyengar — for Applts.\ T. S. 
Kriihnamoorth\ lyer^for Respondent*, 

In No. 566/1123. 

T.S Krishnamoorihi lyer^for ApplU\ N, Vara- 
daraja Iyengar and Josheph^for Respondent*. 

Subramania Iyer J.— These appeals arise 
out of the decree dated 23rd Mithunam liao 
passed by the Temporary Second Judge of 
Trivandrum in O. S. No, 123 of iii3 in the Dis¬ 
trict Court of Trivandrum. Defendants 2 and 4 
are the appellants in the former and plaintiffs i 
and 3 are the appellants in the latter appeal. 

[2] The suit was for recovery of possession 
of 8 items of immovable property held in 
ownership and shown in schedule A, one item of 
immovable property held under a mortgage 
right shown in schedule B, and various items of 
moveables shown in Schedule o to the plaint. 

C3] There were 3 plaintiffs when the suit was 
•filed, of whom tha 2Dd plaintiff died subse- 


quently and Appeal no. 666 of 1123 was, there, 
fore, filed by the remaining plaintiffs 1 and 8. 
Plaintiffs 2 and 3 are tbe children of tbe let 
plaintiff, ist defendant is the brother of the ist 
plaintiff. Defendants 8 to 7 are tbe obildren of 
Eumaran Raman, tbe maternal uncle of tbe let 
plaintiff and let defendant and defendants 8 to 
11 are bis grandcbildren. 2Dd defendant is a 
stranger in whose favour Kumaran Raman gave 
a mortgage wbicb is attacked in the suit. 12th 
defendant is another stranger and be is brought 
in as representative of hie father, in whose 
favour tbe said Kumaran Raman executed a 
hypotbeoation in connection with a ohitty, 
which document also is impeached in the suit. 
Defendants 8 to 11 are impleaded as olaimantB 
to and as in possession of Kumaran Raman’s 
properties under a deed of settlement which is 
also impeached. 

[4] The parties, except defendants 2 and 12, 
belong to tbe Ezbava oommunity belonging toi 
that part of the Travancore area wherein the] 
rule of devolution is (what is there oalled)] 

(misradayaml that is to say, a] 
combination of Makkathayam and Marnmak-| 
katbayam. Under that system of devolution,! 
tbe self-acquired or separate property of a malej 
devolves, on his death, on bis wife and obildrenj 
as also on bis Sesbakars i. e., members of hisj 
family in equal moities, subject to certain prefe-l 
rential olaims in favour of the wife and obildren. j 
These preferential claims are what are known as) 

“(Vatsaravakasom)" and “^-j 
(Cheruthettam) or (Chernnet-j 

tarn). Vatsaravakasom means tbe right of thel 
wife and children to be in possession and enjoy*} 
ment of the properties of the deceased for one! 
year from the data of death without being] 
accountable for the income to the Seshakarfl.l 
Cheruthettam means the right to a share in the] 
properties of the deceased towards theperfoEm-j 
ance of the marriage and other ceremonies of] 
minor children. * 

[5] The properties sought to be recovered in 
the suit were acquired by tbe said Kumaran 
Raman in hia name. They are claimed by tbe 
plaintiffs as the tarwad properties of them¬ 
selves and of the ist defendant who constitute 
tha sole surviving members of tbe tarwad, on 
the ground stated in para, lo of the plaint, 
viz., that the properties were acquired for the 
tarwad when Kumaran Raman was the karna¬ 
van, using the moneys of the tarwad in hia 
possession by way of income from the ancestral 
and old tarwad properties from the properties 
earned by hia older brother Mathevan, and 
amounts left by the said Mathevan Kumaran 
Krishnan, and Kumaran Kali. Kumaran Ktish- 
nan was another brother of Kumaran Raman 
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who predeoeseed him, and Eamaran Kali was 
the mother of ist plaintiff and ist defendant. 

[6] It has to be mentioned that this is the 
sole ground of claim. No part of Eumaran 
Baman’s gelf.aoquieitions is claimed for the 
iarwad on the ground of the same being thrown 
into the common stock. It has also to be men¬ 
tioned that the only relief olaimed in the plaint 
is recovery of possession of the properties as 
tarwad properties, that is to say, no alterna. 
tive claim is made with regard to any funds of 
the tarwad that may be found to have been 
used by Kumaran Raman in connection with 
the acquisitions of these properties, should such 
user be found ineffective to render the acquisi¬ 
tions tarwad properties. 

[7] The question that arises for determina¬ 
tion, therefore, in this case is whether any 
moneys of his tarwad or income of tarwad 
properties existed or were available to Kumaran 
Raman for making the acquisitions in ques¬ 
tion. The contesting defendants claim the pro¬ 
perties as the Belf-ac;iaisition of Kumaran 
Raman who had a prodtable trade of his own 
even from the time when he was an anantbi- 
ravan, and state that he had, in his control, 
other properties unconnected with the tarwad, 
but that Kumaran Raman never came into 
possession of any tarwad moneys or any ances¬ 
tral tarwad properties except the properties of 
his elder brother Matbevan, which be obtained 
on partition whose net value was small and 
which d'd not yield an income even sufficient 
for meeting the ordinary expenses of the tar¬ 
wad. 

[8l The lower Court found that Kumaran 
Raman had a trade of his own even before he 
became kamavan, that that trade was not claim¬ 
ed as tarwad concern, and that therefore the in¬ 
come therefrom was Kumaran Raman*s own* 
The lower Court also found that the evidence 
disclosed that Kumaran Raman came into 
possession of tarwad properties capable of 
yielding "some income” and held that 

“noder saoh oiroumstancea the preBamption will be 
either that tarwad fanda were used to make the acqni- 
flitiona (10 T. h- T. 625) or thit the acqaisitiona were 
made for the tarwad, in the diaobarge of his duty as 
karnaven 1943 T. L. R. 731. Either way the onua ia 
on the defendants to prove that the private fanda of 
Enmsran Raman were actaally u^ed for aeqairlng the 
properties.” 

The defendants not having proved that Kuma¬ 
ran Raman actually used his own funds in 
making the acquisitions, the lower Court consi¬ 
dered that they must be regarded as having 
been acquired by the use of tarwad income and 
applying the provisions of 8 . 19i ExpIn. l, 
Travanoore Ezbava Aot, III of IICO, which 
provides that 


the deceased person was in management of his^or 
her tarwad or of uodivided Makkathayam property^ 
one half of the acquisition, if any, made by snob 
person during such management with the aid of tha 
income from snob tarwad or Makkathayam properties, 
as the case may be, shall be treated as that person’e 
self-acquisition for the purpose of this part in addition, 
to other self-acquisition,*' 

passed a preliminary decree. This diceoted' 
partition of the A and B eohednle properties 
and certain items in the 0 schedule, into two 
halves, and delivery of one-half with mesne 
profits to the plaintiffs. There was a oonsequen-' 
tial decree declaring the usufructuary mortgage- 
in favour of defendant 3, the hypothecation in- 
favour of defendant is's father, and the deedi 
of settlement in favour of defendants 3 to 7, 
inoperative to the extent of that half. Hence 
the aforesaid two appeals. 

[9] The acquisitions in question were made' 
within 11 years commencing from Eanni 1075> 
and extending up to Obingom 1086 . The first 
acquisition is an investment of fi96 Fanams on 
mortgage over item 4, A eohedule, under Ex. K 
dated I8tb Kanni I07fi. Item 4 was purchased 
under Bx. II in Vrischigom 1082 for a considera¬ 
tion of 4120 fanams onfc of which a cash pay¬ 
ment of 226i fanams is stated to have been 
made and the rest appropriated to two earlier- 
transactions, of which EX. K is one. The next 
acquisition was of item 3 in the A schedule, in 
vrieohigom 1077, under Bx. J for I4C0 Fanams, 
which was made up of 666 Fanams due to 
Matbevan under a mortgage, 450 Fanams for 
improvements and 365 Fanams paid as ready 
cash. In 1076, Kumaran Raman appears to have 
realised 1436 Fanams by giving a release (ex. 
of a mortgage right of Matbevan. In the year 
1080, Kumaran Raman invested 4575 Faname- 
and purchased the mortgage right over items i, 

5 and 6 of the A schedule to the plaint. Exhi¬ 
bit P of Tbulam 1080 is the assignment deed. 
That document recites the consideration as made 
up of 1676 Panama as income from 
(pitbnrarjitbam) properties, 712} Fanams be¬ 
longing to sister Kumaran Kali and 3387} 
Fanams Eumarana Raman's own money. These 
items were afterwards purchased by Kumaran 
Raman under Exs. IV and V in Eumbhom 1085 
for 9300 Fanams appropriating the entire money 
due under the mortgage, Ex. F, and for other 
considerations by way of ready cash payments, 
appropriations towards other amounts dne to 
Kumaran Raman under dealings, and reserva¬ 
tions of amounts for futnre payments toacredi- 
tOE of the vendor. Items 2 and 4 in 8oh. A 
to the plaint were putobased by Kumaran 
Raman in vriecbigom 1082 under Bx. Iif B>nd 
item 9 was purchased under Ex. ill in Meenom 
1085. There is no document evidencing 
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parobase of item 8. The mortgage right shown 
in B schedule to the plaint was aociaired in 
ohingom 10B6 under ex. S. 

[10] None of theEe acquisitions were made 
professedly on behalf of the tarwad. No docu¬ 
ment describes the acquirer Kumaran Kaman 
as Karnavan. The tenor of the documents would 
clearly indicate the contrary i. e., that the 
acquisitions were Kumaran Baman*s own. 

[Ill The plaintiffs filed 3 documents Ex. G ' 
of the year 1063, Ex. B of the year 1066, and 
EX. E of the year 1076, to show that Kumaran 
Baman came by and bad in his possession 
tarwad properties from out of whose inoome the 
acquieitions in gueetion could have been made. 
Exhibit O would indicate that at a family parti¬ 
tion Kumaran Matheyan came by property 
worth 672 Fanams net. Exhibit B evidences a 
partition under which Mathevan Kali, the 
mother of Kumaran Raman and others got some 
properties. Except one item in Ex. B, there is 
no identification of or proof regarding any other 
property alleged to have been obtained under 
the traneaofcioDs of the years 1053 and 1056. The 
item identified is a Parayidam in the posEession, 
admittedly, of defendant 1 . There is no evi- 
denoe that any property obtained under the 
said partition arrangements came into or was 
in the possession of Kumaran Riman. Exhibit H 
dated 2lst Chingom 1076 is a deed of partition 
of the properties of Kumaran Raman’s deceased 
elder brother Kumaran Mathevan. who died in 
ohingom 1074. Exhibit H shows that Kumaran 
Raman got properties by way of outstandings 
and otherwise to the tune of 13,400 Fanams 
subject to a liability to disobarge Kumaran 
Matbevan’s debt amounting to 10,800 Fanams 
that is to say, Kumaran Raman got properties 
of the value of 3,100 Fanams net. The debts 
directed to be discharged by Kumaran Raman 
have all been discharged by him. The details 
of the collection of the outstandings allotted and 
the dieobarge of debts are not In evidence. Under 
the circumstances, the only assets to be reckoned 
with as having come to Kumaran Raman would 
be 3,100 Fanams, It will be noticed that the 
earliest investment by Kumaran Raman evidenc. 
ed by Ex. k was made before Kumaran Raman 
got the properties of his elder brother on parti¬ 
tion. There is no evidence in this ease regarding 
the income of the properties obtained by Kuma- 
rau Raman under Ex. H, nor is there aoy 
ovidenoe that Kumaran Raman came by any 
other moceys or properties of the tarwad as 
alleged m para, lo of the plaint. 

[lal The position thus reduces itself to this : 
Kumaran Raman, even from the time that he 
was a ananthiravan, had a trade of bis own 
which, acoordiug to the evidence accepted by 


the lower Oourt, brought him about Bs. 200 a 
month. There was one item of the ancestral 
property which was a house and site, not shown 
to yield any inoome and which has, admittedly, 
been in the possession of defendant 1. Pro¬ 
perties obtained by Kumaran Raman on parti¬ 
tion under Ex. H are not such as to yield an 
inoome sufficient to acquire the properties in 
question, though those properties were under 
the management of Kumaran Ramen. There is 
no evidence either way as to the fund that was 
actually used for making these acquisitions, 
except the aforesaid recitals contained in Ex. F. 
Under the circumstances, the question has to be 
decided cn the principles of law applicable to 
the case. 

[13] Membership of a family or management 
thereof as a de facto manager or a de jure 
kattba or karnavan is no disqualification for 
making self-acquisitions. Title to property 
would vest in the acquirer and whoever claims 
the property or any interest therein against the 
tenor of the title has to make out the claim. 
More existence of an ancestrel nucleus would 
not render an acquisition made by its custodian 
other than his own. The person claiming the 
property for the tarwad, will have to show that 
the necleus was substantial if not ample, and 
available to the acquirer to admit of the acquin- 
tions being made from out of that neoleas or 
out of the income thereof. The case in 10 T.L.T. 
626 -relied upon by the lower Court is not 
an authority for the position that ancestral 
nucleus, however unsubstantial it may be, would 
be enough to lead to a presumption in favour 
of the tarwad in respect of acquisitions made by 
the karnavan. The adequacy and availability of 
tarwad resouioes for making the acquisitions in 
question in that case would appear to have been 
unquestioned. The only contention was that 
because the acquirer had his own self-acquisi- 
tions, the presumption of tarwad character 
oou’d not be raieed. That contention was rightly 
repelled. The case in 1943 T. L. B. 731 relied 
upon by the lower Oourt only deoides : 

“Where a person is tbe Icarnavan of a tarwad and he 
ban aeparate funds of bU own, and there are alnn 
tor^ad funds available, and a transaction is put through 
with funds which oould have baoo drawn from either 
source, in the absence of definite evidenoo the Uw step? 
in with a prefiimptiou and the party to the tranpastion 
is presumedi to have noted for tbe benefit of tbe tarwad 
whose interest he is under a duly to protect rather 
than that ho ao.ed for his own benefit,'* 

This position is unexoeptionablo. but will not 
solve the question arising in tbia case. The latest 
case of the Travanoore High Court is Padmi^ 
nabhan Ram'in v. Krishjum Raghavan^ 29 
T. L, T. 28 wbiob held tbat 

“the presumption that acquisition of a karnavan have- 
been made from tarwad funds can ebtain only where it 
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oan be shown generally that there have been surplaa 
lundg available after meeting the ordinary and re- 
oognised needs of every member who lived indenting 
^lpon such proceeds and not from the mere fact of 
some nuoleus, however inconsiderable the proceeds 
'from which may be." 

This question came up for the consideration of 
the Madras High Court in Venkatramayya v. 
Seshamma, A. i. R. (24) 1937 Mad. 538 : (I.L.R. 
“(1937) Mad. 1012) where Yaradaohariar J, ap¬ 
proving of the decision of Ananthakrishna 
Aiyyar J. ia Sankara Narayana v. Tanga- 
ratTia Mudaliar^ A. I. R, (17) 1930 Mad. 662 : 
<126 I. 0. 609) stated that 

■“a party alleging that property held by an individual 
member of a joint family is family property must show 
that the family was possessed of some property with 
the aid of which the property in question could have 
been acquired" 

and added 

'‘that the learned Judge (Ananthakriehna Aiyyar J.) 
takes care to add that, it is only after this is shown 
that the onus shifts to the party alleging self<aoquisi- 
tion ^ to affirmatively make out that the property was 
acquired without any aid from the family estate." 

Anauthakrishna Aiyyar J, in Sankara t^ara- 
yana v. Tangaratna Mudliar^ A. i. R. (17) 
1930 Mad. 663 : (126 I. O. 609), after an ex- 
hauative review of the authorities, came to the 
aforesaid conclusion and approved of the re¬ 
marks of Venkafcasubba Rao J. in Kannammal 
V. R%mathilakammal, a. i. r. (14) 1927 Mad. 
38 ; (97 I. o. 633), that "the law on the point 
may now be taken as being clearly settled." 
Reference may also be made to the llth EdiK of 
Mayne’a Hindu Law, 1950, p. 359, pSra 293. 

"The burden of proving that any particular property 
is joint family property is in the first instance upon 


tar wad. The claim for recovery of posaession 
of the properties noust, therefore, be rejected. 

[15] Regarding the moveables, apart from 
the above infirmity, the plaintiffs must fail for 
another reason, viz., that it has not been proved 
the moveables to which they lay claim ever 
came into the possession of any of the defen¬ 
dants. 

[ 16 ] Kumaran Raman executed a deed of 
hypothecation in Eunni 1099 and a usufraokn- 
ary mortgage in xbulam 1102 in favour of the 
I 2 bh defendant's father and the snd defendant 
respectively. Kumaran Raman also executed a 
deed of settlement in sumbhom 1104 in favour 
of his children, defendants 3 to 7. Exhibits 0 , B 
and A respectively are the documents. The pro¬ 
perties were put into and continue to be in, the 
possession of the respeotive parties pursuant to 
Bxs. B and A. Kumaran Raman died towards 
the end of 1104, and the suit was filed only 
in 1108. 

[ 17 ] This case is peculiar in more respects 
than one. Ordinarily where anantbiravans claim 
property acquired by their karnavan in his 
name as tarwad property, they impeach the 
conduct of the karnavan and attribute motives 
to him ae regards the acquisitions themselves nob 
being professedly in the name of the tarwad. 
Subsequent transactions relating to the pro¬ 
perties as the acgairer's own would be attacked 
as tbe outcome of selfishness. In this case it is 
Bignifioant that tbe plaintiffs make no whisper 
against Kumaran Raman the acquirer, either in 
not having made the acquisitions professedly 
for tbe tarwad, or in having afterwards dealt 


‘vhe persoQ who clalme it as coparceinary property. 
Where the possesaiou of a nucleus of joint family pro. 
perty is either admitted or proved, an acquisition made 
by a member of the family is presumed to be joint 
family property. But this is subject to tbe limitation 
that the joint family property must be such as with its 
aid the property in question could have been acquired. 
And it is only after the pDSBesaion of an adequate 
nuoleuB is shown, tbe onus shifts 00 to the person who 


wikb tbe properties as bis own under the afore. 
said documents which are all impeached as not 
binding upon the properties. Plaintiffs do not 
attribute anything blameworthy to Kumaran 
Raman. The case of tbe plaintiff in respect of 
those documents is that Kumaran Raman was 
a victim of fraud and misrepresentation as a 


claims tbe property as sslf-acquisitioo, affirmatively to 
make out that the property was acquired without any 
aid from the family estate." 

[14] Applying the above principles of law to 
the facts of tbe present case, only one conclu¬ 
sion is possible and that is that tbe plaintiffs on 
whom the burden rests to establish tbe existence 


result of which the documents were brought into 
existence and that in fact Kumaran Raman 
was, in a ^^ay, non compos mentis when those 
documents were executed. Of this, however, the 
plaintiffs have not soaght to adduce any evi¬ 
dence. One can, therefore, confidently rely upon 
the apparent tenor of the documents evideno- 


of family nucleus such as to lead to tbe pre- ing the acquisitions as representing the true 
■sumption of tarwad character as regards the state of affairs. Whenever a fund which was not 


acquisitions in question, have failed to prove his self acquisition was used, Kumaran Raman 
tbe existence of snob a nucleus. On tbe other acknowledged that fact expressly as is seen 
band, there is ample material to show that from Ex. F. 


Kumaran Raman who made the acquisitions [18] In tbe view of the law as aforesaid ap> 
could have made them from out of his own plicable to the case, 8. 19, Bxpin. 1 , Travanoore 
earnings independent of any tarwad properties. Ezbava Act III [3] of iioo, relied upon by the 
The plaintiffs have, therefore, failed to make lower Oourt. does not come up for consideration 
out that tbe properties claimed belong to the or application. 
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[19] We oannofc oonolnde this judgment with. 
<oat a retroBpeot of the history of this litigation. 
The suit was filed with an application for per. 
mission to sue in forma pauperis on 38 12 - 1108 . 
It was registered as a suit in Eanni 1118, and 
disposed of by the lower Court in Mithunam 
1130. No reason appears as to why it shoald 
have taken more than 4 years for the petition 
for permission to sae in forma pauperis to be 
enquired into and decided. After the petition 
was allowed, a period of 7 years & 9 months was 
■taken for the trial and disposal of the Euit. The 
•issue in the case was simple and the evidence 
was not much. Besides the parties and the 
Commissioner, only 4 stranger witnesses were 
'examined and their depositions are not lengthy. 
Why it should have taken such a long time for 
the lower Court to dispose of this suiti passes 
comprehension. Notwithstanding the long delay 
-for the trial and disposal of the suit, we find the 
plaintiffs failing in the euit for not adducing 
that evidence viz., regarding the existence of 
properties and the quantum of income from the 
properties on which the plaintiffs based their 
claim. It may be that the plaintiffs might have 
been entitled to some relief in respect of the 
amounts shown in Ex, p aa “Pithurarjitham** 
and in respect of the amount shown in the same 
document as money belonging to the mother of 
the iBt defendant and the ist plaintiff, but no 
relief in respect of those amounts was claimed 
in the case and that matter does not call for 
any consideration. Tbe let defendant was sought 
to be removed from management on account of 
bis not having taken action to get the reliefs on 
behalf of the tarwad that are now sought by the 
plaintiffs in tbe suit. It is clear that that was a 
prayer inserted mala fide with a view to obviate 
objections as to the maintainability of the action 
which is brought by anantbiravans claiming 
relief on behalf of the tarwad, whose karnavan 
did not care to make the claim himself. The 
conduct of the parties in the course of the suit 
disclosed that the plaintiffs and 1 st defendant 
are in collueion in this matter. The prayer for 
rernoval of the ist defendant from management, 
which was rejected by the lower Court, was not 
pressed in appeal. The romacks of the Supieme 
Court in Maneldal Mansukhhhai v. Horniusji 
JamMn, A. I. R. (37) I3i0 s. 0. i : (iggo 
3. 0. R, 75) "The long time taken in deciding 
the suit which involved determination of a few 
simple issues is such as is calculated to bring bo 
ridicule tbe administration of justice*’ apply 
with even greater force to this case. 

■ 1“ the result Appeal Suit No. 179 of 1122 

!Lo - j Appeal Suit NO. 565 of 

1133 10 dismisaed, but without coats. The plain. 

tins having been permitted to sue as also to ap. 


peal in forma pauperis are directed to pay tbe 
requisite court fee to the State. 

[ 21 ] Kanhi Baman G. J_I concur. 

V.B.B, Order accordingly, 

foTWria,] 
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Sankaban and Gangadhara Menon JJ. 

P. M. Abubakker — Applt. v. Lekshmikuity 
Thampatti Amminikutti Thampatii — Besp, 

A. S. No, 438 of 1123, D/-3-10-1960. 

Provincial Insolvency Act (1920), S. 4— Travan- 
core Insolvency Act (VJII [8] of 1106), S. 4 (1) 
Proviso—Claim by Receiver — Jurisdiction of In¬ 
solvency Court. 

A claim by an Official Beoeiver that the properties 
covered by a flale*deed in favour of B tbe insolvent’s 
wife really belong to the insolvent and that B is only 

a benamidar for tbe insolvent can be investigated and 
adjudicated by an Insolvency Court only if it is satlsaed 
that the claim is one arising out of tbe insolvency of 
the debtor or only if B has agreed to such an investiga¬ 
tion and adjudication by the insolvency Courts. Hence 
when the claim cannot be said to ariee out of the in¬ 
solvency and B expressly refuses to submit to the 
jurisdiction of tbe insolvency Court to adjudicate upon 
her title to tbe properties, the Insolvency Court oannok 
adjudicate upon it and tbe proper oourse would be to 
file a regular euit. [Paras 2, 4] 

Anno: Pro. Inaol. Act, S. 4 N 3. 

N. K. Narayana Pillai-^/or Applt.-, G. Baryta Iyer 

—for Resp. 

Sa,Dkar&n J. — Tbe Official Receiver of tbe 
District Court, Alleppey, is the appellant. He 
had filed the petitions, C. M. p. 6286/1118 and 
c. M. p. 1401/1121, before the Insolvency Court 
praying for a declaration that the properties 
covered by tbe sale deed Ext. A dated 9-10-1116 
in favour of the oounter-petitioner, really belong 
to the insolvent and that tbe oounter-petitioner 
is only a benamidar for the insolvent. He also 
prayed for removal of the obstruction caused by 
the oounter-petitioner and for being put in 
possession of the properties. These petitions were 
opposed by the counter petitioner who maintained 
that the properties purchased by her under 
Ext. A belong to hereaelf absolutely and exclu¬ 
sively and that the insolvency Court cannot 
adjudicate upon her title to those properties. She 
also stated that she does not eubmit to the juris¬ 
diction of tbe insolvency Court to enquire iuto 
the question of her title to the properties pur¬ 
chased by bee under Ext. A. The insolvency 
Court upheld her objections and found that in 
the nature of the objections raised by the counter- 
petitioner the claim put forward by the Official 
Receiver has to be properly investigated and 
adjudicated upon in a regular suit. Accordingly 
the petitions put in by the Official Receiver were 
dismissed by the insolvency Court. This appeal 
IS against that order. 

[ 2 ] It is argued by the learned Advocate for 
tbe appellant that under a. 4, Travanooce In. 
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fiolvenoy Act {Act viii of 1106 ) the Ineolyenoy 
Court has full power to decide 

*'a]l questioDB wbetbei of title or of priority or of 
any nature whatsoever and whether involving matters 
of law or of faot» which may arise in any case of in* 
solvency coming within the oognisanoe of the Oocrtt or 
which the Court may deem it eipedient or neoeseaiy to 
decide for the purpose of doing complete justice or 
making a complete distribation of the property in any 
Buob case/' 

and that the lower Court had gone wrong in 
refnsing to exercise such a jurisdiction conferred 
on it by the statute. No doubt S. 4, cl. (l), In¬ 
solvency Act, has conferred on the insolvency 
Court ample powers to investigate and adjudi. 
cate upon all claims arising in any case of 
insolvency coming within the cognizance of the 
Court, Bat an express limitation has been placed 
upon this power by the proviso to ol. (l) of s. 4, 
which runs as follows: 

"Provided that unless all the partiesagree the power 
hereby given shall not be eieroised for the purpose of 
adjudicating upon any claim not arising out of the in- 
solvency/' 

It follows, therefore, that the insolvency Court 
could proceed to investigate and adjudicate upon 
the claim put forward by the Official Receiver 
in the present instance only if it is satisfied that 
the claim is one arising out of the insolvency of 
the debtor or only if the counter-petitioner has 
agreed to such an investigation and adjudication 
by the insolvency Court. 

[d3 The debtor in this case was adjudicated an 
insolvent on 18-3 1114. At that time he was only 
a junior member iu bis undivided tarwad. He 
is a Kshatbriya by oasts and as such governed 
by the provisions of the Kshatbriya Aot (Act VII 
of nO0). Section 46 of this Act is to the effect 
that until partition no member of a Kshatbriya 
tarwad shall be deemed to have any definite 
share in the tarwad properties. It was only by 
the execution of Bxt. b partition deed dated 
9.10 1116 that the insolvency became a divided 
member of his tarwad. But it is seen that under 
Ext. B no immovable properties have been set 
apart to his share. It cannot, therefore, be said 
that any properties obtained by him towards 
his share in the tarwad properties have been 
transtsrred by him to his wife, tbe oouuter-peti- 
tiouer-respondent. Tbe properties claimed by the 
Official Receiver are tboEe covered by the sale 
deed, Ext. A. Even though the insolvent is one 
of the executants of Ext A, it was a sale by his 
tarwad as a whole, and hence it cannot be said 
that any separate proper!', belonging to the in- 
solvent was conveyed ucder Ext. A Ext. A 
prima facie shows that it was a sale for proper 
and valid consideration. The balance of tbe pro. 
perties leit with tbe tarwad after tbe execution 
of the sale deed Ext. A, have alone been parti, 
tioned under Ext. B, and as such the insolvent 


could have claimed his share only out of those 
properties. The earlier sale under Ext. A by his 
tarwad could not be said to be a sale by the 
insolvent. 

[ 4 ] The case put forward by tbe Official Re¬ 
ceiver is that the sale under Ext. A is only a 
benami transaction for the benefit of tbe insol¬ 
vent. Even if there had been no insolvency, the 
debtor himself could claim tbe properties covered 
by tbe sale deed Ext. A as his own only on 
establishing that the vendee is a benamindar for 
him. By tbe mere fact of bis adjudication as an 
insolvent, the Official Receiver representing the 
insolvent's estate cannot get any better or larger 
right in respect of those properties. It is, there- 
fore, clear that the Official Receiver’s claim in 
respect of these properties is not a claim arising 
out of the insolvency of the debfor. Tbe counter¬ 
petitioner who had taken tbe sale under Ext A 
from a party other than the insolvent, cannot 
also be said to be a party to tbe insolvency. She 
has also expressly stated in her objection petition 
that she does not submit to tbe jurisdiction of 
the insolvency Oourt to adjudicate upon her 
title to tbe properties covered by Ext. A. Thus 
the Proviso to cl. (l) of S. 4, Insolvency Act, 
stands in the way of the insolvency Oourt exer¬ 
cising tbe wide jnrisdiction conferred on it by 
tbe section to investigate and adjudicate upon tbe 
claim put forward by tbe Official Receiver in 
respect of the properties covered by Ex, A. Prom, 
tbe facts and oiroumstances already stated, it ist 
clear that it is desirable and proper that tbej 
claim is investigated and decided upon in a| 
regular suit instituted in a Court of oompetentl 
jurisdiction. In any view of the matter, there.F 
fore, the decision of the lower Court that tbej 
claim put forward by the Official Receiver oan-j 
not be properly investigated and adjudicatedl 
upon by the insolvency Oourt, does not call fort 
any interference. 

[6l In the result this appeal fails, and is dis- 
missed with costs. 

K.S, Appeal dismissed, 

[0. N, 49.] 
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Kunhi Raman 0. J. and Subramania 

Iyer J. 

Ulahannan Souriar—Petitioner v. Ouseph 
Anna—Cr. Petitioner. 

Criminal R. P. No. 107 of 1123, D/- 18-8-1960. 

Evidence Act (1872), S. 114 — OHicial acts — 
Presumption—Delivery of possession in execution 
by delivery of kycbit—Delivery kychit shown bogus- 
— Presumption that delivery was obtained, it 
conclusive — No trespass U opposite party conti¬ 
nues in possession-^Penal Code (I860}, S. 441. 

Although there is a presumption that prooeediogfl in 
a Court are properly oonduoted, wheu there is 
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«videDoe to the oontcary, it will not prevent a Court 
from applying its mind to what aotaally transpired. 
CoDBequeotly, the mere prodaotlon of the delivery 
kyohit will not be oonolaelve evidence that the poaaea* 
eion waa aotaally delivered to the deoree-holder when 
it has been shown by the opposite party that he has 
bsen in oontinuoaa possession of the property even 
after the kyohit which was alleged to be bogas and of 
which he bad no knowledge. In each a oase the oppo* 
site party cannot be considered guilty of trespass on 
the ground that be was in possession even after the 
kychit. [Para 1] 

Where the engoiry as to the bogns nature of the 
kychit was pending before the Civil Court, it is the 
duty of tbe Criminal Court trying the oase of trespass, 
to stay the oriminal proceeding till tbe decision of the 
onquiry. [Para 1] 

Anno: Evidence Act, S. 114 N. 29; Penal Code, 
Ss. 441 A 447, N. 5. 

V. I. Jo^eih—for Petitioner, P. Narayana Pillai 
—for Cr. Petitioner, 

Kanhi Raman C. J* —This petition ia filed 
by the complainant iu calendar oase no, 121 of 
1121 in the Court of the Stationary First Class 
Magiatrate of Moovattupuzha. He had charged 
the first accused who ia the sole respondent here, 
with having committed criminal trespass. The 
property in question is a garden land. The 
learned Mag stcate found the first aocnsed guilty 
and sentenced her to pay a fine of Bs. 50 and 
directed further that in default of payment of 
fine she should undergo rigorous imprisonment 
for four months. She appealed to the Sessions 
Court of Parur and the appeal was heard by the 
additional Sessions Judge, The case of the com. 
plainant was that there were proceedings in the 
Court of the District Munsiff of Moovattupuzha 
for delivery of possession of the plot of land 
which forms the eubjeot-mattec of this oriminal 
case. His case was that the first aocnsed was 
the person in possession of tbe property at the 
time he started execution proceedings for obtain¬ 
ing delivery of possession from ber. According to 
him, actual delivery of possession waa obtained 
by him by taking out a process of Court which 
was executed by an Amin of the District Mun- 
siff 6 Court who was examined as p. w. S. On 
the basis of the decisions reported in 7 T, L. j. 
330 and 18 T. L. J. 1287 it was contended in the 
lower appellate Court, as it is contended before 
us, that once it is established that there is a 
kyohit like Ex. A in the present case which indi¬ 
cates that delivery of possession was given to 
the complainant, a person in the position of the 
tret accused must necessarily be held liable for 
criminal trespass if she ever continues in pceses- 
Sion after the date of such a kyohit or if she 
enters into possession after the date of tbe kyohit 
Ihe lower appellate Court has applied its mind 
to this aspect of the oase. Bat the learned Judge 
has taken the view that tbe presumption that 
things have been done in tbe proper manner in 


a civil Court may be rebutted by evidence to 
the oontcary which can be accepted without 
hesitation. In tbe present oase the mere produc¬ 
tion of the kyohit Ex. a will not, according to tbe 
lower appellate Court, be conclusive evidence that 
possession waa actually delivered to tbe comp¬ 
lainant. It would stilt be open to the accused to 
say that this document ia a bogus one which 
does not correctly record what happened. This 
view of the learned Sessions Judge seems to ua 
to be correct. He comments upon tbe fact that 
EX. A, tbe delivery kyohit, was filed in the Court 
of the District Munsiff on ii 8-1119, on the eye 
of tbe closing of the Munaifi's Court for tbe 
midsummer recess. On tbe date tbe Court re¬ 
opened, the first accused filed the original of 
Ex. II in which was a petition supported by an 
affidavit) Ex. li (a), in which she denied know¬ 
ledge of the proceedings in execution evidenced 
by Ex. A, the report of tbe Amin and prayed 
that the proceedings may be reopened and set 
aside. In that affidavit, she also stated that she 
continued to bs in undisturbed possession of the 
property alleged to have been actually delivered 
ever to p. w. l. This petition was pending 
enquiry in the civil Court. While it waa pend- 
iug, tbe complainant started tbe prosecution 
against tbe first accused without waiting for tbe 
civil matter to be disposed of. Curiously enough, 
tbe civil matter arising from tbe petition of the 
first accused was kept pending and tbe criminal 
case was proceeded with and the Magistrate 
convicted the accused. The proper procedure to 
be adopted in similar circumstances would have 
been to etay tbe oriminal case until the civil 
dispute was finally settled by an order made by 
the District Munsiff before whom the oase 
was pending. On the evidence recorded by the 
Magistrate who heard the oase, the learned Ses¬ 
sions Judge has recorded the following finding: 

‘To tbo result, I find that there was no formal 
delivery of tbe disputed property to P.W. I that Ex. A 
was only a record of sham delivery, that In any event 
the property in dispute could not be said to have been 
delivered over to P. W. 1 for rea?on8 of its miadeeorlp- 
tion and that the first accused bad no knowledge of 
Ex. A prooeedlogs at tbe time.” 

We are not prepared to say that the lower appel¬ 
late Court was debarred from considering this 
aspect of the case. This waa the most funda¬ 
mental thing to be considered when dealing 
with the oriminal proeecubion. The mere fact 
that a document waa produced which professed 
to be the kyohit filed by an Amin in a District 
Munsiff’s Court cannot be accepted, if the boTia 
fides of the proceedings happens to beohallenged 
as in the present case. The Court below waa 
justified in considering whether the alleged deli, 
very of possession of the property waa bogus or 
not. Although there is a presumption that 
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proceediuga in a Court are properly conducted, 
when there ia atrong evidence to the contrary, it 
will not prevent a Court like the lower appellate 
lOourt from applying ita mind to what actually 
(transpired in the civil Court and arriving at ita 
conclusion aa to whether there waa an actual 
delivery of poseesaion or whether there was only 
a bogus report. The learned Sesaions Judge haa 
found that the report is a bogus one. There ia 
nothing on the record to show that the 
report waa acted upon by the learned Dis¬ 
trict Munsiff in whose Court it waa filed. On 
the other band, the petition filed by the first 
accused questioning the genuineness of this 
report, Ei. A is pending in the Munsifif’s Ooutt. 
In the ciroumstanoes, we are not prepared to 
aay that the view taken by the lower appellate 
Court that the first accused cannot be held 
guilty of the offence mentioned in the charge ia 
erroneoua. The criminal revision petition must 
accordingly be dismissed. 

R.G.D. Revision dismissed. 

[C. N. 50.1 
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Koshi and Gangadhara Menon JJ. 

Matheto Veronicka — Applt, v. State. 

A. S. No. 206 of 1125, D/- 3-8-1950. 

(a) Court-iees Act (1870), Ss. 7 (iv) (c). (v), 
Sch. I, Art. I_Appeal in suit for recovery of posses¬ 
sion alienated by senior member of Ezhava family 
— Travancore Cochin Court-fees Act (1125), S. 3 
(4) (f). 

lo an appeal from a decree in a suit by certain 
junior members of an Ezhava family for recovery of 
possession of certain immovable properties alienated by 
the senior members of the family the court-fee is to 
be paid as in a suit for possession even though a decla¬ 
ration is claimed in the memorandum of appeal as to 
the valid obaraoter of the inetrument of alienation 
found to be void by the lower Court. No separate court- 
fee ia to be paid on the declaration. (Paras 1, 10] 
Anno. Court fees Act, 8. 7 (IV) (o) N. 3, 5, Soh. 1 


T. M. Mahalifiga lyer^for AppU', M. N, Paraws- 
swaran PiWai, Ocvt, Pleader^for the 8iate» 

Koshi J.—This appeal ia now bsfore us ii> 
connection with the office report that proper 
court-fee has not been paid with respect thereof. 
The appeal arises from a suit instituted by 
certain junior members of an Ezhava family 
for recovery of possession of certain properties 
alienated by the eenior members of the family. 
The alienation waa in 1109 and all the then 
adult members had taken part in it. The suit- 
was filed in 1120 . In the suit the alienation waa 
sought to be impugned as unsupported by oon^ 
sideration and without bona fides or famil 7 
necessity. The learned temporary Additional 
District Judge, Anjikaimal, who beard and dis- 
/poeed of the suit granted the plaintiffs a deorea 
almost in terms of the plaint and defendant 10,. 
who is the present owner of one of the two iteme 
(item 2 ) alienated, has brought this appeal sgainet 
that decree. The appeal has been valued for pur¬ 
poses of court-fees as one arising from a suit for 
recovery of possession of immovable properly- 
The suit was valued likewise. The appellant has 
paid court-fee on the above basis on the market 
value of item 2. Mesne profits have also 
been decreed against her and in the appeal 
court fee is paid on the tolsl valuation and not 
separately on the two reliefs the trial Court 
granted to the plaintiffs, namely, recovery of 
possession and mesne profits. That forms one of 
the points raised by the reference. The main 
question is what the applioatory provision of the 
Oourt-fees Act is when a plaintiff seeks to 
recover possession of immovable property after 
confessing and avoiding an alienation effected 
by a limited owner. A further question was rais¬ 
ed at the bearing as to the proper mode of 
assessing the market value of the subject-matter 
when the alienation and the suit relate only to 
a limited interest and not to the entire interest 


Art. 1 N. 6. 

(b) Travancore-Cochln Court-fees Act (1125), 
S. 3 (5) (c)—Land— Meaning of — Court-fees Act 
(1870), S. 7 (V) (d). 

Where what is sought to be reo^vered is only the 
verumpattom right and not the entirety of the rights 
over the properties the verampattom right alone beiog 
the subject matter of the suit it is on the market value 
of that right that court-fee has Co be levied. That right 
alone cooBlitutes the 'land* under the section. 

[Para 12] 

Anno. Court-fees Act, S. 7 (V) N. 24, 

(c) Court-fees Act (1870), S. 17 —Reliefs of reten¬ 
tion of property and exoneration from mesne pro¬ 
fits — Travancore.Cochin Court-iees Act (1125), 
S. 11. 

In an appeal seeking reliefs of the retention of 
possession of property and exoneration from liability 
for mesne pro6t3 the court-fee is to be paid on the total 
valuation and not separately on each relief. 

[Para 13] 

Anno. Court-fees Act, 8, 17 N. 11, 


in the property. 

[ 2 ] For purposes of court-fees, this appeal is 
governed by the provisions of the Tfavanoore- 
Cochin State Court-fees Act 1125. Defendants 5 
to 9, who are the present owners of item 1, have 
preferred a similar appeal in A. 8, 67 of 1126 
where also the office has raised the question of 
the inadequacy of the court-fee paid. That 
appeal waa preferred before the Travancore- 
Coohin State Court-fees Act came into force and 
though the relevant provisions of the Cochin 
Court-fees Act, il [ 2 ] of 1080 and the new Act 
are not materially different the reference with 
respect to that appeal will be answered separate¬ 
ly. 

C8] When this matter came up before us for 
argument the appellant waa represented by Mr. 
T. M. Mahalingom Iyer, Advocate and the Stftte 
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by Mr. M. N. Parameawaran Pillai, Govern¬ 


ment Pleader. The first question is whether the 
appeal can be taken to have been properly 
valued for purposea of oourt-fees when the valua¬ 
tion is made solely on the basis of the market 
value of the property and no valuation is made 
or oourt-fee paid with respect to the relief by 
way of declaration repeatedly claimed in several 
paragraphs of the memorandum of appeal as to 
the valid character of the instrument of aliena¬ 
tion found to be void by the Court below. We 
have said that the suit was valued and oourt.fee 
paid as in a suit for recovery of possession of 
immovable property. That mode of valuation 
and levy of court-fee are in accord with a Pull 
Bench decision of the Chief Court of Cochin 
reported in Narayana Bow v. Subba Bow, 
4 8. D. 400. There it was held that a suit to set 
aside a court sale on the ground of fraud and 
for recovery of possession of the property which 
the defendant got possession on the strength of 
the sale certificate must ba valued as a suit for 
possession of land and the oourt-fee should be 
paid according to that valuation. The view 
taken was that the suit was primarily one for 
possession and the declaration sought was only 
ancillary to the prayer for possession. Section 3 
(4) (f) of the Travancore Cochin Court fees Act 
enacts that in suits to obtain a declaratory decree 
or order where consequential relief is prayed for, 
the 03urt-fee leviable ie according to the amount 
at which the relief sought is valued in the plaint 
or memorandum of appeal. The corresponding 
provision in the Cochin Court-fees Act is to be 
found in Section 4 (iv) (o) and it is identically 
in the same terms. What the case referred to 
decided was that even though a suit may fall 
under sub-clause (c) of cl. (Iv) of section 4 
when the oonseauential relief claimed is recovery 
of possession of immovable property the suit 
should be valued and oourt-fee paid as in a suit 
for possession. Under the Cochin Court-fees 
Act, a suit for recovery of possession of immov¬ 
able property was governed by section 4 (v). It 
states that 

“in Buits lor posaesGion of lands, gardena or houBea. 
the amount o Ue payable under the Aot is aooordine 
to the value of the subjeot^matter/* ® 

Bub-clause (a) provides how that should be 
ascertained where the subiect-matter is land or 
garden and sub. clause (b) when it is a bouse. 
Sub-clause (a) states that where the subject 
matter ie land or garden the value of the 
eubject-matter ehall be deemed to be fifteen 
times the annual rent of such land or garden 
and sub-clause (b) states that where the subiect- 
matter is a bouse—according to the market value 
of the house The Travanoore-Cochin State 
Uourt-fces Act provides in section 3 f6) that in 


suits for possession of land, building or garden 
which are not based on a contract, the fee pay. 
able under the Act shall be according to the 
market value of the subject-matter and that 
such value, in oases of dispute, shall be taken 
to be ten timee the annual gross-profits of such, 
land, building or garden where it is capable of 
yielding annual profits minus the assessment 
paid, if any, to the Government. It will thus bo 
seen that except with regard to the mode* of 
ascertaining market value there is no difference 
between the Cochin Court-fees Act Ji of icao 
and the Travanoore-Cochin State Court feea 
Act, il of 11115. According to the case in Narayana 
Bow V, Subba Bcw, 4 s. D. 400, even though the 
plaint contained a prayer for a declaration as- 
to the invalidity of the sale as the consequential 
relief claimed was one specifically falling under 
Section 4 (5) the provisions of Section 4 (iv) (ob 
had no application to the suit. Sestion 4 (s) 
governed it. If this view be correct it cannot be 
doubted that the court-fee paid on the memo¬ 
randum in the present appeal on the basis of the- 
market value of the property is proper and no 
valuation or oourt.fee is necesaary with respect 
to the declaration as to the validity of the doeu. 
ment. 

[4] Section 7 (4) (c) of the Court-fees Act, 
VII of 1870 corresponds to eeotion 4 (iv) (o) of 
the Cochin Court-fees Act n of 1080 and to 
section 3 (4) (f) of the Travancore-Cochin State- 
Court-fees Act, 1125 and the provisions are all 
identical. Likewise section 7 (6) of the Act vii of 
1870, correspends to section 4 ( 5 ) of the Cochin 
Act II of 1080 and to 3f otion 3 ( 5 ) of our present 
Court-fees Act. The provisions are also identical 
SO far as they are relevant for our present pur¬ 
pose except as to the mode of assessing the 
market value of the subject-matter. The decisione 
of the various Indian High Courts bearing on 
tbesubjoGt must therefore serve as a valuable 

guide to us and we shall now proceed to 
examine them, 

[ 6 ] Decided cases in the various High Courts 
in India view the matter from two aspects, (i) 
Whether in circumstances similar to the present 
to obtain recovery of possession the plaintiff has 
necessarily to obtain a declaration as to the 
invalidity of alienation or whether he can go 
straight to the relief for possession; and ( 2 ) 
whether when a suit falls both under eeotion 7 
( 4 ) ( 0 ) and under section 7 ( 6 ) of the Ccurt-feea 
.Act the valuation and oourt-fee should be under 
the former section or under the latter. An exa¬ 
mination of the authorities clearly shows that 
these questions have been answered by the High 
Courts of Madras, Allahabad, Bombay, Calcutta 
and the Chief Court of Oudh in the same way 
as they have been answered by the Coobitt> 
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Oouit. According to the provisions of the Tra- 
vanooie Court-fees Act Yl of 1087, now repeal¬ 
ed by the Travanooro-Cochin Coort-feea Act, H 
of ILSS, a suit to obtain a declaratory decree or 
order, whether or not oonBeqaential relief is 
prayed for, ad v3,lorem court-fee had to be paid 
according to the subject-matter. In view of this 
difference in the Statute law, the decisions of 
the TravanoDte High Court cannot obviously be 
of ftelp to ua to decide the question now before 

US. 

[6] As early as the case in Unni v. Kunchi 
Ammal, 14 Mad, 26, the Madras High Court en¬ 
unciated the rule that in a suit on behalf of a 
Malabar tarwad by two of its members to re¬ 
cover property improperly alienated by the late 
Karnavau, a prayer for cancellation of the 
document was not an essential part of the 
plaintiS'a relief and that therefore the suit 
brought beyond three years of the execution of 
the document was not barred by limitation. The 
following quotation from that decision would 
be iDstruotive; 

*' In oar oploioQ there is no distinction between 
this case and other . OBBes where a similar charge ia 
made in respeot of an inatrament of alienailoo eze* 
outed by a person who, not being the fall owner, of 
the property, has a conditional authority only to 
dispose of it. Sooh are the oases of guardian of a 
minor, the manager of a Hindo family or the la^nlesa 
widow in a divided Hindn family. In these oasee, as 
was argued by the appellant’s vakil it ia not only not 
necessary but it is not possible to have the instrument 
of alienation cancelled and delivered up, because, as 
between the parties to it, it may be a perfectly valid 
instrument. All that is needed is a declaration that 
ihe plaintiS’s interest is not affected by the instru¬ 
ment, and that declaration is merely anoillary to the 
relief which may be granted by delivery of possession. 

This oaaa is referred to with approval by a Full 
Bench of five Judges in Ramaswami v. Renga- 
chariavt a. i b. (27) 1940 Mad. 113: (i. L. R. 
(1940) Mad. 259 F. B.). The view expresaed in 
the above extract frona 14 Mad. 26 accords 
with the view the Privy Council gave ex- 
pressiOQ to in Bijoy GopoX v. Krishna Makishi^ 
34 cal. 823: (34 I A. 87 P. O.). Speaking with 
reference to a Hindu widow s alienation Lord 
Davey said: 

“Her alienation is not, therefore, absolutely void, 
but it ia prima facie voidable at the election of the 
reversionary heir. He may think fit to affirm it, or he 
may at hie pleasure treat it as a nullity without the 
intervention of any Court, and be shows his election 
to do the latter by commencing an action to recover 
possession of the properly. There is, in fact, nothing 
for the Court either to set aside or cancel as a condi¬ 
tion precedent to the right of action of the reversionary 
heir. It ia true that the appellants prayed by their 
plaint a declaration that the ijara was inoperative as 
against them, as leading op to their prayer for delivery 
to them of khas possession. But it was not necessary 
lot them to do so. and they might have merely claim¬ 
ed possession, leaving it to the defendants to plead 
and (if they ooold) prove the oircumstances, which 


they relied on, for showing that the ijara or any 
derivative dealings with the property were not in faot 
voidable, bat were binding on the reversionary heiea.*' 

In that case also the qoestion was one of limi* 
tation. In two oases reported in 17 Cochin Lav> 
Reports, the Cochin Chief Court adopted ibis 
view. See Karunakara Menon v. Subramania 
Ayyart 17 Coobin L. B. 4 and Mathai Ouseph 
V. Plamena, 17 Cochin L. B. 246. In the former 
case the question raised was one of oourt-feES and 
in the latter the point was whether without sett¬ 
ing aside the alienation the erstwhile minor 
could go straight to the relief of partition and 
recovery of his share. 

[7] In Arunachalam v. Bangaswamy, 38 
Mad. 922: (A. 1. B. (2) l9l6=Mad. 948 P. B,), a 
Full Bench of the Madras High Court opened 
its answer to the court-fee reference in that case 
by observing thus : 

"A suit in whioh the plaintiff in terms prays for a 
declaratory decree and - oonaequenlial relief prima 
facie comes within clause 4, sub olaose (o) of section 
7 of the Court-fees Aot, but if at the same time it 
comes within any of the other olasaes of suits speoified 
in the section, it mast be treated as a snit of that 
description and dealt with accordlDgly.” 

In Venkatasiva v. Venkatanaratmha, A.i B.(i9) 
1932 Mad. 606 at p 611: (66 Mad. 212) on this queS- 
tion of valuation and oourt.fee Anantakrishna 
Ayyar J. observed : 

"Even where the suit was one for a declaratory 
decree and also for possession, it has been held by 
this Court that salts for possession having been speci¬ 
fically provided for by B. 7 (v), the suit has to be 
valued aocordiogly and court-fee paid under the pro¬ 
visions of that sab-section. This qaeation has ^en 
discussed in Chinnammal v. Madar^a Bowiher, 27 
Mad. 460 and Rajagopala v. VijiaraghavuXu, 38 
Mad. 1184: (A. 1- B- (2) 1915 Mad. 650) and Is practi¬ 
cally oonolnded by para 1 of the opinion given by the 
Full Bench In Arunachalam v. Rangastvami Pillai, 
88 Mad. 922: (A. I. B (2) 1916 Mad. 948 P. B.). 

To the same effect is the observation of Varada- 
ohariar J. in Sovugan v. Baghunatha, A. i. B. 
(27) 1940 Mad. 273: (1039 M w. N. 8il). Atpage 
279 of the report the learned Judge refers to a 
Full Bench decision of the Allahabad High 
Court reported in Kalu Bam v.iBahu Lai, 
A. I. B (19) 1932 ALti. 485: (64 ALL. 812 P. B.) 
and to the Madras deoieion in Venkata Siva 
Bao V. Venkata Narasimha, a. i. B. (19) 1932 
Mad. 606: (66 Mad. 212), in support of the view 
that section 7 (iv) (o), Court-fees Aot should 
not be applied to oases falling under section 7 
(5). It is unnecessary to refer to very many 
other authorities of the Madras High Court on 
this question as a recent decision reported in 
Ramaswami v. Kunjammal, (1960) l M. L. J- 
408: (a I. B. (37) I960 Mad. 832) has reviewed 
all the previous authorities and held that in 
oiroumatanoea similar to the present the plain¬ 
tiff need not ask for declaration as to the in¬ 
validity or seek the cancellation of the deed oi 
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itnpagaed bji him and that it would 
iMSoffiotent if the plaintiff values the euit under 
oaotioa 7 (v). That deoieion, no doubt, is by a 
SiBgfie Judge but it reviews praotically the whole 
file of Madras case law bearing on the subject 
beginciing with Unni v. Kunchi Ammal, 14 
iced, flS and brings it up to the date of the 
daoisioD. Great reliance iSi if we may say so, pro. 
perlY*plaoed on the Full Bench decision, Hama, 
wami V. Bangackariar , A. I. R. (27) 1940 Mad. 

ti. R. (1940) Mad. 259 P. B.) already re. 
(erred to by us. 

Ca] In referring to the decision of Varada- 
■ohariar J, in Sevugan v. Raghunatha, A. I. B. 
4iT> 1940 Mad. 273: (1939 M. W, N. 841) reference 
was made to the Full Bench decision of the 
Aliababad High Court reported in Kalu Bam 

Ba6u Lai. A. I, R. {19) 1932 all. 486: (54 
AUj, 812 F. B.). The Allahabad High Court had 
taken this view even earlier. See Tika Bam v, 
SaUg Bam, 57 I. C. 494: (A. L R. (7) 1920 ALL. 
168). In that case it was held that a suit by 
Hinda reversioner asking that a sale deed be 
dsolaced null and void as against them and 
that possession of the property be granted to 
fiiata is an ordinary suit for possession of pro. 
pcttty and the court fee payable thereon is five 
Lillies the Government revenue chargeable 
under section T (6) (c). 

t9l la Ramkhelawan Sahu v. Bir Surendra 

Saki^ A. I. R. (25) 1938 Pat. 22: (16 Pat. 766 F.B.), 

a Fall Bench of the Patna High Court express- 
ed the same view regarding valuation and oourt- 
fee with respect to a suit in which the plaintiff 
olatmed certain properties as the reversionary 
heir of a deceased male after the death of hie 
widow on the ground that the alleged gift by 
the widow under which the defendants claimed 
possession was merely void. The following quota- 
'Uoa (tom the judgment of Courtney-Terrell O.J. 
will be apposite here : 

“In every euit for poeseeslon, the plaintiS cannot 
eaeeeed unless he proves the facts necessary to establish 
'hia title, but the real remedy which he seeks is a decree 
for delivery of possession. The distinction between the 
r®tnedy sought and the finding of fact necessary to 
jnatily the granting of that remedy may be simply 
tested by considering whether the plalntifi obtaining 
an order for poasejsion but having been refused a 
f«m«l 'declaration' in the decree could come to 
the appellate Court with complaint that be had not 
raowTad the whole of the remedy for which bo had 
aakad. If^ the Appellate Court is in a position to tell 
thepUintiff that the remedy of possession is all that 
the pleiatifi is entitled to ask and that the so-called 
deolaretion* claimed in the plaint is merely a finding 
o^he Court eet forth in the judgment as distinct from 
tto decree, the juristiction for granting the remedy, 
then 80 called, ‘declaration’ claimed in the pUint is 
not e declaration at all. 

U, on the other band, the Appellate Court should 
(hat the plalntifi is really making a claim to a 
^MOUretioQ properly so-called and that the decree for 
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possession is merely consequential lelief, it may under 
S. 12 of the Act adjust the matter of the oourt-fee In 
aoooEdanoe with S. 7, Para (iv). It is this very differ, 
enoe which is at the basis of the praotioe under Whioh 
the Court will not ordinarily grant a mere declaration 
and the plalntifi must claim oonsequential relief also. 
Section 7, Para (iv) (o) has application to deolarations 
properly so-called, such for instanoe as deolarations of 
public status, or a declaration that the plaintiff bolds 
a publio ofice or a deolaration as to the meaning of a 
will or a trust deed or other publio document. It has 
no reference to the kind of deolaration in the sense of 
a finding of fact as to the plalntif!' title necessary for 
granting a decree for poeaeesion. It is not in the least 
necessary for a plalntifi in a suit for possession to claim 
a deolaration. Indeed deolarations in the true (ense 
are rarely required. The plaintiff should only allege 
the facts necessary to establieh bis title and that the 
defendant is wrongfully in possession. If he goes on 
to claim, in the manner bo beloved of pleaders a decla-* 
ration of title in addition to an order for possession, 
the Court may and should treat the case as a claim for 
possession pure and simple, and ignore entirely the 
olaim for a 'declaration of title’. Suits for possession 
of land, bouses and gardens are to bear a oourt-fee as 
provided by Para (v), that is to say . . .” 

A Divieion Bench ruling of the Bombay High 
Court reported in Waman v. Narayan, A. i. B. 
(33) 1946 BOm. 363 : (227 I, 0. 447), quoteg the 
above extract from Ram Kkelawan Sahu v. 
Bir Surendra Safii. i. E. (26) 1938 Pat. 22 ; 
(16 Pat. 766 F. B.), with approval and followa 
the rule laid down there. That also was a suit 
to recover properties from the possession of a 
widow’s alienees. Even earlier in the Calcutta 
High Court Mookerjee and Cuming JJ. had 
enunciated the same rule in Badha Kanta v. 
Dehendra Narayan. 49 cal. 880 : (a, I. R. (9) 
1922 cal. 606). In that suit (i) to get aside a 
sale of certain properties on the ground that 
owing to a previous adjustment of the decree it 
was cot liable to be legally exeented, that the 
sale was null and void and did not affeot the 
plaintiff’s title thereto and (ii) for a declaration 
that a personal decree passed under O. 34, R. 6, 
Civil P. 0., 1908, was inoperative against the 
plaintiff, it was held that as the plaint disclosed 
the suit to be one sabstantially for possession of 
land and not merely to obtain a declaratory 
de3ree and coneequential reliefs, for the purposes 
of court fees it fell within the meaning of s. 7 
(v) (a) and not within 8. 7 (iv) (6), Court-fees 
Act, 1870. In passing, it may be observed that 
the facts in the Cochin case Narayana Bow v. 
Subba Bow 4 B. D. 400, were strikingly eimilar. 
The view of the Chief Court of Oudb can be 
found among other cases, in the decision report¬ 
ed in Sarju v. Sheoraj, A. I. R. (13) 1926 Oudh 
380 : (94 T- O. 179), The bead note to that case 
may usefully be reproduced here ; 

“Where the plalniiff olaims possession of a coctaiu 
property and states in bia plaint that be claims for 
posEession by cancellation of a eale in favour ol the 
defendant, he cannot be ooDBidered to be asking for 
two reliefs and thus be liable to pay court-fee on each of 
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these two reliefs. He is practically claiming oae relief 
and that relief is a relief for possession and if in order 
to give him that relief it is necessar; to consider along 
with that the title of the defendant and to declare that 
title to be inefiective the suit must, still for the pur¬ 
poses of the payment of the court*fee be treated as one 
for poBseBsion.’* 

[10] In this state of the authorities, it is 
impossible to hold that the deolaration olaimed 
by the memorandum of appeal should be made 
the subject of a separate courfc.fee. Under the 
Oourt-fees Act which goveins this case in an 
ordinary suit to obtain a declaratory decree or 
Older where Gonse:]uential relief is prayed for 
the valuation of the suit for purposes of court- 
fees will be according to the amount at which 
the plaintiff values the relief sought. The two 

reliefs—deolaration and consequential relief_ 

cannot be split up either for purposes of jurisdic¬ 
tion or oourt-fees. 

[11] The argument raised by the learned 
Government Pleader that as the deed of aliena¬ 
tion is sought to be declared invalid, ad valorem 
court fee on the consideration for that docu¬ 
ment should be paid is open to exception for 
more than one reasons. In the first place as 
stated above the new Oourt-fees Act does not 
say that in a suit for a deolaration and conse¬ 
quential relief court-fee should be paid ad 
valorem on the value of the subject-matter as 
was the case under the Travancore Court fees 
Act, VI of 1087. (Section 4 (v) (d) ). A suit for 
a mere deolaration where no consequential relief 
is prayed for is governed by Art. 7 of 8cb« ll of 
the new Court fees Act and fixed fee of Bs. lO 
alone need be paid thereunder. In this respect 
also, the new Act differs from the now repea¬ 
led Travancore Court-fees Act. Secondly, the 
appellant here is interested only in one of the 
items involved in the suit and to say that he 
should pay ad valorem fee on the entire consi¬ 
deration for the deed of alienation is clearly 
wrong. See Genesh Bhagat v. Sarada Prasadt 
42 Cal. 370 : (a. I. B. (2) 1915 Cal. 706). There 
it was held that the plaintiff who sought to set 
aside a decree for over BS. 22000 need only 
value the suit and pay court fee according to 
the extent of his three annas share in the pro- 
petty sold in execution of the decree- Again, ad 
valorem court-fee to be paid on the market 
value of the subjeotmatter is on the value thereof 
on the date of suit or appeal and not on the 
value shown in the deed of alienation which in 
this case is of the year 1102. See Waman v. 
Narayan, A. i. E. (93) 1946 Bom. 863 : (227 I.O. 
447). In view of the provisions of the new 
Court-fees Act and the view we have taken that 
the appeal need only be valued and court fee 
paid as in a suit for po^eseion some of these 
questions do not really arise. Perhaps they 


would all have arisen if the matter were govern¬ 
ed by the Travancore Coart-fees Act, vi of 108f,, 
As, however, the learned Government Pleader 
sought to raise the argument we have thought it 
proper to give our answer for the same. 

[12] The suit properties belonged in jenmon^ 
to the Tripunithura Davaawom and the plain¬ 
tiffs’ family had only a verumpattom right over 
them under the Devaswom. In asseseing tbfr 
market value of item 2 by the process of oaph 
talization mentioned in section 3 (6) (o), namely^, 
ten times the annual gross profits, the appel¬ 
lant had deducted not only the land revenue 
assessment but also the dues payable to the 
jenmi Devaswom. The learned Governmenk 
Pleader raises objection to the mode of valua¬ 
tion adopted by the appellant for two reasone. 
The first is that it is the mesne profits, fixed by 
the Court below and not the gross profits of the 
land that is made the basis for capitalization 
and the other is that no deduction can be made 
from the gross profits for the rent or miohavaroni 
payable to the Devaswom. The former objeo- 
tion is no doubt sound but in the absence of any 
evidence as to gross profits the profits fixed by 
the Court below will in this case be adopted as 
the basis for capitalization. With reference to 
the second objection the learned Governmenb 
Pleader laid great emphasis that according to 
the section it was the gross profits of the land 
and not of any limited interest therein that bas 
to be taken into account. We regret we cannot 
accede to that argument. What the then adulb 
members of the plaintiffs' family disposed of in 
1102 and what is sought to be recovered now is 
only the verumpattom right and not the entirety 
of the rights over the properties. The vernm- 
pattom right alone being the subject-matter of 
the suit it is on the market value of that right that 
court-fee has to be levied. In the present suit 
that right alone aonstitutes the ‘land* under ths 
section. This construction finds support in & 
decision by Yenkatasubba Rao J. in the case 
reported in Maroof Sahib v. Ayyalcannu, A.I.B. 
(22) 1935 Mad. 669 : (68 Mad. 1051). In that case 
the plaintiff inamdar was admittedly the owner 
of the melvarom right and the dispute related 
only to the kudivarom right. It was held that 
the suit being only to recover the kudivaram 
right ‘the land* which formed the subject matter 
of the suit within the meaning of the section 
was the Kudivarom tight and that comt-fes 
need, therefore, be levied only on the market 
value thereof. The Travancore and Cochin High 
Courts have taken similar views as to the mode 
of assessing the value of the subject-mattei 
when only a limited right carved out of the 
property forms the subject of the litigation* 

In Pulimvghathu Aiyan Chitambara Thanu^ 
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V. Subramania Jedavallahhar Ramasubba 
Vadhyavt 22 T. L. R. 86, in 1 T, L. T. (Shorfc 
Rotes) p. 811 and in Sankaran Eanda v. 
Krishna Panikktr, 4 T. L. T. 122, the suits were 
all to eet aside the sales of the equity of redemp. 
tion of properties outstanding on admitted 
mortgages and in all those oases it was held 
that the value of the subject-matter of the suit 
was the value of the equity of redemption and 
not the value of the full right in the properties. 
In 2 ooch. L. R. 94, in Damodaran Namburipad 
v. J. 0. Koloft 21 ooch. L. B. 394 and in Venki^ 
taraman v. Lekshrnikutty, 29 oooh. L. r. 71, the 
question arose whether in suits to recover pos- 
session of properties outstanding in the posses¬ 
sion of tenants the improvements on the property 
in respeot of which the tenants may be entitled 
to compensation should be valued for the pur^ 
pose of calculating the oourt.feea. The decision 
in all of them was that it was not necessary. It 
was held in those cases that the value of the 
subject-matter was to be limited to the land- 
lord's interest in the property and that therefore 
in assessing such value on the basis of the 
annual rent, the rent or pattom accruing out of 
the tenants improvements has to be excluded. 
In a Oudh case reported in Mahdi v. Qajadhar^ 
A. I. R. (11) 1924 Oudh 163: (73 I. 0. 244), it was 
held that in a suit for possession by a usufruc¬ 
tuary mortgagee the suit should be valued for 
court-fee purposes at the amount of mortgage 
money. It was further held that in such a case 
the term ‘market value’ in s. 7, Oourt fees Act, 
means the market value of the subject-matter 
of the suit, namely, the mortgage interest in the 
property. We have no hesitation to bold that 
the correct and the logical view is what these 
decisions have laid down. We cannot, therefore, 
accede to the learned Government Pleader’s 
contention that whatever interest in the land be 
sought to be recovered by a suit the entire 
interest should be taken to ascertain the market 
value of the subject-matter and not the value 
of the interest sought to be recovered alone. The 
mode of valuation adopted by the appellant, 
namely, to capitalise the profits at ten times 
after deducting the land revenue assessment and 
tbejenmi dues is. therefore, perfectly correct. 

[133 A third objection raised by the reference 
is that the court-fee should have been calculated 
separately on the two reliefs sought in the 
appeal, namely, (i) the retention of possession of 
the property and ( 2 ) exoneration from liability 
for mesne profits. The learned Government 
Pleader conceded that a true construction of 
3. 11 of the Court-fees Act permits the two 
reliefs being taken as one claim and court-fee 
being paid on the total valuation and not 
separately on each. That concession is in clear 


accord with decided oases. See 2 ooch. L. B. 94, 
Krishnan Nayar v. Sree Vardha Devaswom, 
23 oooh. li. R. 144 and Parameswara PaUar^ 
In re, A. I. R. (17) 1930 Mad. 833 : (64 Mad. 1 
F.B.). The head-note to the last named case 
reads thus : 

“In a suit for posseeaion of immoveable properly end 
past mesne profits, oourt-fee is payable on the aggregate 
value of both the reliefs and not separately on value of 
eaoh relief.*' 

The decisions in 2 oooh. L. R. 94 and Parame¬ 
swara Pattar, In re A.i.R. (17) 1930 Mad. 833: 
(54 Mad. 1 p.B.) follow the decisions in Kiskori 
lal v. Skarat Ghunder, 8 Oal. 693 : (lO 0. L. R, 
369 F.B.) and Reference under Court-fees Act, 
S, 5,16 Alii/. 401: (1894 A.W.N. 124). Section iiof 
the Travancore Cochin State Court-fees Act 
corresponds to S. 17 of the Court-fees Act vi 
of 1870 and in B. V. Viswanatha Iyer’s Law of 
Court-fees and Suits Valuation Act (4th Edition 
1949 p. 334) the question is discussed and the 
Indian decisions bearing on the point referred 
to. 

[14] The foregoing discussion disposes of all 
the points raised by the reference, There is, 
however, a further point to which the appellant’s 
learned Advocate invited our attention. That 
point is that there is an arithmetical mistake in 
calculating the value of paddy awarded as 
mesne profits for three years preceding the 
suit. Instead of giving the value for 420 paras 
as Bs. 630 the appeal memorandum gives that 
figure as Rs. 630. This error will be corrected 
and additional oourt-fee on the valuation of 
Rs. 100 left out will be paid within a week from 
this date. Order accordingly. 

Order accordingly, 

(C. N. 61.] 
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Kunhi Raman 0. J. and Subramania 

Iyer J. 

Manikyabai — Applt. v. Venkate&wara — 
Resp, 

A. a No. 19 of 1124 (C) D/- 27-10-1950. 

Hindu Law—Wife —Maintenance—Charge. 

Where the husband discards the wife & drives her 
out of his home <& the G(. holds that the wife is entitled 
to separate raaintenanee & separate residence, the 
wife is entitled to o'aim that her right to mainten- 
aooe should be made a charge on (be properties be¬ 
longing to her husband. (Paras 7, 8, 11] 

V. Krishna Dhat^for Applt.; V. Ramn Shenoi^ 
for Resp, 

Kunhi Raman C. J. — This appeal & me¬ 
morandum of cross-objections arise from the 
decision of the Temporary Addl, Diet. J. of 
Anjikaimal in 0 . s. No. 88 of 1120 M. E. on 
the file of his Ct. The pltf, in the suit is the 
wife of the deft. They belong to the Gowda 
Sacawatb community the members of which 
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are governed by Hindu law. The parties quar. 
relied & husband admittedly removed the thali 
from the neck of the wife and drove her out 
of his house. This was on 14-4-1120. On the 
day following, he married another wife. The 
Ist wife who was discarded thereupon filed the 
suit from which this appeal arises claiming 
separate maintenance at the rate of Bs. 50 p. m. 
She also claimed refund of Bs. 801 given as 
dowry at or before her marriage & return of 
gold ornaments weighing 120 sovereigns. The 
trial Ct. held that the allegations of cruelty 
were proved & that the wife bad made out a 
case for separate residence and maintenance. 
The suit was accordingly decreed for refund of 
Rs. 301 negativing the deft's contention that 
the amount was only Rg. 160 & for mainten¬ 
ance at the rate of Bs. 50 par month with propo- 
rationate costs. The claim for the return of 
the jewels was disallowed. The Ot. below also 
refused to create a charge on the properties of 
the deft, which are described in the schedule 
to the plaint in respect of the maintenance 
decreed. 

[ 2 ] Tbe pltf. has filed this appeal from the 
refusal of the Ot. below to make the decree a 
charge on the properties of the deft. The deft, 
filed a memorandum of cross objections in 
respect of tbe dowry wbiob, according to him. 
was only Es. 150 & not Rs. 301, as also in 
respect of the order for costs. 

[ 3 ] Tbe memo of cross objections can be easi- 
ly disposed'Of. The trial Ot. believed the witnes¬ 
ses for the pltf. who swore to the fact that 
Es. 301 wag paid as dowry, especially in view 
of EX. It which showed that the pltf's brothers 
had taken a loan of Rs. 380 a few weeks before 
tbe wedding. The oral evidence of witnesses 
was read out to us at the bearing of the ap¬ 
peal. This supports the finding of the trial 
Ct. which does not, therefore, call for inter¬ 
ference. The memorandum of cross objections 
must in tbe circumstances, be dismissed with 
costs. 

[ 4 ] The point raised in the appeal, however, 
calls for more detailed examination, both the 
learned Advocates who appeared before us hav¬ 
ing addressed interesting arguments in support 
of their respective contentions. 

[ 5 ] It must be mentioned at tbe outset, that 
in respect of the charge claimed by pltf. the 
reasoning of tbe trial Ot. as set forth in the 
judgment cannot be supported. The learned 
Judge stated that the right of a Hindu wife 
for maintenance is against ths husband per¬ 
sonally & that she cannot claim a charge for 
such maintenance against his properties. Ac- 
eordiu^ to the trial Ot. such a charge can be 
created only by statute or by act of parties. 


Since there is neither any statute nor any oon* 
tract entitling the pltf. to a charge on the 
deft*s properties, the issue should according to the 
trial Ot., be found against the pltf. In our judg¬ 
ment, the first reason based on the assumption 
that a Hindu wife cannot ever claim a charge 
for maintenance against her husband's proper¬ 
ties, cannot be supported. Tbe second reason 
is obviously incorrect & does not call for any 
further comment. 

[6] One of tbe decision relied upon by tbe 
trial Ct. is the case reported in Narayana 
Ayyar v. Krishna Iyer, 27 cochin 676. This 
is cited in support of tbe proposition that 
the right of a Hindu wife to mainienanoe is 
purely a personal right against her husband 
Sc that she cannot claim a charge for such main¬ 
tenance against joint family properties or even 
bee husband’s share in such proparties. On a 
scrutiny of the judgment, we find that the 
learned Judges did not definitely deoiefe the 
question, because tbe right of the wife to claim 
separate maintenance was not the subject) mat¬ 
ter of any issue in the suit from which the 
appeal went up to the Ooohin H. 0. & it was 
not tried in the suit. Therefore, they expressly 
left the question open. This judgment, in the 
oiroumstances, cannot be relied upon as an 
authority in support of the rule propounded by 
tbe learned trial Judge. 

[ 7 ] In tbe other case relied upon by tbe 
trial Judge which is reported in Suppayyan 
Pillai V. Benganatha Ayyar, 22 Ooohin 26 all 
that tbe learned Judges stated in their judg¬ 
ment was that during the lifetime of a husband, 
tbe wife is not entitled to claim any charge on 
the properties belonging to him in respect of 
her maintenance, because she has to look to 
him for maintenance which is described as a 
personal obligation; bat the question of a wife's 
right to maintenance which is sought to be 
defeated by fraud by the husband or tbe case 
of a wife who has become entitled to claim 
separate maintenance from the husband has 
not been considered or dealt with. Tbe case 
before us is not a case in which the husband Sc 
the wife are living together amicably Sc tbe wife 
claims a charge on tbe properties belonging to 
tbe husband for safeguarding bei right to 
maintenance. It is a case in which tbe trial 
Ot. has found that there is adequate reason 
for entitling tbe wife to claim separate main¬ 
tenance Sc separate residence. It is a case in 
which the husband had discarded the wife & 
driven her out of bis home. The right of a 
wife who is living in harmony with her hus¬ 
band cannot be compared to a case of this des¬ 
cription where the wife’s right for separate 
maintenance has b^en recognised by the Ot. 
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[8] There is ample authority to support the 
view that in a oase like the present, the wife 
is entitled to olaim that her right to mainten. 
anoe should be made a charge oa the proper- 
ties belonging to her husband. In one of the 
early oases decided by the Cochin H. 0. repor- 
ted in Vadiya v. Karuppan^ 1 Select Decisions 
210 , where a Hindu wife bad obtained an order 
for maintenance from the Dis. Mag. against 
her husband & she sued him to have mainten¬ 
ance charged upon hia properties or for a lump 
sum of Bs. 800 in lieu of her maintenance, 
the Ot. held that she had a right to olaim soch a 
charge. The decision reported in Mansha Devi 
V. Jitvan Mah 6 ALD. 617: (1884 a. w. n. 192) 
was followed by the learned Judges. In that 
oase, a Hindu husband during the life time of 
bis wife, embraced tbe Muhammadan religion 
& married a Muhammadan ^oman whom he 
took to live with him. Thereffpon hia Hindu 
wife & her minor daughter instituted a euit 
against him claiming, inter alia, an allowance 
by way of maintenance & claiming that tbe 
maintenance may be dxed as a charge on speci- 
fie properties belonging to the husband. The 
H. (j. held that the right of the wife & daughter 
to be maintained out of tbe husband’s & father’s 
property was undoubted, & that when tbe Ct. has 
made an order directing a sum to be paid by 
way of maintenance, it has undoubtedly tbe 
power to ensure the enfoxoemeut of its order & 
this could best be done by fixing tbe allowance 
to be a charge on specific property, 

[9] The right of a Hindu wife for snoh a 
relief was also recognised in a F. B. decision of 
the Chief Court of Cochin which is reported in 
Lekshmi Ammal v. Wiswayiatha lyer^ 7 Cochin 
It. B. 186 . In the case reported in Gopala 
Pattar v. Parvathi Ammal, A. I. R. (16) 1929 
Mad. 47 : (117 I. c. 78B) the learned Judges held 
that tbe maintenance granted to an abandoned 
wife can be made a charge upon the husband’s 
share of the family property. They also observ¬ 
ed that in this respect ic is difficult to make any 
distinction between tie position of a widow and 
that of an abandoned wife. There is also a oase 
reported in Hamabai v. Trimbak Ganesha, 
9 B. H. 0. R. 283, where the view was taken that 
although tbe relations of tbe husband of a Hindu 
woman, deserted by him, may not be under a 
personal liability to support her, yet, if they 
have property of the husband in their hands, 
the wife is entitled to be maintained out of the 
husband’s estate to the extent of tbe proceeds of 
one-third thecoof. The view taken in Jayanti 
Subbiah v. Alamelu Mangamma, 27 Mad. 45 is 
not opposed to tbe rule that a claim for main¬ 
tenance of the wife cau be made a charge on the 
properties of the husband. In the oase reported 


in LaJcshmi Devi Amma v. NagannUt A. I. B. 
(12) 1925 Mad. 767 : (87 I. 0. 67l) Srinivasa 
Aiyangar J. considers tbe legal rights of wives 
of co-parceners in a Hindu family. The learned 
Judge Bays : 

*'Tbe true view of the Hiudn law seems to be that tbe 
wives of oo-parcerners are also members of the joint 
family, though they may not be entitled to share in tbe 
estate of the family, or to enforce any partition & as 
such members the obligation of tbe family of its 
estate to maintain them cannot be doubted. Though 
the Hindu law imposes an obligation on tbe Hindu 
husband to support his wife without any reference to 
any property or share possessed by him, even as it 
imposes similar obligations on sons to maintain their 
mother & father, yet when tbe joint family is possessed 
of property, a claim by a wife against her husband 
need not be regarded merely as a suit for enforcement 
of any personal obligation, but may'well be regarded as 
a suit against tbe family itself, represented by her 
husband, through whom alone so long as be is alive 
she has to obtain the relief .... The arrears of main- 
tenance due & payable to a wife by her husband can 
also be held to be a debt within the meaning of Hindu 
law which has regard only to undisobarged obligations 
& to which the distinction between debts & damages is 
foreign.” 

Tbe case reported in Ramarayudu v. Sita- 
lakshmamma, A. 1. B. (24) 1937 Mad. 915: (177 
I. 0. 33) is aleo relied on by the appellant’s 
learned counsel. See also tbe case reported in 
Raghunathy, Dwarkahai, A. I. R. (23) 1941 Bom, 
357 : (197 I. C. 887). 

[lOl Coming now to the text books on the 
subject, in Sirkar Sastri’s Hindu Law, Edn. 7 

p. 693, the learned author states as follows : 

“When tbe husband is alive, he is personally liable 
for the wife’s maintenance which is also a legal charge 
upon bis property, this charge being a legal incident of 
her marital co-ownership in all her husband’s property. 
Tbe maintenance of an abandoned wife even can be 
made a charge on her bnsband’s interests in the joint 
family Oopala Pattar v. Parvathi Ammal, A. I, R, 
(16) 1929 Mad. 47 : (117 I. 0. 78S) .... There cannot 
be any doubt that under Hindu law, the wife's or 
widow’s maintenance is a legal charge on the husband’s 
estate.” 

In Ghose on Hindu Law, 3rd Edn., vol. i, p, 305, 
the learned author summarises the ancient 
texts as follows ; 

"As between tbe husband & tbe wife during cover¬ 
ture, both are equally entitled to the property of cither. 
It would, therefore, follow that the wife is entitled to 
alienate the husband’s property during his absence, or 
to pledge bis credit, for necessaries ot life for herself & 
family if be refused to maintain them. If tbe husband, 
without any of the justifying causes, mentioned in the 
Smrifis, marries a second time, the wife is entitled to 
receive a third of the entire property of the husband. 
If the husband has got no property, he is still under 
tbe obligation to maintain the wife,” 

[II] Id the light of these authoritiee, we 
oauuot accept the couteution of tbo resp.’s learu. 
ed couu^el that so loug as tbe huebaud retains 
his property in hia own possession, the wife is 
not entitled to olaim a charge on such property 
in respect of her maintenance, but that her right 
will arise only if the husband alienates his pro- 
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parties with the intention of defrauding the 
claim of the wife^to maintenance. This argu. 
ment impliedly concedes that there are circum¬ 
stances in which the wife can enforce her right 
to maintenance against the property owned by 
her husband. The case of an abandoned wife or 
wife who in the opinion of a Ct. of law is enti¬ 
tled to claim separate maintenance & to live 
apart from her husband,i s not in essence differ¬ 
ent from that of a wife who wants to proceed 
against the properties alienated by her husband 
with the intention of defrauding her right for 
maintenance. We entertain no doubt that when 
a decree for maintenance is granted to a wife in 
the circumstances which have been established 
in the present case, she is entitled to ask that the 
I decree may be made a charge on the properties 
belonging to her husband. 

[ 12 ] In the present case, the properties owned 
by the husband are shown in the schedule to the 
plaint. It is seen from the evidence in the case 
that all those 7 items of properties are subject to 
a mtge. in favour of p. w. 6, Interest to the 
extent of Rs. 2000 is also said to be due on this 
debt. Therefore, in order sufficiently to safe¬ 
guard the interest of the wife as regards her 
claim to maintenance, it is necessary that a 
charge should be created on all the properties 
mentioned in the schedule to the plaint & that it 
should operate from the date of the institution 
of the suit. We accordingly modify the decree of 
the learned trial Judge by creating such a charge. 
The appeal in respect of this claim is, therefore, 
allowed with costa. 

[ 18 ] We must make it clear that in case the 
deft. resp. wishes in course of time to get any 
of the items of properties mentioned in the sob. 
to the plaint released from this charge, it would 
be open to him to do so by obtaining the con¬ 
sent of the applt. & by obtaining the leave of 
the Ot. for making such an arrangement. Seeing 
that all the items of property are subject to an 
encumbrance, if only some of these items are 
made liable to the charge given to the pitf. 
deoree.bolder, her rights may be easily defeated 
by the deffc.’a creditorchoocing to proceed against 
those items alone for obtaining satisfaction of 
bis debt. That is why we are directing a charge 
to be created as against all the items of pro. 
perty, lut when it becomes possible for the deft, 
to release any items from the mtge. & if such 
items are gufiiciens for satisfying the claim of 
the decree.holder, with the leave of tbe Ct. it 
would be possible for him to make such an 
arrangement. Leave to apply for amendment of 
the decree in the manner mentioned above is 
granted to the resp. 

DM, 


V. Itti Iype Thomma 

[0,N,S2.] 
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Koshi and Gangadhaba Mbnon JJ, 

Chacko Thomma—Petitioner v, Itti Iype 
Thomma and another —Cr. Petitioners, 

Beview Petn. No. 6 of 1950. D/- 25 10-1960. 

(a) Civil P. C. (1908), 0.47, Rr. 1, 2 and S. 152- 
Application under S. 116, Tranvancore Civil P.C. 
for amendment of order rejected—Review—Appli¬ 
cability of O. 45, R. 2, Travancore Civil P, C. 
to High Court—Error or mistake apparent on face 
of record or judgment. 

An order in appeal was passed by the High Court 
setting aside a sale direotiog the petitioner to pay a 
stated sum in British Indian onrrency as a condition 
precedent. The petitioner applied tinder S. 116, Tra* 
vancore Civil P. C. to have the words ''State Currency" 
substituted in tbe plaoe of«"Britisb Indian Currency" 
claiming that they bad been inserted in the order by 
an inadvertent mistake of Court. Tbe Bench which 
heard the application dismissed it bolding that they 
were used in tb^order deliberately. Upon an applica* 
iion in review against tbe order of dismissal: 

Held, (1) that 0. 45, B. 2, Travancore Civil P. 0. 
did not apply to High Court and no review lay against 
tbe order; 

(2) that assuming the Court bad jurisdiction there 
was no error apparent either on tbe face of the record 
as contemplated by B. 1, or on tbe face of tbe judg¬ 
ment as required by B. 2; 

(3) that tbe competency of tbe judges in appeal to 

pass on tbeir own tbe order of which amendment was 
sought could not be enquired Into by the Bench bear* 
Ingthe application and that they would treat that as 
an instance in which the ordinary curaus curiae was 
departed from on tbe.tacit consent of tbe parties with 
a view to do justice. [Para 3] 

Anno: C. P. 0„ 0. 47, B. 1, N. 2, 16; R. 2, N. 2. 

(b) Civil P. C. (1908), S. 151 and O. 21, Rr. 89, 
92—Conditional order for setting aside sale—Non¬ 
performance of conditions due to difficulty or mis¬ 
take arising in terms oi judgment—Extension of 
time for performance. 

Every Court has inherent jurisdiotion vested in it to 
ensure that its order carries into effect the decision at 
which it arrives. 

Ordinarily what a Conrt does when it finds that an 
execution sale cannot be confirmed is to pa^s an order 
to that effect. Where, however, the Court goes out of its 
way in the exercise of what may b« called its equitable 
jurisdiotion with a view to end a long pending litiga¬ 
tion and passes a conditional order that the sale would 
stand set aside if the person at whose risk it bad taken 
place complied with certain oenditions within a speci¬ 
fied time but if in carrying out these conditions a difiS- 
oulty or a bona fide mistake arises on account of the 
terms of the decision itself it is the Court’s duly to do 
what is just and necessary to give effect to its true 
intention. It will in that case attach no special sanc¬ 
tity to the time limit set out in the order but in the 
exercise of its inherent jurisdiction allow him to enjoy 
the benefit of its decision by giving him Buoh further 
time as is found necessary to comply, without at the 
same time allowing tbe opposite side to suffer any 
undue detriment. The fact that he had not expressly 
sought to invoke that jurbdiction will not be oonsidered 
a sufficient reason for the Court not exercising it. 

[Paras 4, 6] 

Anno: C. P. C., 0. 21, R. 89. N. 20; R. 92, N. 2; 

S. 161, N. 2. 


Order accordingly. 
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If, Varadaraja Iyengar—for Petitioner. N, K, 
Harayana PiUai and P. I. Simon-^for Cr. Peti^ 
•Hionars Nos. l and 2 respectively. 

'Koshi J. — This is an application for review 
of the judgtnent by a Division Bench of the 
Travanoore High Court passed on 16-4-1123 in 
appeal suits nob. 640 and 658 of 1120 . Those ap- 
peals were directed against an order of the 
'learned Second Judge of Kottayam setting aside 
an execution sale under O. 21 , a. 87, Civil P. C. 
In disposing of the appeals, the High Court 
directed that in case the plaintiffs, whose failure 
to pay the defendants their value of improve, 
enents occasioned the sale, pay into the lower 
Court certain speoided amounts within two 
months of the decision of the appeals, the order 
aetting aside the sale will stand confirmed and 
that otherwise the sde will he upheld. Pursuant 
to this decision the plaintiffs' assignee, the pre¬ 
sent petitioner applied to the lover Court to fix the 
amount to be deposited and that Court passed an 
order fixing the same at Bs. 2301-ch8. 16 cash 12. 
This was after giving credit for an amount of 
S3. 10694-obs. 18-cash 4 the plaintiffs or the peti. 
tioner had paid into the execution Coart on 16-3- 
1132 while the appeal were pending before the 
High Court. The petitioner duly deposited the 
further amount fixed by the Coart and sought to 
obtain delivery of the properties which were then 
in the poa-ession of receivers appointed by the 
Court. That prayer was granted and defen¬ 
dants 13 and 14, to whom the amounts in 
deposit were due, first applied for payment out 
to them of those amounts. However, on a sub- 
uequent date i.e., on 14-4-1134, they pub in a 
petition to the lower Court stating that the 
plaintiffs bad not deposited all the amounts due 
as per the High Court's decision and that the pro¬ 
perties should, therefore, be re-delivered to them 
after coutiemation of the sale. The petitioner 
coon filed an application to the High Court 
under s. 116 , 0. P. 0. alleging that in setWrig 
out the amount to be deposited the Court had 
by an inadvertent mistake stated the sum in 
British Indian Currency instead of in the Cur- 
•zenoy of the State. The petitioner's case was 
that instead of 10694 Sirkac Rupees the order 
mistakenly stated it as 10694 British Rupees. 
By the time that petition came to be filed one 
of the learned Judges who decided the appeals 
bad retired and a Division Bench composed of 
the remaining Judge and another, dismissed 
that application on the ground ihat no question 
of passing a 'slip order* arose in the case and 
that the bouch which disposed of the appeals 
would seem “to have made a deliberate direction 
to pay into Court a sum of 10694 British Rupees 
as a condition precedent to the cancellation of 
4he sale”. This order was passed on 26-3-1126 


and the petition which gave rise to it was O. M. P« 
No. 1327 dated 23-4-1124. Soon afterwards on . 
7-4-1126, the petitioner filed the present review 
petition. The sum and substance of the review 
petition is that this Court should now hold that 
the words *10694 British Rupees* occurring in 
the judgment in A. s. NOs. 640 and 663 should 
be read as *10694 Sirkar Rupees’ and that it was 
what the Court really meani If this is done the 
deposit made will cover all the due amounts and 
no penal oonsequenoes would hence follow. 

[2] Defendants 13 and 14, who were the ap. 
pellants in those cases and now counter-peti¬ 
tioners, strenuously oppose the review. On the 
face of it the review is long out of time, but 
along with the review petition the pstitionev 
filed G, M. P. NO. 207 of 1950 to ooudooe the 
delay. It was contended that the facts set out in 
the affidavit supportiog the application for con¬ 
donation would not warrant the delay heiog 
condoned. The other grounds on which the re. 
view was opposed are that the present Bench is 
incompetent to bear it and that in view of the 
order passed on 26 3-1124 on 0. M. P. no. 1327 
it is impossible to hold that there is any error 
apparent on the face of the judgment or even 
on the face of the record. 

[8] We have given the arguments addressed 
before us from either side our best considera¬ 
tion and we are decidedly of opinion that even 
if we condone tbe delay we cannot in tbe face 
of tbe express pronouncement this Court made 
in the order on o. M. P. 1327 find our way 
to bold that the error is such as to justify 
our interference in review even on the assump. 
tion that the limitations imposed by O. 46, B. 2 
do not apply to the High Court. The order 
dismissing o. M. p. 1327 was written by one 
of tbe Judges who took part in disposing of the 
appeals and when that learned Judge ohose to 
say that the Court made a deliberate direction 
to pay 10694 British Rupees as a condition 
precedent to vacate tbe sale, it is nob open to 
us to say that there is any error apparent on 
the face of tbe judgment as required by r. 2 of 
O. 46 or any error apparent on the face of the 
record as stated in u. i. It ie nob for us to 
consider whether it was within the competence 
of the learned Judges to direct tbe deposit of 
any amount as a condition precedent to con¬ 
firm tbe lower Court’s order or whether it was 
proper to fix for such deposit an amount differ¬ 
ent from that payable under the decree. Cer¬ 
tain extracts which we shall presently quote 
from the judgment disposing of the appeals 
clearly show thit the learned Judges were 
satisfied that it was a case where tbe sale had 
to be annulled even though they were not pre¬ 
pared to agree with some of the reasons tha 
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lower Court gave for that conolusion. It is 
legitimate to ask whether the Court on its own 
could have on that finding passed the condi¬ 
tional order it made, but we should treat it as 
an instance where the Court with the tacit 
assent of the parties before it adopted a proce¬ 
dure different from the ordinary cursus curiae 
with a view to do substantial justice between 
the parties. Assuming we have jurisdiction to 
entertain the review, we cannot therefore on 
the merits find our way to afford relief to the 
petitioner by way of review and substitute the 
words "Sirkar Rupees” in place where the 
expression "British Rupees” occurs in the judg¬ 
ment to be reviewed. 

[ 4 ] This does not, however, mean we are 
powerless to relieve the petitioner of the penal 
oocsequenoes arising from his failure to comply 
fully with the requirements of the judgment to 
deposit all the amounts mentioned therein. 
Though we cannot agree that the Court meant 
to state 10694 Sirkar Rupees while it mentioned 
10694 British Rupees, reading the judgment as 
a whole, we cannot help feeling that this is a 
case where the counter-petitioners are trying to 
take undue advantage of a situation brought 
about by the judgment passed in the appeals. 
The Court, both here and below, and the 
parties, proceeded as if the deposit made on 
15-3-1122 was in terms of British Indian Cur¬ 
rency and that the value awarded for improve¬ 
ments was also in terms of the same. The 
deficit now found due in the deposit subse¬ 
quently made arose on account of that mistake. 
It is bootless to consider bow the mistake arose, 
but it is impossible to exempt the oDuoter-peti- 
tioners from all blame. The decision was given 
in open Court in their presence, or in the pre¬ 
sence of their counsel, immediately after the 
arguments were concluded. No litigant before a 
Court can be permitted to benefit by a mistake 
made by the Court nor can anybody be made 
to suffer for the Court’s mistake. No act of the 
Court can or should hurt any person. Every 
Court has inherent jurisliotion vested in it to 
ensure that its order carries into effect the deci¬ 
sion at which it arrives and wa think it only 
just and equitable that in the exercise of that 
inherent jurisdiction we should allow the peti¬ 
tioner to enjoy the benefit of the High Court’s 
decision by giving him such further time as is 
found necessary to make good the deficit amount, 
without at the same time allowing the opposite 
side to suffer any undue detriment. The coun¬ 
ter petitioners have to be compensated for the 
loss they sustained on account of ail these de. 
lays and that has to be and will be done. 

[6] In taking the above decision we have 
not omitted to consider certain facts brought 
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to our notice by the learned counsel for fh^ 
counter-petitioners. It was said that theprflsenfc 
petitioner is only an assignee who purchased llifr 
rights of the original plaintiffs as a speonlaliTe 
venture and that the case has behind it a 
history of cantankerous litigation. Those ere ia 
our opinion irrelevant considerations and if wa 
may say so without disrespect, the judgBMBh 
contained the germs for the sabsequent eoafn- 
sion. The fact the petitioner has not espnady 
sought to invoke the inherent jurisdiction of tha 
Court is, in our opinion, no sufiScient reason for 
us not to exercise it or to wait till the knrar 
Court passes its orders on the apphoatioai ttm 
counter-petitioners filed on 14-4 1124. Beal and- 
substantial justice for whose administraticK) alona 
Courts exist demands our interference at tiiiB 
stage in the manner we propose to do. 

[6] Ordinarily what a Court does when it| 
finds that an execution sale cannot be oonfinnedi 
is to pass an order to that effect. Here, howflv«,l 
the Court went out of its way in the exercise ol| 
what may be called its equitable inrisdiotiQn 
with a view to eud a long pending litigatioB. Thel 
following extracts from the judgment would 
show that on the merits the present petiHoser 
was entitled to succeed and normally be should 
have got an unconditional order in his fevoor. 
No doubt when the Court passed a ocmdikoiud 
Older be is bound by it, but if in carrying 
the conditions imposed a difiScuUy or a bona /i 
mistake arises on account of the terms of 
decision itself it ia the Court’s duty to do wbfti 
is just and necessary to give effect to its true 
intention. All that the Court wanted was tohoTO 
a long pending dispute settled within a renaem- 
able time is clear from the terms of thedoeisioo 
itself. No particular sanctity would seesQ to 
have been attached to the period of two months. 

[ 7 ] The portions of the judgment relevant for. 
our present purpose are these; 

Para 2. . . . *'As we, however, are of fcb« wiaw 
that the properties have been sold for a grossly tnado' 
quate price, it is unneoessary for us to deal with oklnv 
matters dealt with by the lower Court for setkiog aaidu 
che sale.*’ 



In the concluding portion of para a it » seen, 
stated : 

*'We are, therefore, satisfied that this is a 
the plots in question have been grossly DsdaivaliMd 
and sold for an inadequate price. The sale has, tb«»- 
fore, to be set aside on the above ground. At the aama- 
tlme, we find that defendants 13 and 14 ceased to ha ve- 
possession of these plots from Gbingom 1104 asd ttoy 
got possession only when they were appointed ieeeaTei» 
on 19-6*1108, and that from 14-4-1109. The phu^Ufe 
respondents did at no time ofier to deposit the ▼aim 
improvements. Taking these matters IntocoasidentiQB* 
we think that this is a case where the plaintilte hava- 
to be directed to deposit interest at 4% on Br. Ba- 106 i 4 » 
the amount which the plaintifis were direoted to pay 
to defendants 13 and 14 under the decree od tl^ 
Court, between 1-1-1104 and 14*4-1109. Sonaa to® 


Ohaoeo Thomma V. Itti Itpb Thomma (Eoshi J.) TraYanoore-Coohln 168^ 


1951 

after 14-4-1109, defendants 13 and 14 oaased to be 
leoeivers and now the properties are in the posBession 
of other receivers appointed by the ]ower Oonrt. So far 
as themeflne profits whioh have been oolleoted b; the 
other receivers are oonoerned, defendants IS and 14 
wlil be at liberty to recover these mesne profits from 
those receivers through the lower Court. But the 
mesne profits in the hands of the reoeivers. accruing 
after the date on whioh the plaintifis make the deposit 
as directed by this judgment, wili be oolleoted by the 
plaintifie or tbeir assignees. 

*'4. In the reault, we allow the appeals fntbe following 
manner:—The order of the lower Court setting aside 
the auction sale will stand confirmed on the plaiotifia 
or their assignees depositing in the lower Court, within 
two months from this date, the sum of Br. R;. 10694, 
with interest thereon at 4% per aonam from 1-1 04 to 
14-4*1109. It is represented that already the plaiotifis 
have deposited in the lower Court the sum of Bs. 10694. 
The plaintiffs or their assignees will deposit the balance 
within the time as stipulated above. In the event of 
the plaintiffs or tbeir assignees not depositing the 
amount as per the direction in tbia judgment, the 
auction sale will stand confirmed, and the order of the 
lower Court set aside. Defendants 13 and 14 will be 
allowed to withdraw the amounts deposited in the lower 
Court by the receivers appointed in the proceedings, 
but they will have such right only until the date on 
which the plaintiffs or their assignees mabe the deposit 
in the lower Court as per our directions. In the ctreum- 
etances of the case we direct the parties to suffer tbeir 
respective costs. Records will be sent down in one week. 
The receivers will be discharged and the property will 
be directed to be restored to the party who will be 
entitled to it as per this judgment." 

[8] The last paragraph olearly shows that the 
amount already deposited was the amount on 
whioh it was said the counter-petitionere ebould 
obtain interest for the period specified, but tbe 
earlier portion in two places distinctly says that 
amount to be Br. R3. 10694. Tho present deficit 
has arisen on acoount of the fact that all con¬ 
cerned took it for granted that tbe deposit made 
was in terms of British Indian Oarrenoy while 
in fact the deposit was only s. Bs. 10694 obs. 18- 
oasb 4. At tbe time tbe judgment was delivered 
the oounier-petitionera did not invite tbe atten- 
tion of tbe Court to the error and when the 
Court's deoision proceeds on that basis it is in 
our opinion idle to blame one side alone for it 
or to visit that side with tbe oonsequenoes arising 
therefrom. The question is not through whose 
representation the Court happened to commit 
the mistake; once tbe mistake has crept into tbe 
Court’s order tbe mistake is of the Court. Rights 
and obligations arising out of that order have 
to be adjusted on the basis that the error is of 
the Court. The source of the mistake is immate¬ 
rial. See A. I. R. 1960 F. 0. lOl at p. 133. Viewed 
in this light, we consider it to be just and proper 
that the petitioner should be given time to make 
good tbe deficit before tbe penal consequences 
arising out of the deoision can be made to visit 
on him. 

[9] A long line of decisions of the Cochin 
High Court encourages us to take this view. 


Among tbe oases we have in mind, reference may 
be made to 13 ooobin Law Reports 134; 21 ooobin 
Law Reports 79; 84 ooobin Law Reports 763 
and 36 Coohin Law Reports 672. What Achutba 
Menon J. said in 2i coohin Law Reports 72 
may with profits be quoted here: 

‘‘Even if tbe deposit was not made within time we 
are of opinion that tbe ends of justice require that tbe 
time should be extended in the exercise of our inherent 
powers. ... ... 

The recent tendency is very strongly in favour of tbe 
exercise of inherent powers wherever and whenver it is 
necessary to do justice provided that such exercise 
is not prohibited by any provision in tbe existing 
codified law. • ... ... •*. ... ... 

Farther, it appears from the order of this Court that 
this Court was of opinion that the sale was irregular 
and ought to be set aside. 

The oiroumstanoes referred to above make this a pre¬ 
eminently fit case for the exercise oi our inherent 
powers." 

[10] As the result of tbe foregoing discussion, 
and in the exeroiee of the inherent powers vested 
in ua we extend tbe period of two months fixed 
by the decision in A. s. &40 and 668 of 1120 to 
pay the amounts speoified therein as stated 
herein below and direct as follows : The lower 
Court will ascertain what amounts were due by 
the petitioner when the two months period fixed 
by tbe decision in tbe appeal expired on tbe basis 
that 1C691 British Rupees and interest thereon at 
4 per cent per annum from i 1-1104 to 14 4-1109 
bad to be paid by him then and call upon him 
to pay the balance due within one month of the 
order fixing tbe same. 1'be petition, defendants 
13 and 14 filed before that Court on 14 4-1124 
referred to earlier and now pending before it 
will be disposed of in tho light of this order. 

[11] Earlier in this order we had mendoned 
that the counter-petitioners should not be made 
to suffer on account of the delay and confusion 
following tbe decision of the appc*al9. That 
decision gave them compensation for tbeir loss of 
possession of the properties prematurely by pro¬ 
viding interest on the amount representing the 
value of improvements for a certain period and 
by directing them to receive tho mesne profits the 
receiver bad oolleoted during the subsequent 
years. The petitioner would seem to have taken 
possession of tho properties from the receivers 
as per an order of the lower Court dated 9-4-1124 
and the direction to receive mesne profits can¬ 
not, therefore, have operation for any subsequent 
period. All the amounts tbe petitioner eo far 
paid remain idle in Court and to hold tbe scales 
even W'O think that from the date of the peii. 
tioner taking possession of the properties from 
the receivers until be deposits tbe further 
amounts payable by him the petitioner should 
pay the counter-petitioners interest on the 
amount of *10694 British Rupees at 4 per cent. 
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pec annum by way of oompenBation. Suoh 
amounts also he should pay within the one 
month spEcified above or within suoh further 
•time as the lower Court may ohooae to Ex. 

[IS] In case the further amounts found due 
by the original decision as explained by us ace 
not paid within the time now prescribed the 
^consequences which that decision enviBages shall 
follow. In case the petitioner does not pay 
within the time specified by us or within such 
time as the lower Court may hereafter fix the 
e,dditional compensation we have awarded to 
the counter-petitioners, they will be entitled to 
realise the same from him in execution. The 
review petition will stand disposed of as above. 
In the oircumstanoes of the case we make no 
order as to costs. In view of our decision there 
is no need for 0 M.F. 207 and that will stand 
dismisged, 

M.K. Order accordingly. 

[G. N. 68.] 

A, I. R, (38) 1951 Travanoore-Goohia ld§ 

SaNKAKAN and GoVINDA PiLLAl JJ. 

Potnen Uthuppan — Applt. v. Nilkanta Iyer 
Venkitachalam lyen and others —Besps. 

Appeal Suit No. 436 of 1121, D/- 2-8 1950. 

(a) Debt Laws—Travancore Debt Relief Act, 1115 
(II [2] of 1116), S 2 (IX) —Usufructuary mortgage 
with lease back -T. P. Act (1882), S. 58. 

A usufruotuary mortgage exeouted by the debtor in 
favour of the creditor does not loose the legal oharaa* 
terfstic of the mortgage simply because instead of 
passing the possession, the debtor takes baok the pro* 
petty on lease, even if the mortgagor agrees to receive 
only a portion of the rent. [Para 2] 

Anno. T. P. Act, S. 58 N. 35. 

(b) Debt Laws —TravancoreDebt Relief Act, 1115 
(II [2] ot 1116), S. 2 (IX) — T. P. Act (1882), S. 58 
—Usufructuary mortgage—Personal liability. 

It is open to the parties to add aa many terms as 
necessary or expedient or agreed upon in a uanfruo* 
tuary mortgage deed so that the person who advances 
the money would be in a muob better position. There* 
fore, an uodertaking by a mortgagor to be personally 
liable for the mortgage debt in a usufructuary mort¬ 
gage will not change the oharacteristfo of the mort¬ 
gage. [Para 3J 

Anno, T. P. Act, S. 58 N, 35. 

E. P. Abraham or Applt.; N, Varadaraja Iyen¬ 
gar—for Resps, 

Judgment. — The legal representatives of 
the debtor are Che appellints. They had filed a 
vetition under Ss. 8, 9 aud 15, Debt Relief Act, 
for a declaration that they are entitled to dis¬ 
charge E.K. Ill debs as per Che terms of that 
Act. Ex. HI h styled as a usufructuary mort¬ 
gage, Ic was stated that the intention of the 
parties was to treat it only as a simple hypothe¬ 
cation bond aud so they had the right to dis¬ 
charge the debt under Ss. 8 and 9. Debt Relief 
Act. Ex HI dated 16 - 3-1119 was exeouted by the 
predecessor-in-interest of the petitioners for 


6480 paras of paddy and Bs. 600 in favour of 
the let counter-petitioner. The same day the 
debtor had taken back the properties on lease 
under Ex. II agreeing to pay a rent of 461 paras 
and li edangalies of paddy per annum. Sinoe 
possession was nob passed on to the creditor, 
it was contended that the lease was executed 
only to secure the intereet on the loan and that 
Ex, 111, therefore, evidenced only a hypotheca¬ 
tion bond. If this contention is accepted, then 
certainly it would be open to the petitioners 
to disoharge the debt under the provisions of 
the said Aob. The 1st counter-petitioner died 
and bis legal representatives had been implead¬ 
ed in the oase. They contended that Ex. HI 
was really a usufructuary mortgage and that it 
would come under the exception made in s, 6 of 
the Aot. The lower Court aooapted the objec¬ 
tions raised by the creditor and dismissed the 
petition. The petitioners in the Court below have 
therefore, come up in appeal. 

[ 2 ] It was contended for the appellants that 
possession bad not been banded over to the 
mortgagee, for, it was not the intention of the 
parties to pass snob possession. While the in¬ 
come from EX. Ill properties was about 2000 
paras of paddy and 3000 oocoanuts per year, 
the rent fixed was only 461 paras of paddy so 
that the creditor wanted only to secure the 
interest on the loan advanced and not to claim 
the whole yield from the properties. This will nol 
in any way conclude that the transaction is not 
a usufructuary mortgage. Usufructuary mort¬ 
gage is defined in s. 2 ol. (ix) of the Debt Be¬ 
lief Aot. Usufructuary mortgage is a mortgage 
where the mortgagor delivers possession or 
expressly or by implication binds himself to 
deliver possession of the mortgaged property to 
the mortgagee and authorises him to retain 
each possession until payment of the mortgage 
money and to receive the rents and profits 
accruing from the property or any part of suoh 
rents and profits, and to appropriate the same 
in lieu of interest or in payment of the mort¬ 
gage money or partly in lieu of interest and 
partly in payment of the mortgage money. So 
even if the mDrtgagor agreed to receive only a 
portion of the rent 6a3b agreement would not 
take away the legal characteristic of the mort¬ 
gage transaction. Thus even accepting that the 
rent fixed in Ex. 11 was only a portion of the! 
yield that would not detract the inferenoi 
legitimately arising from the description of thel 
transaction in Ex. IK. 

[3] It was then contended that in the case of 
uBufruotuary mortgages personal liability was 
always excluded, whereaa in ex. Ill there waft 
an undertaking to be personally liable for thel 
mortgage debt. This was stated to be tbe| 
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obataoteristio, pure and eimple of a hypotbeoa- 
kion bond. It is open to the parties to add as 
many terms as necessary or expedient or ag¬ 
reed upon in a usufruotuary mortgage deed so 
that the person who advanoes the'money would 
be in a muoh better position. These aspects 
relating to usufructuary' mortgage had been 
considered by Full Bench rulings in Abra?uim 
Nadar v, Chellappant 1943 T, L. R. 1026i 
Madhavan PiUai v. Muthuhumara Ptllait 
1943 T. Ii. B 1170, Documents practically con¬ 
taining identical terms were considered in those 
two rulings and it was held that the transac¬ 
tion evidenced a naufruotuary mortgage. We do 
not find any reason to doubt the correctness of 
those rulings. We follow the same and bold 
that III evidences a usufructuary mortgage. 

[4] There is the further fact that Ex. m re¬ 
cites a prior transaction of 1098 between the 
same parties. That is Ex. A. It was styled to 
be a hypothecation bond. This was renewed 
under Ex. ill and it is more or lees clear that 
the intention of the parties was as to what they 
meant by styling Ex. iil as a mortgage deed. 
We confirm the order of the Oourt below and 
dismiss the appeal with costs. 

[6] The respondent bad filed a cross appeal 
claiming the costs of the lower Court. The 
lower Oourt has given soma reasons for dis¬ 
allowing the same and we do not find our way 
to allow the costa of the lower Court. The cross 
appeal is, therefore, dismissed with costs. 

G.M.J. Appeal and cross-appeal 

dismissed. 
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of a tarwad becomes divided in status and ceases to be 
a karnavan when he brings a suit claiming bis share 
of the tarward properties. [Para 9] 

The suit for partition Bled by a member of the 
tarwad, however, will have no effect to create a dis* 
ruption as between the remaimog members of the 
family inter se. Such dUruptlon might arise when the 
other members who are entitled to shares in the tarwad 
properties file written statements and claim shares. 

[Para 10] 

4f. Madhavan Nair—Jor Applt.x R. Subratnania 
Iyer — for Resp, No. 1. 

Judgment.—The only pornfc urged before ub 
by the learned counsel for the appU. who is 
deft. 6 is that the Ota. below erred in granting 
a decree to the pltf. as he is only a junior 
member of a Malabar tarwad of which the applt. 
is the karnavan. 

[2] The facta may be briefly stated. The 
suit was for redemption of a usufructuary mtge. 
granted by the pltf.*s tarwad. In the plaint 
there were originally only 2 defta. of whom the 
lat was impleaded as the party in possession of 
the properties sought to be redeemed and deft. 2 
was impleaded as the karnavan of the pltf’a 
tarwad with the allegation that the Karnavan 
having neglected to take steps for redemption, 
the pltf. had brought the suit claiming relief on 
behalf of the tarwad. Defendant 1 filed a 
written statement to the effect that though 
deft. 2 was a member of the pUf.'a tarwad, be 
was nob the karnavan & that one Kesavan 
Pillai Velayudban Pillai was the Karnavan & 
that in the absence of the said Velayudban 
Pillai, the suit was not maintainable. Defen¬ 
dant 1 also staled that be was not the repreaen- 
tative of the possessory mtgee. mentioned in the 
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KuNtii Raman 0. J. and Surra- 

MANIA Iyer J. 

Kesava PiUai Velayudban Pillai — Aoplt* 
V. Krishna Pillai Govinda PiUai and others 
— Resps. 

Second Appeal No. 129 of 1123, D/- 21 11.1950. 

(a) Marumakkaihayam law — Tarwad — Rights 
of ananthiravan — Mortgage of tarwad properties 
— Right of )unior member to sue for redemption. 

Where a junior member of a tarwad euej for redemp* 
tioQ of mortgagu of tarwad properties on behalf of the 
tarwad and tbo redemption of the properties is for the 
beouQ; the tarwad and the Karnavan who is a party 
to the suit, does not claim a decree in his favour on 
behalf of the ‘.arwad : 

Held that tUe suit was not liable to be dismissed on 
the ground that the plaiiilifi was Incompetent to file 
the suit as he was only an ananthiravan. [Para 5] 

(b) Marumakkaihayam law - Partition_Suit for 

partition by member—Effect — Hindu law — Parti¬ 
tion. 

The plaint in a suit for partition is not merely evi* 
denoe of an Intention to divide, but it is a formal 
demand for partition which U an act in the law and 
which creates a division in status. Thus, a karnavan 


plaint but that he was only a sub-rntgeo. Defen¬ 
dants 3 and 4 were thereafier impleaded as 
representatives of the poaeeasory rntgeo. & the 
said Kesavan Pillai Velayudban Pillai was im- 
pleaded as deft. 6. Defendant 6 contended that 
he was the Karnavan of the pltf’s tarwad & as 
such he was the only person competent to insti¬ 
tute the suit & prayed that the euit brought by 
the p!ft. may be dismissed with costs. Defen¬ 
dant 6 also stated that be had with some other 
membeiB of the tarward, filed a suit for parti- 
tion against the pltf. & other ^ omhera of the 
tarward wherein a partition of tbo plaint pro¬ 
perties also wfts claimed. 

[3] It is not disputed that redemption of the 
properties is for the benefit of tbo tarwad. The 
only point raised is, as already moutioned, that 
the pltf. is incompetent to filo the euit as he is 
only an ananthiravan. The learned counsel 
for the applt. roliod upon Narayana Menon v. 
Kunhikrishna Menon, 6 cochin L. R. 64 , San- 
kunni Menon v. Ammu 30 cochin L. R. 639, 
Padmanahhan Raman v. Raman Narayanan, 
28 T.L. R. 81 & Chummaru Manni v. Kumaran 
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Neelagandan, 19 T. B. 211 in suppori of the 


position contended for by him. Narayana Menon 
V. Kunhikrishna Menont (6 cochin L. B, 64) was 
a case in which an alienation by a karanavan 
was Bought to be set aside by an anaothiravan 
impleading the karnavan as a party deft. The 
plfcf. sought recovery of possession of the pro¬ 
perties after setting aside the alienation. The 
karanavan who was impleaded as a party also 
claimed a decree in his favour for recovery of 
possession of the properties on setting aside the 
alienation impeached. It was, therefore, a case of 
a competition between an ananthiravan & a 
karanavan of a tarwad each claiming a decree 
for recovery of possession of tarwad properties 
on behalf of tbe tarwad. The Ct. held that the 
karanavan was entitled to the decree in prefer¬ 
ence to the ananthiravan though be was the 
pltf. In Sunkunni Menon v. Ammu, (30 cochin 
L. E. 539) it was held that a junior member is 
entitled to redeem the properties of the tarwad 
but that he is not entitled to have exclusive 
possession of tbe properties redeemed & that he 
would hold the properties, on redemption, on 
behalf of the tarwad. Padmanahhan Baman 
V. Raman Narayanan, (28 T. L. R. 3i) the 3rd 
case relied upon bolds that a junior member is 
not entitled to sue in spite of the karanavan for 
redemption of mtge. of tarwad lands except 
whan ttie interests of the tarwad as a whole 
demand such redemption for the benefit of the 
tarwad. 

[4l The authorities relied upon do not support 
tbe position contended for on behalf of the applt. 
In tbe present case tbe karanavan did not claim 
a decree in his favour on behalf of tbe tarwad 
as was done by the karanavan in Narayana 
Menon*^ case, (6 Cochin L B. 64). The pUf. in 
the present case is not gtven a decree for exclu¬ 
sive possession of the properties on his own 
behalf. The learned Diet. J. in para. 3 of his 
judgment said : “I wish to make it clear that 
the pUf. can recover possession of tbe pro¬ 
perties only on behalf of tbe tarwad.*' This 
is strictly in accordance with tbe decision 
in Sankunni M6no7is case (30 cochin L. R. 
639). The third case relied upon by the coun¬ 
sel for the applt. ia the authority only for the 
position that a junior member cannot exercise 
the tarwad’s right of redemption in spite of the 
karanavan. In Narayanan Parameswaran v. 
Vikrarnan Mathevan, 30 T. L. R. 67, M. Kri¬ 
shna Nair C. J., explained the import of Pad- 
7nanalhan Raman*s case (28 T. L. R, 31) thus at 
p. 70 ; 

"The incompetency of junior members to sue to 
redeem tarwad mtges. is not an objection that is incap¬ 
able of being waived or one, like a Queatton of limita¬ 
tion or jurisdiction, which may be raised in appeal for 
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the first time. That inoompetenoy is neither absolute 
in itself nor invariable in atringenoy. Its applioabillty 
& force are dependent on oiroamstances. It ia imposed' 
in tbe interest of the tarwad & its limits are rsaohed 
when tbe interests of the tarwad as a whole demand 
such redemption.*' 

Tbe last case relied upon holds that 
"a junior member of a Marumakkatbayam tarwad may, 
in the interests of tbe tarwad as a whole, recover 
tarwad property improperly alienated by the karanavan 
sabjeot to the general right of the karanavan to manago 
such property after its recovery." 

The view laid do vn herein is unexceptionable- 
Tbe decision, however, has obviously noapplioS' 
iion to the present case. 

[6] Tbe important point of fact in this case 
which has to be borne in mind is that tbe kara¬ 
navan did not, in his written statement, claim 
a decree for redemption in bis favour on^ behalf 
of the tarwad. He merely wanted tbe dismifsal 
of the suit brought by tbe pltf. There is not 
principle or authority to sustain the view tbatj 
in a case like this, a junior member’s suit fori 
redemption of tarwad properties on behalf off 
tbe taewad is liable to be dismissed. 

[6] It is no doubt true that the earliest view 
was that the rights of junior members were out 
of the property & not to the property^ of a 
tarwad [Mayne's Hindu Law, 6i;b Edn. p, 369] k 
that *'a Malabar family speaks through its bead 
and in Cte. of justice except in antagonism to 
that head can speak in no other way’* [Justice 
Mr. Holloway in A. s. 120 of 1862 Tellicherry : 
See Malabar Law and Custom by Lewis Moore, 
Srd Edn. p. 98], but that view did not prevail for 
any length of time. The social practices in k 
the commoDsense of, the community changed, 

& there came about a progressive recognition of 
tbe rights of junior members and a consequen¬ 
tial diminution in tbe powers of karanavans 
and rights were conceded to the anantbiravans 
in the interesls of the tarwad. The powers of 
the karanavan vested in him for purposes of 
being used for tbe benefit of tbe tarwad. Any 
misuse or apprehended misuse of tbe said 
powers was regarded as an occasion for inter¬ 
ference by CtB at the instance of anantbiravans. 

A prospective prejudicial act by the karanavan 
could be inhibited at tbe action of anantbiravans. 
Properties wrongly alienated by tbe karanavan 
could be recovered back at the instance of 
anantbiravans. Anantbiravans could, on the 
neglect of the karanavan, sue to redeem proper¬ 
ties for the tarwad. Possession of properties 
could be rfcovered back for the tarwad from 
trespassers by anantbiravans. It was only in a 
case of a conflict of discretion (interest?) between 
an ananthiravan and karanavan that the junior 
member was found to be disentitled to start 
action on behalf of the tarwad. Not that the 
junior member has no right but that it has to 
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t)e Bubjeot to the aaperiot right of the karana. 
-vaD, bona fide exercised for the benefit of the 
tarwad. If the karanavan is found to be acting 
either mala fide, in oollusion, or for his own self 
aggrandisement, owing to the constant conflict 
of interest and duty, Courts exercised their dis* 
oretion, permitted actions at the instance of and 
granted reliefs to ananthiravans in the interests 
of the tarwad. When an action started by an 
ananthiravan is admittedly for the benefit of 
the tarwad, there has never been a case at least 
4n recent times where it was held to be uosus- 
tainable. It may be, the benefit of that action 
will have to be given to tbe karanavan should 
be claim it, even in tbe very proceeding started 
by the anantbiravan, as happened in Narayana 
Menon*s case : (6 cochin L. K. 64). The kara¬ 
navan has never been recognised as having a 
power to be exercised mala fide, merely in a 
negative and destructive fashion against the 
interests of tbe tarwad as is attempted to be 
done by the applt. in this case, 

[ 7 ] The development of and changes in the 
law as aforesaid were recognised in and further 
developments made by Legislature. The Nair 
Act I [i3 of 1088 and II [ 2 ] of 1100 in Travan- 
core, XXII [ 22 ] of 1096 and XXIX [29] of 1113 in 
Oocbin, Marumakkathayan Act (Madras Act 
XXII [ 22 I of 1933) in Madras were passed con¬ 
ferring large powers on ananthiravans and 
curtailing the powers of the karanavan regard, 
ing matters in and outside Ct. The indissolu¬ 
bility of the tarwad which was the main 
foundation for tbe once recognised absolute 
powers of the Karanavan ceased with the con¬ 
ferment of a right for compulsory partition. 
Ooohin Act XXIX [29] of H 13 confers a right for 
individual partition on every mecaber and com¬ 
pletes the disintegration of the tarwad. 

[83 The applt. appears to have filed certain 
petns. in the trial Ct, depositing the mtge. 
money and claiming a decree in his favour. In 
those petns. he does not appear to have sought 
an amendment of the pleadings and the trial 
Ct. dismissed those petns. Tbe trial Ofc. states 
in para. 6 of its judgment : 

“The attitude of deft. 5 clearly shows %iat it is not 
his Interest iu the tarwad that prompted him to deposit 
the money but it is his desire to non-suit the pltf. that 
made him to deposit tbe money in Ct." 

We may here mention that no appln, was made 
even before us by tbe applt. for amendment of 
the pleadings. 

[9] One other aspect of tbe matter which 
emerges from the record must be mentioned. 
The applt. mentioned in hia written statement 
that he himself and, some other members of his 
tarwad had filed a euifc for partition of the 
tarwad properties (obviously under the Travan- 
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core Nair Act) against the pltf, and other mem¬ 
bers, Tbe result of tbe institution of the suit 
for partition was to create a division in status 
between tbe pltfs. in that suit on tbe one band 
and tbe defb. therein, i e. tbe other members, 
on the other. The plaint in a suit for partition 
is not merely evidence of an intention to divide 
but it is a formal demand for partition which is 
an act in the law and which creates a division 
in status (vide Mayne on “Hindu Law and 
Usage,” nth Bdn., 1950, p. 661 para. 460). As 
regards a member claiming his share by parti- 
tion from the tarwad and becoming divided in 
status it is stated in Kali Kesavan v. Kali 
Deiyani, 1949 t, L. R. 173 (f. B.) at p. 178 as 
follows : 

His position is that of a oo'owner in respect 
of such share, and as he is divided both lo status and 
in tbe proprietary interests in the family, he is net 
bound by tbe fortunes of tbe family, To him the family 
has ceased to exist.” 

“It begins where co parcenary begins, and 
ceases where oo-paroenary ceases" said Lord 
Dunedin in Kama Kao v. Kajah of PithapuTt 

41 Mad. 778 : (A. I. R. (6) 1918 P. O. 81), with 
reference to a oo-paroener’s right to mainten¬ 
ance. Equally true it is to say with regard to 
the right of a karanavan that “it begins whore 
the tarwad begins and ceases where the tarwad 
ceases." Assuming, therefore, that the applt. 
was karanavan of the tarwad at one time, he 
ceased to be such by the time he appeared in 
the suit and any claim which be might have had 
while he was a karanavan ceaged to ba available 
to him when, by the suit for partition, the 
tarwad was split up and there was no tarwad 
which he could represent. 

[ 10 ] We drew the attention of the learned 
counsel for the applt. to the aforesaid legal 
effect arising out of the suit for partition which 
was maladroitly mentioned by bis client in the 
written statement. His answer was that in that 
view there would be no tarwad for whose bene- 
6t pltf. could be given a decree. This objection 
to the grant of a decree to the pltf. is unsound. 
The suit for partition filed by the applt. and 
others will have no effect to create a disruption 
as between the remaining members of the family 
inter se. Such disruptions might arise when the 
defts. who are entitled to shares file written 
statements and claim shares. Until then, the 
defts. among themselves remain undivided and 
constitute the tarwad of which defendant 2 
could be the karnavan. (See Kunhilakskmi 
Ammal v. Krish7ia Menon, A. i. R. ( 35 ) 1948 
Mad. 460 : (I. L. R. (1948) Mad. 888), (See also 
Dakskayani Amma v. Audi, 20 Cochin Ij.R.461.) 

[113 The Cta. below are, therefore, right in 
decreeing the euit. This second appeal is thus 
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without merit and should be diemiseed with 
costs. 

yM>B. Appeal dismissed, 

[G. N, 65,] 
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Koshi and Govinda Pillai JJ. 

Rama Eurup Krishna Kurup — Applt v. 
Rama Kurup Achutha Kurup — Resp. 

Appeal Suit No. 285 of 1126, D/- 11*9-1950, 

Deed-Construction—Partition deed—Waiver of 
separate rights—Intention—Proof, 

The question whether any of the parties to a parti¬ 
tion deed have waived their separate rights over the 
property is entirely one of fact, to be deoided in the 
light of all the circumstances of the case; a clear inten. 
tion to waive must be established and will not be 
inferred from acts which may have been done merely 
from kindness or aSeotion. The Intention of the parties 
Is, therefore, the main test and when the provisions of 
the document are not clear enough to express the 
intention it is always proper to take evidence as to the 
surrounding circumstances and the conduct of the 
parties to evidence the intention. [Paras 4 and 6] 

P. Qovindan Nair — for AppU; K, N. Narayanan 
Nair—for Besp. 

Govinda Pillai J.—Defendant 5 is the appel¬ 
lant. The appeal is against an order passed in 
execution allowing the plaintiff to realise the 
the decree amount by proceeding against some 
of the properties attached. The plaintiff is the 
brother of defendant 4 and another sister who is 
not a party to the suit. For monies due to the 
plaintiff and realised by defendant 4 while the 
plaintiff was a minor the suit was filed and a 
decree obtained against defendant 4. Defendants 
6 to 10 are the children of defendant 4 and the 
plaintiff's claim for a decree against the sub- 
tarwad of defendant 4 was negatived by the 
trial Court. The plaintiff, defendant 4 and the 
sister had obtained certain properties from their 
father both before the Nair Act of 1088 and sub¬ 
sequently. These properties were divided in 1106 
under Ex. i partition deed. Since the properties 
obtained before 1083 were also divided and since 
the children of defendant 4 and the sister were 
eniitled to those properties, the children also 
were made parties to the partition deed. It was 
stated therein that the properties before 1088 
were divided on a per capita basis taking into 
account the grand-children of the donor in the 
female line. The properties obtained after 1088 
were divided in equal shares between the plain¬ 
tiff, defendant 4 and the other sister. It was so 
mentioned in ex. I. But in allotting the proper¬ 
ties, it was stated that schedule i was given to 
defendant 4 and her children. Three items of 
properties were now attached. The first item was 
8. NO. 96/1 with a building thereon. The second 
item was money directed to be paid by the sister 
to defendant 4 under the partition deed Ex. i. 


The third item was paddy due to defendant 4 
under a ohitty transaction. As regards the paddy 
there cannot be any doubt or dispute, for that 
was the amount due to defendant 4 and benoe 
liable for the present deoree-debt. The immov- 
able property s. No. 96/l and the money provid- 
ed therein for being paid to defendant 4 stood on 
a different footing. It was defendant 6's conten- 
tion that these were the sub-tarwad properties 
so that the plaintiff oonid not attach the same. 
The Court below overruled this objection and 
allowed the plaintiff to proceed against them 
also. 

[2} It was contended on behalf of defendant 
6, appellant, that though the grand.obildren of 
the donor were not entitled to a share in the 
properties acquired after 1098, the grouping of 
the properties into three schedules and allotting 
them to different sharers would indicate that 
the daughters of the donor intended to give up 
their separate rights wer the properties of the 
latter category so that the children also would 
become entitled to the same. The wording in 
EX. I is not conclusive on the matter though it 
is possible to put on such an interpretation on 
some of the clauses in the partition deed. The 
other portions of the partition deed would indi¬ 
cate that defendant 4 and her sister were given 
properties in lieu of their share and over which 
they had full powers of disposal. For the purpose 
of adjustment, certain monies were directed to 
be paid by defendant 4’s sister to defendant 4 
and also by defendant 4 to the sister. If those 
monies were not paid, it was stated that the 
same could be realised from the sister and her 
properties obtained on division. [The portion in 
Malayalam is omitted here. Its purport is given 
below* —Ed.] Similarly regarding the money 
due to the eieter it was stated. [Portion in 
Malayalam is omitted here. Its purport is given 
belowf— Ed.] The intention of the parties was 
therefore not clear from the provisions of the 
partition deed. 

[3] The respondent's learned Advocate had 

drawn our attention to the two rulings Philiposa 

V. Ouseph, 3 T, L. T. 802 and Naina Pillai v. 

Daivanai Ammal, A. I. E. (23) 1936 Mad. 177 : 

(162 I. C.^23). In the first case it wasa paiti- 

tion between certain Christian brothers and 

their children. The plaintiff in that case was the 

son of defendant 1. Under the partition deed 

there, defendant 1, his four surviving brothers, 

the sons of hia deceased brother and the plain- 

tiff pffpofed a partition nf their family properties 

* Second executant (i e. 4tb defeodant’e sister) and 
properties obtained on division will be responsible.” 

t “Second exeoatant has got power to recover that 
and Euoh other acDoont from the first exeontant (!• e, 
the 4th defendant) and properties set apart to her 
share.” 


1951 


Qovindan Kutty V. State (Kunhi Baman 0. J,) Trayanoore-Coohin 159 


under wbioh a ebare was allotted to defendant 
1 and the plaintiff. The plaintiff olaimed to be 
entitled to a moiety of the above share and on 
that basis sought for a partition. It was held that 
as the plaintiff had expressly admitted that he 
had no pre-existing rights over the plaint 
properties before the date of the partition 
deed that document oould not create any valid 
title in his favour. In the present case the 
properties over which defendant 5 and others 
had no right and those over which he along 
with others had the rights were divided. It was 
not clear from the partition deed as to the pro. 
perties which defendant 4*a children obtained 
because of their rights over the properties aoguir. 
ed before 1088. Equally so was the case as to 
defendant 4*8 share in the properties acquired 
after 1088. The law, therefore, as stated in 
Philipose v. Ouseph, 2 T. L. T. 802 could not be 
applied, at any rate without more evidence as 
to the attainment of the two categories of the 
properties. 

[4] In the Madras case, the often quoted 
comment on the Hindu Law by Mayne was 
extracted and followed. It ran as follows: 

“..... property which was originally self-aogaired 
may become joint property, if it has been volantarily 
thrown by the owner into the joint stock, with the 
Intention of abandoning ail eeparate olaims upon it. 
This dootrire has been repeatedly recognised by the 
Privy Coanoil. Perhaps the etrongest case was one 
where the owner bad aotaally obtained a etatutory 
title to the property under the Oudb Talukdars Act, I of 
1699. He was held by his conduct to have restored it 
to the condition of ancestral property. The qaestlon 
whether be has done so or not is entirely one of fact, 
to be decided in the light of all the circumstances of 
the case; but a clear intention to waive bis separate 
rights must be eatabliebed and will not be inferred from 
acts which may have been done merely from kindness 
or aQeotion," 

[6] The intention of the parties is, therefore, 
the main test and when the provisions of the 
document are not clear enough to express the 
intention it is always proper to take evidence as 
to the surrounding oiroumstances and the con¬ 
duct of the parties to evidence the intention. 
The parties bad not proceeded on this basis and 
both sides were complaining that their whole 
evidence had not been taken. The learned Advo¬ 
cates on both sides told ns that each of them 
had some dooumGnts with them to show the 
intention of the parties or to indicate that some 
of the obeervations made by the learned Judge 
in the Court below were not correct. We do not, 
therefore, decide the question here. We set aside 
the order passed by the lower Court and send 
back the case for fresh disposal after giving an 
opportunity to the parties to oall fresh evidence 
if they desire to do so. In the circumstances we do 
not make any order as to the costs of this appeal. 

G.M.J. _ Case remanded. 


[G. N. 66.] 
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Kunhi Baman 0. J. and Sankapan J. 

Govindan Kuity — AppU. v. State. 

Criminal Appeal No. 41 of 1950 and Be/erred Trial 
No. 9 of 1960, D/' 8 8-1960. 

(a) Evidence Act (1872), S. 24—Retracted confes¬ 
sion — Material corroboration available — Confes¬ 
sion also supported by circumstantial evidence— 
Confession need not be ignored altogether. 

[Para 4] 

Anno. Evi. Act, S. 24, N. 9. 

(b) Penal Code (1860), Ss. 300, 325, 326—Accused 

inflicting injuries on body of victim in fit of anger_ 

Injuries caused by piece of blunt stick to vital part 
—Consequent haemorrhage and collapse—Accused 
imagining victim to be dead banging body to tree 
to suggest suicide—Death resulting from asphyxia* 
tion—Evidence not disclosing intention to kill 
when beating started — Accused is not guilty of 

murder under S. 301, Travancore Penal Code_ 

Offence committed is one under S. 325 and not 
under S. 326 as stick used is not weapon falling 
within scope oi latter section. [Paras. 5, 6J 

Anno. Penal Code, S. 300, N. 34; S. 325, N. 1; 
a 326.N. 1. 

(c) Penal Code (1860), S. 325 — Punishment and 
sentence —Accused adopting atrocious method of 
torture resulting In collapse of victim — Maximum 
punishment provided in section was given. [Para 9] 

Anno. Penal Code, S. 325, N. 10. 

M, S. Joseph (State Brief) —for Applt.\ Public 
Prosecutor—for the State. 

Kunhi Raman C. J. — The first accused 
in seesioDS case No. 4 of 1S60 in the Court of 
SeBBion at Kottayam, is the appellant. The 
second accused, who was tried along with the 
first accused, was found to be not guilty of the 
charges and he has been acquitted. There is no 
appeal presented on behalf of the State in respect 
of that order. The charge against the first accus¬ 
ed was that he committed murder by killing his 
wife. The learned Sessions Judga accepted the 
case for the prosecution, held that the first accused 
was guilty under Section 301 of the Travancore 
Penal Code and sentenced him to undergo rigo. 
roue imprisonment for life, subject to confirma¬ 
tion by the High Court. The records have been 
submitted to this Court for confirmation, and 
the appeal preferred by the accused was also 
argued by bis learned counsel. 

[a] The case disclosed by the evidence for the 
prosecution was that the dead body of the wife 
of the first accused waa found banging from a 
branch of a jack fruit tree in the cempound 
adjacent to the house where the first accused 
and bis wife resided. In that house was also 
residing a widow, whose husband was the mater¬ 
nal uncle of the deceased wife of the first accus- 
ed. The case for the prosecution was that there 
waa illicit intimacy between the firet accused and 
this woman and that he waa frequently ill-treat- 
ing his wife as a oonsequenoe. There was a child 
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born to the deceased woman, about four months 
prior to the date on which her dead body was 
discovered. The main evidence against the first 
accused was the confession made by him which 
was recorded by a competent Magistrate. This 
confession has been marked as Ext. w at the 
trial. In that confession, he bad stated that on 
the night of 7-7-1124 he had caused injuries to a 
vital part of the body of bis wife by means of 
piece of pointed stick, which has been marked as 
M. 0. V. These injuries resulted in severe 
heamorrbage and the victim collapsed. The'first 
accused tried to retract this confession in the 
Sessions Court, but there is sufficient corrobora¬ 
tion of the statements contained in the confes. 
sion, especially in the evidence of p. w. 2 , a 
neighbour. 

[3] When the accused feared that his wife had 
died as a result o! the iojuries indicted by him, 
he went straight to his neighbour P. W. 2*8 house 
and called hsr son, the second accused, and 
whispered something in bis ear, and later 
appealed to her eon-in-Iaw (P. w. 3) to come 
and help him to hang up the dead body on the 
branch of a tree in an adjacent compound in 
order that people may believe that it was a case 
of suicide and that he may not be suspected of 
murder. P. W. 2 in her evidence clearly states 
that the request made by the ^first accused to her 
son-in law, p. W. 3, was distinctly heard by her. 
Tbe first acoufled had said words to the effect 
that be had caused injuries to bis wife and that 
he was afraid that she might die as a result of 
those injuries and that be wanted to dispel tbe 
suspicion that he was responsible for bringing 
about tbe death. 

[ 4 ] The first point that was attempted to be 
targued on behalf of the first accused appellant 
[by bis learned counsel, was that the retrioted 
ooufessioQ should nob be acted upon. But there 
is material corroboration to be found in the evi¬ 
dence of P w. 2, and we see no reason to ignore 
the confession altogether, since it is fully sup¬ 
ported by the circumstantial evidence in this 
case. The paramour of the first accused, who 
was tbe deceased woman's maternal uncle's 
widow, was examined as p. W. u in tbe trial 
Court. She was also suspected to be implicated 
in this murder, and since she was prepared to 
make a clear breast of what bad actually hap¬ 
pened, she was treated as an approver and her 
evidence was recorded at the trial. There is 
nothing in her evidence to implicate her in the 
oommisBiou of tbe offence except the fact that 
she assisted the first accused in removing the body 
0 ! his wife and hanging it up on a branch of a 
jack tree as already stated. She was only one 
of the people who assisted the first accused in 
hanging the body. The other person who assisted 


him, was the second accused, the son of P. w. a, 
who was ultimately found to be not guilty. The 
learned trial Judge considered that the evidence 
of p. ws. 2 , 3 and 7 corroborated the material 
averments in tbe confession made by tbe first 
accused. We see no reason to take a different 
view. Therefore so far as tbe criminal acts dona 
by the first accused are concerned, there is evi¬ 
dence to prove them. 

[ 5 ] But the main question for consideration 
is as to whether the first accused has committed 
the offence of murder as found by the learned 
trial Judge, or only a leaser offence. This has 
to be judged mainly from the evidence of the 
doctor, who has been examined as D. W. 9. 
According to the Doctor’s evidence, the in¬ 
juries inflicted by the first accused by means of 
M. 0. V. on the body of the victim, might have 
made her collapse, but did not result in her 
death. The first accused, on the evidence in this 
case, cannot be said to have entertained any 
idea of killing his wife when he started attacking 
her. He was greatly annoyed at her denying to 
grant him the favours that he asked for, and be 
wanted to retaliate. In a fit of anger he indulged in 
a brutal attack on a vital part of bet body. This 
was not done by him with the intention of 
causing her death. But, when he found that she 
fell down in a state of collapse mainly as a 
result of haemorrhage, he jumped to the con¬ 
clusion that she was already dead, aud that was 
the reason why he sought the aid of P. W. 11 
and tbe second accused to remove her body 
from inside the house to tbe adjacent compound 
and bang it on a branch of a jack fruit tree. 
According to the Doctor's evidence, death was 
caused by asphyxia as a result of banging. Tbe 
question then is, what is tbe offence which the 
first accused has committed by doing these an' 
lawful acts ? The acts that were done by him 
by using M. 0. V. if they had resulted in the 
death of the victim, would certainly have made 
him liable for murder because it could then 
have been said that he had the knowledge that be 
was doing something that was likely to result in 
death. But these acts done by him did not resnlt, 
in death and therefore for doing the acts be can- 
not be held liable for murder. The act that 
actually resulted in the death was tbe hanging 
by the neck of the victim on the branch of a 
jack fruit tree. When tbe first accused and his 
accomplices carried the body to the foot of tbe 
tree with the nefarious object in view, they 
were all under tbe impression that tbe woman 
was already dead and they were trying to screen 
the person, who was responsible for causing her 
death, from criminal liability. It was with that 
object that they carried her body, fully believ¬ 
ing that she was dead and hanged it by the* 
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to a toaneh of a fcree. In doing that aofci 
oaBnofi oettainly be said that they bad the 
oC oaueing death ov the knowledge 
tfaal deoih would resalt from such aet, beoause 
toey folly believed that death had already 
tokan place. There ooald not be any liability 
foe raordar in suoh oiroumstanoes. 

[fi] If the legal position is analysed, it amounts 
Ihia. For causing the injuries to the person 
deceased by using M. 0, V. the first 
appellant caused grievous hurt, and it 
only onder s. 325, Travanoore P. 0., that he 
ooold be held liable. The learned Public Fro. 
nookir oontends that M. 0. V in this case 
wooM come within the category of instruments 
that are described in 8. 326, Travancore P. 0. 
The deeoription given in the section is as 
floQowa: 

**Whoever . ♦ , . voluntarily causes grievous hurt by 
ps e i ifl ef any instrument for ehooting, stabbing or 
eettiag. or any instrument whioh, used as a weapon of 
o ften ee. ia likely to cause death.** 

Bi«0. V can certainly not be described as an 
isstromaut that would come within the scope of 
the above description. It is a blunt piece of 
wood aad it is beoause of the brutal manner in 
which ct was used in a delicate part of the 
body of the victim, that it brought about severe 
Ihemorrabage. We are not satisfied that the pro. 
jvisioiis of 8. 326, Travancore P. G . will be 
latlraetad in the present case to make the first 
acooB ft d liable under that section. In our judg. 
nofint, it 19 8. S25, Travancore P. 0., that will 
apply and uuler that section the first accused 
has become liable for voluntarily causing griev. 
OHS hart, as defined in s. 320, Travanoore P. 0. 

[rl The problem that has arisen in this Ori. 
minal Appeal is not entirely new. In the case 
reported in Qu^.en Empress v. Khandu, 16 Bom. 
I9i, tb^re was a somewhat similar legal posi. 
tlon. Thera, the accused had struck the deceased 
three Hovb on the head with the intention of 
killiDg him. In the present case, as we have 
already etated. there is no evidence to show that 
there was any intention to kill the woman. The 
intention was only to hurt. In that respect the 
^eaent case differs from the case in Queen-Em- 
prt«* v. Khandu, 16 Bom. 194. In that case 
efter the accused had dealt three belows on the 
head of the victim the I'itter fell down senseless 
on the ground. The accused believed that he 
waa dead, and with a view to remove all evi 
denoe of the crime committed by him, heaet fire 
to tos bat in which the victim was lying. The 
Bsedioal evidence disclosed that the blows struck 
by tha **cou3ed were not likely to cause death 
and did not in fact cause death but that death 
was fwally caused by the injuries from burning 
whan Gha accused had set fire to the hut. It was 
1951 TTa.-Co./21 & 23 


held by a majority of the Judges of the Bombay 
High Court that the accused was guilty of an 
attempt to murder under 8. 307. Indian Penal 
Code. A different view was expressed by Par¬ 
sons J.| which was followed in somewhat similar 
oases by certain other High Oourts. The learned 
Obief Justice of Bombay, whose opinion finally 
prevailed, has stated in his judgment that the 
accused undoubtedly believed that he bad killed 
his victim and that since “there would be diflfi- 
oulty in regarding what occurred from first to 
last as one continuous act done with the inten- 
tion of killing the deceased,'* the offence com- 
mited by the accused must be held to be only 
attempt to murder« 

[8] Another case, which is more to the pointi 
is the Pull Bench decision of the Madras High 
Court reported in Palani Qounden v. Emperor, 
42 Mad 547 : (A. I. E. (7) 1920 Mad. 862 : 20 Or, 
li J 404 P. B.). There the accused struck faia 
wife a blow on her head with a ploughshare 
whioh, though not shown to be a blow likely to 
cause death, did in fact render her unconscious 
and, believing her to be dead, in order to lay 
the foundation of a false defence of suicide by 
hanging, the accused hanged her on a beam by 
a rope and thereby caused her death by strangu¬ 
lation- It was held by the Pall Bench that the 
accused was not guilty of either murder or 
culpable homicide not amounting to murder. 
That was the opinion expressed by the Pull 
Bench on a reference made to it, and the learned 
Judges agreed with the decision of Sergeant, G. J., 
in the case reported in Queen-Empress v. 
Khandu, 15 Bom. 194. When the matter went 
back again to the Division Bench, the Judges, 
who originally heard the case, convicted the 
accused of grievous hurt under 8. 326, Indian 
Penal Code. In another case, that came up before 
the Madras High Court, reported in In re Kali- 
appa Qoundan, 67 Mad. 158 ; (A. I. R. (20) 1933 
Mad. 798 : 34 cr. L. J. 1109), the Court took the 
view that since the intention of the accused 
throughout was to kill the woman, who was the 
victim, they were clearly liable for murder. The 
headnote which describes the facts of the case 
fairly and accurately is as follows : 

“The aooused, who bad formed a deliberalo plan to 
kill a woman and who bad intended to kill her, decoyed 
bee under pretence of taking her to a eiok relation. On 
the way they had a struggle with the woman during 
whioh hor fell off or was removed. An attempt 
might have been made to strangle her. She was imme¬ 
diately dragged either in an uaoonscioue or aemi consci¬ 
ous oonditioD on to the railway line, her body was put 
acoro 58 the railway lice in such a way that her neck 
lay acros a the rails, and she was killed by a passing 
train. The accused did not put forward tho case that 
they believed the woman to be dead when they put her 
body Rorosa the railway line. 

Held : That the accused were guilty of the offence 
of murder and that the Sessions Judge erred in holding 
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that they were guilty only of the offenoe of an attempt 
at murder under S. 307, Indian Penal Code/’ 

It will be seen that the facta in that case differ 
from the facte of the present case, because the 
accused never put forward the defence that they 
believed the woman to be dead when they put 
her body across the railway line. The intention 
wag clearly to murder, and the manner in which 
they put the reck of the victim on the railway 
line in order that the wheels of the train might 
pags over it and kill her, clearly indicated what 
the object was in resorting to this gruesome 
method of killing tbe woman. In our view, the 
present case is very much like tbe case reported 
in Palani Goundan v. Emperor, 42 Mad. fi47 : 
(A.I.R. (7) 1920 Mad. 862 1 20 Or. L. J. 404 F.B.). 
Here, as in that case, tbe evidence does not dis¬ 
close that there was any intention to kill the 
woman and in tbe circumstances, we have, as 
already stated, taken tbe view that the offence 
committed by the first accused appellant is not 
murder, but only of causing grievous hurt under 
S. 326, Travanoore Penal Code. The decision of 
the trial Court should accordingly be altered. 
The conviction for murder cannot stand. The 
conviction can be only under s. 325, Travancore 
Penal Code. The sentence also must be set aside. 

[9] The next question is that punishment 
should be awarded to the accused. He has 
Indulged in torturing his wife in such a manner 
that she collapsed as a result of tbe torture. A 
very atrocious method of torture was adopted by 
the accused, and in our judgment, he deserves 
tbe maximum punishment which is provided in 
S. 326, Travanoore Penal Code, namely, rigorous 
imprisonment for seven years. We accordingly 
alter the sentence to a sentence of rigorous im- 
prisonment for seven years. 

Af. K. Order accordingly. 

[C. N. 57.] 
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KuNHi Raman 0. J. and Sobramania 

Iyer J. 

Eaman Pillai Nanu Pillai and others — 
Applts. V. N. Manian Maniaru and others — 
Besps. 

Appeal Su:t No. 216 ol 1122, D/-1-12-1950. 

Malabar Law — Tarwad—Debt-Debt contract¬ 
ed by karnavan or other members—Binding nature 
—Who can challenge—Legal necessity— Onus of 


show how those debts are not binding. They may ias» 
oeed in dieobarging that onus if they show that, tti» 
money borrowed was aotoally used for a non-tairwaA 
purpose or that the financial position of tbe family wa» 
such that no loan at all need had been taken. Oo Ibit 
being shown, the burden shifts on to the sbonJdn ol' 
the creditor who can either prove that a nceesrity 
actually existed or that he was satisfied on a bona fido- 
enquiry that such a necessity existed &■ that on tbai 
faith tbe loan was given, in which case, he would bdo- 
oeed in getting a decree against the family even tboo^ 
it may be found that tbe necessity did not really cziat* 
What would be (he nature & quantum of evldenee zb* 
quired for a Ot. to find that the burden shifts from Ibo- 
shoulders of one party to the other is a matter depuid- 
ing upon the faots of each case. The creditor need eoo- 
cern himself only with an existing necessity & need noi 
consider how that nefiessity was bronght about, pvo^d* 
ed that he did not participate in creating tbst neoessi* 
ty. (Pan 61^ 

It is not incumbent upon a creditor who advanee*. 
money for discharging an existing debt of a family^ 
when the karnvan, the senior anantAiravnne A; sevenl 
other ananthiraunns, all alike admit the existeoee At 
binding obaraoter of tbe debt, to make any lortber 
enquiry as to tbe existence of the debt. Law does not. 
call upon ‘him 'to see to tbe application oftbe moiMy 
advanced by him. [Pan 2}' 

P, Oovindan Nair — for AppUs.; M, P. 
krishna Pilla\—fof Betp. (No. 4), 

Subramania Iyer J.— This appeal is fileft 
by defts. 10, 17, 65, 66, 69 & 70 against the jadg^ 
ment & decree of tbe learned Diet. J. of Qnilon 
in 0. S. 98 of 1100 on bis file. Tbe suit was by 
certain junior members of a Malayala Brabmiib 
lllom for removal of deft, l a Karnavan Iront 
management, for declaration of deft. 9 the senior 
anantbiravan as unfit for managership, & for 
setting aside as many as 43 alienationsof family 
properties made by defts. 1 & 2 in oonjnnofon 
with certain other members of tbe family. 

[2] Tbe learned Dist.J. first disposed of tbeaiiii 
decreeing tbe same as sued for exoeptinreapeokol 
some of the alienations. At tbe instance of some 
of tbe defts. alienee, the decree was set aside in 
part & tbe suit was restored to file & was again, 
disposed of by the learned Judge by tbe decree 
dated 2l9t Kumbhom 1121 , against whidb ihia 
appeal is filed, 

[3] It was represented before ns by botb Bides- 
that tbe appeal, in so far as it related to defW 
applt. 10 may be dismissed as he has adjusted 
the matter with the pltfs. reaps, out ol Ot. &. 
certain registered doouments have been pxoduo- 
ed to evidence the adjustment. The appeal is^ 
accordingly dismissed so far as it relates to 
deft, applts. 1C 


proof. 

Debts contracted by a karnavan would be presum¬ 
ed to be binding on the tarwad. This presumption 
extends to debts contracted by junior members on be¬ 
half of tbe tarwad if they had tbe antecedent consent 
of or if they bad been afterwards Bc:epted & ratified 
by, the karnavan. Junior members who are not parties 
to tbe contracting of the debts are entitled to impeach 
•uoh debts as not binding upon tbe family. The onus 
would be upon the persons impeaching tbe debts to 


[4] The remaining applts. are interested only 
in three transactions & they are evidence by 
Exs. Ill, V & XXIX. These are possessory intgeB. 
for Bs, 600, rb. 330 & Rs 100 respectively. Tha 
learned Judge considered these transactionB in- 
Paras, ii, 12 , & 24 of bis judgment & came 
the conclusion that they are supported Iv 
siderations. However, the learned Judge did Bofe< 
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find hia way to upholding these transaotiona on 
the ground that necessity of the family has not 
been established by the alienees on whom in bis 
view is the onus to establish it. The learned 
Judge based his oonoluaion also on the ground 
that the olaimauts oreditora had not proved ap¬ 
plication of the money borrowed. 

[6] The finding of the learned Judge on the 
question of consideration was not oanvaased 
before us. Mr, Ramakrishna Pillai learned coun¬ 
sel for the pitfa. reaps, frankly conceded that 
the finding as to the consideration has to be up¬ 
held. Though the Malaysia Brshmana Act III 
[3] of Ho6 (Travancore) is applicable to the 
parties, the transactions in question being of a 
date anterior to the coming into force of that 
Act, the case falls to be decided aoaording to 
law prevailing at the time of the transactions. 
That law so far as is necessary may be thus 

I mitated; Debts contracted by a karnavan would 
)e presumed to be binding on the fcarwad. This 
resumption extends to debts contracted by 
unior members on behalf of the tarwad if they 
lad the antecedent consent of or if they had 
)6en afterwards accepted & ratified by the kar- 
lavan. Junior members who are not parties to 
he contracting of the debts are entitled to im- 
)eaoh such debts as not binding upon the family. 
The onus would be upon the persons impeaching 
he debts to show how those debts are not bind- 
□g. They may succeed in discharging that onus 
f they show that the money borrowed was actu- 
illy used for a non-tarwad purpose or that the 
inanoial position of the family was such that 
10 loan at all need had been taken. On this 
>eing shown, the burden shifts on to the shoul- 
iera of the creditor who can either prove that a 
lecessity actually existed or that he was satis- 
ied on a bona fide enquiry that such a necessity 
listed & that on that faith the loan was given, 
m which case, be would succeed in getting a 
decree against the family even though it may be 
found that the necessity did not really exist. 
What would be the nature & quantum of evi 
denoe required for a Court to find that the bur-' 
den shifts from the shoulders of one party to the 
other is a matter depending upon the facts of 
each case A: no out A dried rules can be laid 
down by applying which it could be asserted 
whether the burden fads shifted or not. The cre¬ 
ditor need concern himself only with an existing 
Qeceasity & need not consider how that necessity 
was brought about, provided that ho did not 
participate in creating that necessity. Even in a 
case where, by proper management, a family 
would be free from the necessity to borrow & 
such a necessity is brought about by mismanage 
ment of those entrusted with the management, 
a debt contracted for meeting the necessity 


would bind the family if the creditor advancing 
the amount is unconnected with the mismanage¬ 
ment. A creditor need not see to the application 
of the money lent by him. This was laid down 
by Their Lordships of the P. 0. as early as in 
Hunoomanperasaud Panday’s case, Bunooman. 
Persaud Pandey v. Mt, Bahooee Mundraj 
Koonv'eree, 6 M. i. A. 393; (18 w. r, 81 p. c.) & 
followed over after. 

[6] These principles are well settled. The 
learned counsel for the resps. pltfs. after refer¬ 
ring to the authorities, particularly to a judg¬ 
ment of Sadasiva Iyer, C. J., in Krishnan 
Aiyappan v. Padmanabhan Eama, ai x. l. a. 
239 which was followed by Sahaaranama Iyer] 

in Sanlcunny Menonv. lyyahhu, (24 cochin 
L. R. 86), fairly & frankly conceded, that the 
view of the learned Diet. J. that on the facts of 
this case the creditors should have, besides pro¬ 
ving consideration, also proved the necessity for 
the loan & application of the money borrowed, 
cannot be supported. His only contention was 
that though the debts in question were real & in 
law there will be a presumption of family neces¬ 
sity in respect thereof, the junior members are 
not concluded thereby & that they are free to 
rebut the presumption of necessity. He also con¬ 
tended that the pltfs. have rebutted the pre¬ 
sumption. To support this contention, be relied 
upon the evidence of p- w. 1 pltf. i who says 
that the family had an income of 3,C00 paras of 
paddy & Rg. looo, per year. He also relied upon 
the evidence of deft. 6 as D. w. u who admitted 
that the family was posseesed of paddy lands to 
the extent of 100 paras of seed-sowing area He 
said that there were only a few members in the 
family & that this income must have been suflS- 
oient to meet the expenses of the family & leave 
a surplus. To appreciate this contention one had 
to look into the history of the family. The family 
consisted of a father, mother & 4 sons. The father 
being old. executed, in conjunction with his 4 
sons, a family karar, ex. a , on 14 . 12 . 1093 , 
whereby of the three estates of the family, the 
Adoor estate was put in the management of 
deft. 1 who is the eldest son & his immediate 
younger brother who is now no more, the Quiton 
estate was put in the management of deft. 2 who 
is the third son A'bis immediate younger brother 
who is now no more & whose widow is pltf 3 

The third estate which the family had was direc¬ 
ted to be managed by these two branches in 
alternate years, to equalise the benefit or detri 
ment as the case may be arising out of such 
management. Provision was made for the dis- 

in the karar allot¬ 
ting specific debts to the respective branches 
living m the respective eatates. Provision waa 
also made for the maintenance of the parents & 
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for other expenses in connection with the family 
by way of entertaining relations & guests. Per- 
Buant to this karar, the two branohea lived 
separately, & managed their respective estates 
as provided thereunder. In the course of this 
arrangement, however, some debts had to be 
incurred which occasioned another karar on 
21-5-1099, Ex. P, by which time the younger 
brother of deft. 1 was no mote. Exhibit P is by 
the father as also by the three surviving sons. 
This karar conhrms the original karar, Ex. A & 
the management thereunder Sc in fact perpe¬ 
tuates it. Provision is made for the discharge 
of an amount of Bs. 2000 which was the debt 
incurred by the branch of deft. 1 Sc another 
amount of Rs. 2923-8.0 which was a debt con. 
tracted by the branch of deft. 2 . It is provided 
that these debts should be discharged by each 
of the two branches by execution of possessory 
mtges. Hypothecations are prohibited as they 
would lead to the accumulation of interest. 
Oat right sale of the properties is also prohibited. 
No details of the above debts of the respective 
branches are given in ex. p which mentions 
only the total amount of the debts as aforesaid. 
The three documents in question in this appeal 
were executed by deft. 2 in oonjunotion with bis 
deceased younger brother who was a member 
of that branch. They are within 3, 4 & 9 months 
from the date of Ex. p Sc the total amount taken 
under the three documents is well within the 
limit of the debt of deft. 2 mentioned in ex. P 
the total being only Ba. 1,730. The documents 
recite that the advances were taken for the pur- 
purpose of dischargicg the debts mentioned 
in Ex. P, 

[ 7 ] The father died within a few months of 
the date of Ex-P. The sacviviog sons appear to 
have borrowed money for purposes of treatment, 
the funeral & other obsequial ceremonies & 
executed a karar in the year 1100 makmg provi¬ 
sion for these debts & for the continuance of the 
management pursuant to the provisions of 
Bxa. A & P. These facts apoear from the plaint 
itself. In the year 1103, deft, i took a release 
from deft. 2 of his rights as manager under the 
earlier karars & provision was made for his 
maintenance. The pltf. was a minor & attained 
majority, according to him, only in the year 1096. 
He is the son of defb. 1 & belong to his branch. 
He is thus hardly likely to have had any know¬ 
ledge about the income of the properties allotted 
to the respective branches. In fact he does^not 
pretend to be acquainted with the details either 
of the income or of the expenditure of the family. 
He refers to the income as 3,000 paras of paddy 
&. R=>. 1000 per year: iu a vague manner & that 
is the total income of the entire properties of the 
family. Again the income of the family, what¬ 


ever it might have been, was not even sufficient 
for the maintenance of the family membeta & 
other family expenses as admitted in para. 6 of 
the plaint which raises a complaint against 
defts. 1 & 2 to the effect that though the income 
of the family would have been eufficient for all 
the expenses & even to leave a surplus, defts. 1 
& 2 having squandered the income for unneces¬ 
sary expenses, that part of it which was made 
available for family expenses was insufficient 
therefor. If so, there is good reason to believe 
the truth of the statement contained in Ex. F as 
to the existence of debts Sc ihat those debts, 
whatever the the amounts were could not have 
been discharged from out of the income. Apart 
from this, the very fact that Ex. P. provides 
for execution of possesBOty mtges. for di-charge 
of the debts, whose existence Sc binding 
character was admitted therein, would indicate 
that the income was not-suoh as, at any rate, to 
leave a surplus towards discharge of debts. 
Ex. HI is a subsequent possessory mtge. over 
the properties which were already in the posses¬ 
sion of strangers on posaessory mtges. It refers 
to as many as 4 mtges. executed by the father 
of defents. 1 and 2 in the years 1083, 1087,1091 
& 1094. The mtgee. of Ex. HI was diieoted to 
redeem these earlier mtges. for which a sufficient 
part of the consideration was reserved. The 
fresh advance under Ex. ill is only RS. 600. 
Exs. 33, 39 & 40 would show that the father had 
incurred other debts as well. Even the learned 
counsel for the resps admitted that the father a 
debts would amount to over Bs. 4000. In the 
plaint, however, the father is extolled as a very 
good karnavan who has done a lot of good for the 
family. With the extent of properties in his 
possession & a small number of members to be 
maintained, if the father should have incurred 
debts & those debts should have been subsisting 
even at the time of Ex. A, it is clear that the 
income of the family could not be what is stat¬ 
ed by pltf. 1 or, if that was the income, the 
expenditure should have been in excess of that 
income. The pltfs raised complaints only against 
defts 1 & 2, No complaint is raised against the 
fatber nor against the deceased younger brothers 
of defts. 1 & 9. The father & these younger 
brothers were parties to Exs. A & P & deft. 2*0 
younger brother was party even to the transac¬ 
tions which constitute the subject matter of this 
appeal. It is thus clear that tbe pltfs have not 
succeeded in rebutting the presumption of family 
neoeasity which the law allows in favour of th® 
creditor. It is not necessary in this case for tbe 
creditor to depend even upon that presumption 
because this is not a case where a debt is con- 
tracted for the first time for which necessity to 
borrow has to be found. This is a case wbero 
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debts existed & these transaotions impeaohed 
evidenoe only the execution of new doonments 
under whiob moneys are borrowed for the pur¬ 
pose of disoharging these debts. It is not inoum- 
bent upon a creditor who advances money for 
discharging an existing debt of a family, when 
the karnavan, the senior ananthiravana & several 
other ananthiravans, all alike admit the exist¬ 
ence & binding character of the debt, to make 
any further enquiry as to the existence of the 
debt. Law does not call upon him to see to the 
application of the money advanced by him. 
Under the circumstances we consider that the 
only OOE elusion possible in this case is that 
ExB. Ill, V &XXIX which are impeached, are not 
open to impeachment & that the transactions 
are valid & binding upon the family & upon the 
properties. 

[8] The appeal in so far as these transactions 
viz., Exs. Ill, V & XXIX & appUs.-defts. 17, 65, 
66, 69 & 70 are concerned, is therefore allowed 
with proportionate costs. The appeal in so far as 
it relates to Ex. xxv & the appU. deft. 10 is 
concerned will, as already mentioned, stand dis¬ 
missed. 

j^.S. Appeal partly allowed, 

[C, N. 68,] 
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Sankaran and Gangadhara Menon JJ. 

K. Ommamman Vydian & another — Applts, 
V. K. Kunjukoshi Vydian and others — Resps. 

Appeal Suit No. 6S0 o( 1122, D/- 3-10-1950. 

(a) Civil P. C. (1908),O. 9, R. 13—Exparte decree 
obtained by fraud—Suit to set aside. 

Where the service of eummons is effected under a 
false address of eervice through the fraud of the pitf. 
the ex parte decree & the execution proceedings pursuant 
thereto are invalid & liable to be set aside on a suit 
instituted by the deft, for that purpose. [Para 5] 

(b) Civil P C. (1908), O. 32, R. 15 — Execution 
proceedings—Judgment debtor of unsound mind— 
Sale without appointment of guardian—Validity. 

Where in execution 6T'a deorce the fact that (he 
judgment debtor Is of unsound mind is brought to the 
notice of the Ct. it is the duty of the Ct. to investigate 
into it & appoint a guardian if the person is found to 
be under disability as alleged, before prooEeding with 
the execution. If the Ct. proceeds with the execution 
without appointing a guardian the proceedings are 
without jurisdiclioD & consequently the execution sale 
is also invalid &, liable to be set aside. [Para 71 

Anno : C. P. 0., O. 32, Gen. N. 2. 

T. N. Subramania Iyerfor AppUs.; T, K. Joseph 
—for Resp, No. 1. 

Gangadhara Menon J.—The pltfs. are the 
applts. The suit was for setting aside the decree 
& the execution ptcoeedings in o. 3. 306 of mo 
& for recovery of possession of the property with 
mesne profits. 

[2] The pltfs. & deft. 1 are direct brothers. 
PItf. 1 is alleged to be of unsound mind & therefore 


pltf. S has brought the suit as his guardian. The 
father of pitf. S & deft. I executed a settlement 
by which he allotted properties to his children. 
The plaint property fell to the share of plaintiff 1 . 
He executed a hypothecation bond in favour of 
one Kochukoehy Koobukiriyan Vaydian for 
BB. 76 on 28-11-1103. Thereafter he left for 
F.M.S. & is stated to have returned in the year 
1112 as an insane man. While pitf. 1 was away 
in F.M S. delt. l is alleged to have obtained an 
assignment of the hypothecation bond & fraudu¬ 
lently obtained a decree in O. S. S06 of 1110. It 
is also alleged that after the return of pitf. 1, 
deft. 1 knowing that he was of unsound mind 
brought the plaint property in Ot. auction 
without appointing a guardian for him as 
enjoined under law & purchased the property in 
auction & obtained delivery through Ot. After 
delivery deft. 1 sold the property to defts. fl & 9 
under Ex. IX sale deed. The proceedings in 
execution & the sale are impeaohed as invalid. 
Pltfs. therefore seek to set aside the decree & 
execution proceedings, & recover possession of 
the plaint property with mesne profits. 

[3] Deft. 1 denied the allegation that pitf. 1 
was in F. M. B. at the time of the suit & the 
decree in o. 8. 206 of 1110. He contended that 
pitf. 1 returned from F. M. S. in the year 1108 
that he was & continues to be of quite a sound 
mind & that the decree & execution proceedings 
& the sale in favour of defts. 2 & 3 are valid. 
Deft, 2 supported the contentions of deft. 3. The 
lower Ct. upheld the contentions of the defts. & 
dismissed the suit. 

[4] The decree in O.S. 206 of UlO is impeached 
on the ground that at the time of the suit & the 
decree pitf. 1 was in F. M. S. that deft, l who 
was aware of it gave false address of service & 
by obtaining a false endorsement deceived the 
Ct. into the belief that there was proper service 
of summons & thereby through fraud obtained 
an ex parte decree. Therefore the first point for 
determination in this appeal is whether pUf. l 
was in F.M S. at the time when the suit o. s. 
206 of mo was filed A the decree was obtained. 
(After discussion of the evidence the judgment 
proceeds). The oral and the documentary evi- 
denoe therefore lead us to the conclusion that 
pUf. 1 was in F. M. 9. at the time of the insti¬ 
tution of the suit & the passing ot the decree in 
O. S. 206 of 1110 & that he returned from 
F. M. 8. only by the end of 1112 M. E. as stated 
in the plaint. 

[5] It follows that the case of the defts. that 
pitf. 1 was residing in Aiyanvila Puthen Veedu, 
Kadappa Muri as stated in the plaint in O. S. 
206 of 1110 is clearly false, deft. 1 who is the 
direct brother of pitf. 1 must have given this 
false address with the full knowledge .that 


166 Traianeore-Coohin M. Kunju Auv.M.K. Mohammbdu 


pUf. 1 was away in F. M. S. The eummona in 
the case has been destroyed. Therefore there is 
no knowing what the endorsement on the 
summons was. However the oiroumstances of 
this case dearly indicate that the servioe of 
jsummons in o. S, 206 of liio was effected under 
a false address of service & an ex parte decree 
was obtained through the fraud of deft. 1 who 
was the pltf. in the case. The decree in o. S. 
206 of mo & the execution proceedings pursuant 
thereto are therefore invalid & ate liable to be 
set aside. 

[6] Further it is clear from the evidence of 
pltfs.’ witnesses 1 to 3 that pltf. l returned from 
F. M. S. with some mental derangement though 
deft. 1 stoutly denies this. When execution was 
taken out & the property was brought to sale 
pltf. 2 filed Ex. ir, petn. in Court on 17-11-1117 
stating that pltf. 1 was of unsound mind & that 
the sale should be postponed. This petn. was 
opposed by the decree holder & it appears to 
have been rejected. When the fact that the judg¬ 
ment-debtor was a person under disability was 
brought to the notice of the Ct. it was the duty 
of the Ct. to investigate into it & appoint a 
guardian if as alleged the person was found to 
be under disability before proceeding with the 
exeoution, for, in case of any disability as 
alleged, the Cts. get jurisdiction to proceed 
with the exeoution only after a proper guardian 
is appointed. This was not done. The sale was 
held & confirmed & subsequently delivery also 
appears to have been effected. 

[ 7 ] Exhibit P dated 12-7-1920 is a certificate of 
the medical officer in charge of the Colampara 
Mental Hospital where pltf. 1 was kept under 
observation. It states that pltf. i was then 
suffering from oonfuaional insanity. It is con¬ 
tended that EX. P is of no help since the Ct. sale 
was on 17-11-1117. But pitfa.’ witnesses l to 3 
clearly swears that pltf. l was suffering from 
mental derangement ever since he returned 
from F. M. S. We believe their evidence & hold 
that at the time of the execution proceedings in 
O. B. 206 of 1110 , pltf. 1 was of unsound mind. 
The exeoution proceedings conducted without 
appointing a guardian for pltf. 1 ate therefore 
invalid. The proceedings in exeoution are liable 
to be set aside for this reason also. Consequently 
the sale-deed Ex. ix. executed by deft. 1 in 
favour of defta. 2 & 3 is also invalid & liable to 
be set aside. 

fe] The learned Munsiff finds that the defts. 
are in possession of the plaint property & the 
mesne profits of the property is Bs. 25 per 
annum. We confirm this finding. 

[9] Therefore as prayed for in the amended 
plaint the decree & execution proceedings in 
o. 8. S06 of 1110 & also Ex. IX sale-deed are set 


(Subramania Iyer JJA. LS, 

aside & pltf. 2 on behalf of pltf. 1 is allowed to. 
recover possession of the plaint property with 
mesne profits at the rate of Bs. 25 pet annum 
from Karkadagom 1118. 

[ 10 ] In reversal of the decree of the Ct. below 
we allow the appeal with costs in both the Ots, & 
decree the suit as indicated above. The memo¬ 
randa of objections filed by the resps. are dia- 
missed with costs. 

K,S. Appeal allowed. 

f ^ 

LG. N. 69.] 
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Kunhi Raman 0. J. and Subramania 

Iyeb J. 

Meetheeyan Kunju Ali — AppU. v. Moham- 

madu Kunju Mokammedu — i^sp. 

Appeal Suit No. 54 of 1124, D/- 24-11-1960. 

Debt Laws—Travancore Debt Relief Act {II [2] 
of 1116), S. 3—‘Incurred’—Meaning of. 

Through the ground of liability for meane profita 
namely wrongful poaaesaion by the judgment*debtor 
of the decree-holder’s property, may exist before 23id 
of Dhanu 1112 the liability itself can be said to 
have been ‘incurred’ only when the Ct. fixed it by its 
decree passed after that date. Hence in such a case 
the Act will not apply & the reduction of interest 
provided for by the Act will not be available to the 
judgment-debtor. [Para 8] 

M. P. Verghese—for AppU.; T. S. Krishnamoorthi 
Iyer—for Resp. 

Sabramania Iyer J.—This is an appeal 
filed by deft. 1 judgmenidebtor against an 
order passed by the learned Dist. Munsifif 
of Vflikom in execution proceedings dated 
S-7-1124. The only point urged on behalf of 
the applt. in the appeal is that the lower Ct. 
should have reduced the interest on the mesne 
profits to 6 per cent, for the period between 
23-5-1112 & 31-11116 & to 4 per cent, from 
31-1-1116. 

[2] The suit was for ejectment claiming 
mesne profits. The Munsiff before whom the 
suit was filed dismissed the suit by decree 
dated 30-21116. The pltf.-appealed to the H. 0. 
of Travancore & the H. 0. in A. 8, No. 627 of 
1116 allowed the appeal & decreed the suit with 
mesne profits from the year 1102 & interest on 
each year's mesne profits at 9 per cent. That 
decree dated 31-12-1120. In the coarse of 
the execution proceedings of this decree deft- 
applt. 1 raised the contention which he urges 
before us in appeal. The question is whether 
the applt. is entitled to raise the question in 
exeoution proceedings, not having raised it 
during the course of the suit & appeal. The 
applt. contends that the award of interest is a 
matter relating to jurisdiction & therefore the 
question can be considered in execution & to- 
lies upon two decisions, namely, 34 T. L. J. 809 & 
Gopal Iyer v, PitcHa Pillayt I960 K. L. T, 59. 
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C9] The claim bemg one foe meane proEfca it 
'manda in damages & can be said to have been 
^inonrred* only when the Ot. fixes the liability 
^ passes a decree therefor. Aa mentioned al. 
teady. the H. 0. passed the decree only on 
81-U-llso. Section 3, Travanoore Debt Belief 
Aot, Act II [ 3 ] of 1116, applies only to debts 
'tnoarred' before the SSrd of Dhanu 1112 . Though 
ibogcoand of the liability for mesne profits, 
namely, wrongful possession by the applt. of 
the decree-holder's properties, existed before 
the date mentioned in the said section, 
the liability itself oan be said to have been 
'inoacred only when the Ofc. fixed it by its de- 
ocee. A similar question arose under the pro. 
Tiaiona of the Cochin Agriculturists’ Relief Aot 
In Vaaudevan Namoodiri v. Mundooc Church 
(uai oochin 166) where K. S. Krishnaswami 
Iyengar C. J., sitting with V. K, Krishna 
Manon J. held that the word ‘inourred’ can be 
|intecpceted aa meaning ‘made payable*. On 
that ▼tew also with whioh we respectfully agree, 
the liability for mesne profits in this case was 
incurred’ within the meaning of s. 3 of 
AQt u [ 2 ] of 1116 only on 31-12-1120. If so, the 
Debt Belief Aot will not apply to the case Sc 
the redaction that is provided for by the Aot 
will not be available for the applt. 

C4l In the view that we take it is not neces¬ 
sary to consider the correctness of the view 
'teten in 84 T. L. J. 809 & Gopala Krishna v. 
Pitcha Pillai, i960 K. D. T. 63 about whioh 
we entertain serious doubts, 

Cil The result is the appeal fails Sc is die- 
miaBed with costa, 

H, Appeal dismissed. 


[C. N. 60.] 
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<iOVlMDA PiLLAI & QaNGADUARA MENON JJ. 

Akavnad Pillai Saithu Muhammad (t others 
— Applit. V. State. 

Orimiaftl Appeal No. 147 to 119 of 1950, D/- 1311- 

1960. 

(•) Penal Code (1860), S. 34—Travanoore Penal 
Code, Ss. 23, 341, 453, 509 (U) — Accused entering 
Into house of complainant with common intention 
to do some mischief to complainant’s wife —One of 
eccuaed found guilty under Ss. 341 & 509 (!i)& 
other accused found guilty under S. 453 — Each 
accused must be held constructively liable for 
olleacea which his co-accused bad committed by 
rewnoJ S. 28. [Para 5] 

Aaim : Penal Code, 8. 34, n. 8. 

(b) Penal Code (1860), S. 376—Evidence — Rape 
by several accused - Evidence of ravished woman 
unreUable with reference to some accused — It is 
unsafe to act on her evidence with respect to other 
accused unless it is corroborated by independent 
tntimoay either direct or clrcumstantial—Evidcnce 

S, 133. [Paras 7 dc 8] 

Anno : E?i. Act, 8. 133, N. 4. 


(c) Criminal P. C. (1898), S. 238 — Accused 
charged under S. 376, Penal Code — Charge men¬ 
tioning all elements constituting offence under 
S. 354, Penal Code—Accused :can be convicted of 
minor offence under S. 354. [Para 9] 

Anno : Cr. P. C., S. 238 N. 1 & 2, 

P. /. Simon (in Nos, 147 d 148) and Mathew 
Mu*ichen [in No. 149)—for Applts.;Qovt. Pleader, A. 
Sanhara Pillai—for the State. 

Judgment.—Aooueed l, 6 & 2 are the appUst 
Acoueed l & 2 were convioted under SB. 376, 453i 
fi09 (ii) & 34I| T. P. 0. & sentenced to rigoroua 
imprieonment for five yearg, under S- 376, 
rigorous imprieonment for 6 months under s. 463 
& another 6 months' rigorous imprisonment 
under 8. 609 (ii). They were also given a sen¬ 
tence of simple imprisonment for one month 
for the offence under S. 341, T. P. 0. Accused 6 
was convicted under S. 468, 509 (ii) & 341, T.P.O. 
Sc sentenced to rigorous imprisonment for 6 
months under 8. 453, another 6 months under 

S. 609 (ii) Sc simple imprisonment for one month 
under s. 341, T. P. C. The sentences were 
directed to run consecutively. In convicting 
accused 1 & 2 under s. 609 (ii), & 341, s. 28, 

T. P. 0. was also applied. Accused 3 to 6 were 
acquitted & set at liberty. 

[2] The prosecution case was follows : P.W. 1 
who was a young girl of 19 had been married to 
P. w. 2 a goldsmith on 20 7-1124. After marriage 
they were living as husband & wife in a building 
in Nettayam in Vattiyoor Kavu. P. W, 2 was 
engaged in the business of making ornaments 
in gold & silver Sc for this purpose he had taken 
on rent a portion of the building where they 
were living. The building itself belonged to 
P. W. 5 who was occupying another portion of 
the same building & conducting a tailor shop. 
It was stated that at about 9 p.m. on 17 - 8.1124 
all these accused 1 to 6 formed themselves into 
an unlawful assembly with the common object 
of committing rape on p. W. 1 . With this object 
in view accused 6 went in advance Sc called 
P. W. 2 who was inside the house after closing 
the front entrance. He calne out after removing 
tha shutter planke in front Sc engaged himself 
in a conversation with accused 6 who wanted to 
have a necklace made for him. While so, 
accused 6 came there with a torch light, caught 
bold of P.W. 2 iK; kept him there threatening 
injury by showing a dagger or Bichua U. o. 1 
against birn. Accused 1 then got into the house, 
caught bold of P. W. 1 Sc took her out forcibly. 
Accused 2 joined him then Sc both of them carried 
her away by force towards the south for some 
dietanoe & then towards the west by a lane to 
a shed marked f in Ex. N plan. This was about 
3 furlongs away from the residence of p, ws. l 
Sc 2 . Accused 3 tc 6 were stated to have joined 
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aooused l & 2. Inside the shed p. w. 1 was laid 
on her baok. Aocnsed 1 disrobed her & when 
she oried oot accused 2 thrust a piece of cloth 
into her mouth. Accused l was then stated to 
have sexual intercourse with her without her 
consent & against her will. Accused 2 to 6 were 
afterwards stated to have in their turn commit¬ 
ted rape on her. In the meanwhile p.-w. 3 came 
to the spot where P.W. 2 was kept under wrongful 
restraint by accused 6 & ascertained from them 
that p. W. 1 Was carried away by accused 1 & 2i 
He traced them out in the shed. He brought 
P. W. 1 back to her house at about mid-night. 
She was then run down & exhausted. Then 
accused 6 again threatened p. w. 2 that if they 
continued to live at the place they would meet 
with more danger. On the advice of p. ws. 3 
& it P. ws. 1 & 2 left the place the very same 
night. They came to a house near Gandhari 
Amman Koil Street in the Trivandrum City & 
spent the whole of the isth there. On the 19th 
they proceeded to P. w. l*a father’s house in 
Vanohiyoor & spent three days there. Later on 
they proceeded to Chackai & took up abode in 
the house of one Velu Pillai a Band Master in 
the military. They had not revealed the inci¬ 
dent out of shame. But the Poojappura Police 
got scent of these happenings at Nettayam two 
or three days afterwards. They were making 
enquiries about the whereabouts of P.Ws. 1 & 2. 
P. W. 1 (fe 2 came to know of such enquiry 
started by the Police & on the advice of Vein 
Pillai others they went to the Aoojappurai 
Police station on the evening of 25th Meenom 
1124 where p. w. 1 gave Ex. A statement. With 
the help of a lady p.w. 9 living in the neigh, 
bourbood of the Police Station a mabazar 
Ex. A (l) as to the condition of p. w. I's private 
parts was prepared. The next morning P w. l 
was sent to the women and children’s Hospital, 
Thuoaud for examination & treatment. P.W. 12, 
the Resident Medical Officer examined her & 
gave Ex. K certificate. P.W. 1 was treated as 
an out-patient. The police thereafter started 
the investigation laid the charge against 
accused 1 to 6 under Ss, 140, 609 (it), 341, 463 
& 376 read with B. 38, T. P. 0. All the six per¬ 
sons were committed to stand their trial before 
the Ses. Ot. The Addl. Ses. J., Trivandrum, tried 
these aooused and acquitted accused 3 to 6 as 
the evidence against them was not sufficient to 
bring home the guilt to them & convicted 
aooused i, 2 & 6 as mentioned above. 

[3] The plea of the applts. in the lower Ct as 
well as here was that they were not guilty. 
(After discussion of the evidence the judgment 
proceeds:) The evidence mentioned above would 
clearly indicate that F. W. 2 was being kept 
under wrongful restraint by accused 6. 


[4] The evidence of F. ws. l,u&n wm ttifti 
after they had taken their supper they w fib> 
side the shop when aocnsed 5 oanie ft oilleSl 
P. w. 2 out for arranging with the latter to nttkv 
a neoblaoe for him. The role played by o oBo ari i K 
was highly suspicious. But we do not propOBi tor 
go minutely into that as accused 8 to 6 wm 
acquitted by the Ot. below & the State bad not 
preferred any appeal against the deeisioa of the 
lower Ct. Anyhow it was clear from the eH»- 
dence that while p. W. 2 aocused 6 were teOu 
ing outside the bouse aooused 6 came 
caught hold of p. W. 2 & threatened him with w 
d agger M. 0. 1 saying that be would be dono- 
away if he raised any trouble. Aceond 1 their 
came there & on the instruction of aocnsed S gob 
inside the house & brought out P. W. 1 by foroe. 
Accused 1 & 2 then took her away; though F. W* 
5 had a leaning to help the accused, he edmil*. 
ted that be bad seen accused 1 ft 9 h ol dii i ft 
p. w. 1 by the hand & taking her away from tfiw 
place by force. It was clear that accused 6 haft 
helped accuse i 1 to commit bouse treBpasB for 
the object of carrying away P. W. 1. 

[6] Accused 6 bad been convicted under the 
second part of s. 609 for oriminal intimidation, 
by threat to cause grievous hurt. He did reUly 
intimidate p. W. 2 & for this purpose he need 
the dangerous weapon to gain bis object. The 
conviction therefore under this pari oi 0. He- 
was proper. The evidence of P. Wa. 9 to f 
would also show that be bad kept p. W. Simdee 
wrongful confinement for a sufificiently loi^ 
time in order that accused i ft 2 might gain 
their object. Theoiroumstanoesin the oaee would 
show that these accused came there with tho 
common intention of doing some mieohiaf bo 
F. W. 1 so that they were constructively liable 
for what the others did. Aocused 6 bad tberafoxo 
committed the offence under 8. 341 ft also under 
S- 453 read with s. 23, T. P. 0. The same reason* 
ing would apply to aocused 1 ft 2 so that aocuBod t 
bad committed the main offence under S. 4BS ft 
the offences under Ss. 609 (ii) ft S4l read with 
S. 28 , T. F. 0. Accused 2 though he had nob 
taken any active pari in wrongfully 
P. W. 2 or in trespassing into the bouse fov tha 
purpose of carrying away P. w. l bad by yiibiio- 
of provision in s. 28, T. P. G., committed the 
offence under this section. Thus the conviobioa 
against accused i & 3 ft 6 by the Ot. belowundet' 
these sections was proper ft hence is oonfitmed* 

[6] The main act fox which accasod 1 ft ft 
were convicted was for the alleged rap# oft 
F. W. 1. In this accused 6 bad nothing to do aft 
the evidence stands. But he could aleohavft 
been convicted under the seotion by yn*ltiiig nsft 
of s. 28 , T. P. 0. The lower Ot. had nothowaTSft 
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oonvioted him under the seotion & we do not 
therefore propose to interfere in that respect. 

[7] (After discussing the oral and medical 
evidence the judgment proceeds:) If she had 
approached the Police & the Medical Officer im¬ 
mediately after the alleged occurrence the pro¬ 
secution would have obtained the first hand 
evidence relating to this. If she had been raped 
& if the signs of the same were noticed on her 
person that could havebeen treated as a circums¬ 
tance to corroborate her version before the 
See. Ct. That was why it was held in Abdul 
Eani v. Sirkar, (1946) T. L. R. 109 that oorrobo- 
ration need not be by direct evidence of the 
commission of the act by the accused & that 
circumstantial evidence would he sufficient. 
Their Lordships in that ruling dismissed the 
question of corroboration & pointed out bow by 
circumstantial evidence the version of the pro¬ 
secution could be corroborated. In oases where 
the question of the woman’s consent or non. 
consent was material the first & foremost oiroum- 
stance that could be looked upon was the evidence 
of resistance which one would naturally ex- 
peob from a woman unwilling to yield to sexual 
Intercourse forced upon her. Such a resistance 
might lead to tearing of clothes, the infliction of 
personal injuries & even injuries on her private 
parts. In that case the clothes worn by the lady 
contained marks of semen. There were several 
injuries on the different parts of her body in. 
eluding injuries to the vaginal regions. A com¬ 
plaint also bad been made to the Police soon 
after the occurrence. Such evidence was beid to 
be sufficient in the absence of other invalidating 
ciroumstances, to accept the version given by the 
ravished woman. 

[8] The extreme delay in informing the Police 
& in P. \V. I being subjected to medical examina- 
tion had obliterated whatever evidence there was 
on the person & clothes of F. w. 1 as to the 
commission of offecoe of rape. Thus the medical 
evidence is of practically no help to us. Apart 
from the evidence of p. w. i, there is no other 
evidence. Even as regards p. w. i the lower Ct. 
had refused to rely on her as regards her state¬ 
ment regarding accused 3 to 6. It would there- 
tore be unsafe to act on her testimony as to the 
commission of rape on her by accused 1 & 2 . We 
are therefore forced to bold that the evidence in 
the case is not sufficient to bring home the guilt 
to accused 1 & a under s. 376, T. P. C. They are 
accordingly acquitted of this offence. 

[9] But accused 1 & a could not escape for 
what they did to p. W. i. We had relied on the 
evidence of p. w. 4 in the Mag’s. Cfe.& of p. w. 
6 both in the Mag’s. Ct. & the Seas. Ct. to show 
that accused 1 & 2 bad forcibly carried away 
P. w. 1 fxom her residence at about 9 p, m. on 


17-8-1124. Their object could not have been a 
legitimate one. As noticed already there was an 
idea in the accused even before the date in quee- 
tion to commit mischief on P. w. l. For this we 
referred to the evidence of P. ws. 1 & 3. So these 
people could have taken away p. w- 1 by force 
at night for the purpose of outraging her modesty. 
There can be no explanation for this act by these 
accused persons. Their act would therefore come 
under s 85ii T. P. 0. All the elements required 
for proving an offence under that section are 
mentioned in the charge framed against accused 
1 & 2 & so there would be no difficulty in con¬ 
victing them for the minor offence under 8. 864, 
T. P. C. We would under these oiicumsfcances 
change the conviction to one under S. 864, T. P. 
0. & for this we sentence them to undergo the 
maximum period of imprisonment that is rigo- 
rooB imprisonment for two years. 

[ 10 ] In the result therefore we acquit accused 
1 & 2 of the offence under S. 376, T. P. 0. Accu¬ 
sed 1 is convicted under S. 354!& 463, T. P. 0. & 
also under the second part of s. 509 & under 
8. 341, T. P, 0. read with 8. 23, T. P. 0. He is 
to undergo rigorous imprisonment for two years 
for the offence under s. 354, 6 months' rigorous 
imprisonment under 8. 468, another 6 months’ 
rigorous imprisonment under the second part of 
S. 609 & also simple imprisonment for one month 
under S. 341, T. P. C. Thus in all he is to under¬ 
go rigorous imprisonment for three years Sc 
simple imprisonment for one month. Accused 2 
has filed Ori. App. 149 of 1960. He is acquitted 
of the offence under 8. 876 but convicted under 
S. 364, 463. 609 (ii) & 341, T. P. 0. read with 
8. 28 , T. P. 0. He will also undergo rigorous 
imprisonment for two years under S. 364, rigo¬ 
rous imprisonment for six months under 8. 458/ 
28, another period of rigorous imprisonment for 
six months under S. 609 (ii)/28 Sc simple impri. 
aonment for one month under 8. 341/28, T. P. C. 
He will also thus undergo rigorous imprison¬ 
ment for three years & simple imprisonment for 
one month. 

[11] The appeal by accused G is dismissed. 
He will undergo rigorous imprisonment for six 
months under 8. 463/28, T. P, C., rigorous im¬ 
prisonment for another period of six months 
under S. 509 (ii) & simple imprisonment for one 
month under s. 341, T. P. G., so that he will 
undergo rigorous imprisonment for a total period 
of one year & simple imprisonment for one 
month. He is now on bail; bis bail bonds are 
cancelled. He will betaken tocustody forthwith, 
& sent to prison to serve the remaining portion 
of the sentence. 

[ 12 ] The appeals are decided as mentioned 
above. 

K.S. 


Order accordingly. 
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Govinda Pillai and Mathew 
Mubioken JJ. 

Savarimuthu Nadar Anthony Nadar _ 

Deft. 1 — Applt. Marthandan Nadar Nadan- 
kutiy Nadar—FUf — Beep. 

Second Appeal No. 492 of 1123, D/ 1-12 1949. 

Transfer of Property Act (1882), S. 60 — KuzhU 
kanam document—Right to redeem. 

Where a ratge. deed is not styled as a khutikanam 
document but provision is made therein allowing the 
ratgee. to plant trees <fe olalm compensation therefor 
from the mtgor. at a certain rate the effect of the pro¬ 
vision is to confer on the mtgee. the right to remain in 
possession fo' a period of 12 years & the mtgot*a. right 
to redeem would arise only after the expiry of the said 
12 years.of the mtge. deed. [Para 5] 

Anno. T. P. Act, S. 60, N. 6. 

S. Mahadeva lyef db T. R, Achuthavarier — for 
Applt.] S. Narayanan Potti—for Eesp. 

Judgment.—Deft i is the applt. The plfcf’a. 
3uit was for redemption of Ex. a mtge., dated 
21-2-1068 executed by the pltf’a. ancestor Bhoo. 
man Bhooman to deft. I’s father for 125 fanams. 
It was a mtge. Kuzhikanam docament & eo 
the pltf. stated that he had 62 years to redeem 
the mfge. Provision had been made in the 
mtge. as to how the improvements were to be 
valued. Valuing the name on that basis it will 
come to 36 fanams. The pltf. wants to redeem 
the property on payment of the mtge. amount 
& value of improvements. He claimed mesne 
profits at the rate of Bs. 50 a year. The suit was 
filed to redeem the mtge. as the deft, refused to 
surrender possession of the property in spite of 
demand. 

[2] Defc. 1 admitted that the property once 
belonged to the pltfs family, that the same bad 
been given to deft. 1*8 family under a Vellola 
document, that after this no document bad 
been taken by deft 1, that the mtge. of 1053 
mentioned in tbe plaint was not accepted by 
him, that the pltf’e. right lo the property 
was lost by lapse of time, that be was entitled 
to Rs. 600 towards the value of improvements, 
that the suit was barred by limitation & that 
iihe pltf. was not entitled to any reliefs. 

[3J The trial Ot. found that Ex, A was 
genuine that it had been accepted by deft. 1*8 
father Antony Savarimuthu, that tbe defts. 
were in possession as his legal representatives, 
that the value of improvements would come to 
34f fanams, that since the pltf. offered to pay 
36 fanams on this account he was to pay the 
same, that mesne profits from the property 
would be Hs. 50 a year, that tbe suit was not 
barred by limitation that the pltf. was entitled 
to redeem the property on depositing 161 fanams 
towards the mtge. amount & value of improve, 
menta & that after such deposit the pltf. would 


A.L^ 

get mesne profits at the rate of Bs. 60 a yeat^ 
The pltf. had deposited in Ofc. only 126 fanasu 
& so the balance of 36 fanams was directed to 
be deposited. The parties were directed to suffer 
their costs. Deft. 1 appealed against this to the 
Disb. Ct & the pifef. filed a memorandum of 
objections claiming costs. The appeal & the cross 
appeal were dismissed with costs- 

[4l The let deft’s main argument was that 
Ex. A mtge. had not been accepted by him. It 
was executed by the pltf*3 ancestor Bhooman 
Bhooman in favour of one Antony Savarimuthu. 
Deft. 3 admitted that the executee’s name waa 
that of his father. His case was that be had nob 
accepted the mtge. Probably he meant that hia 
father had not accepted it. Deft. 1 bad in paras. 

2 & S of the written statement admitted that 
the property originally belonged to the pU£*a 
family. He bad also admitted that his family 
came into possession of the property deriving 
title from the pltfs. family. For this be referred 
to a Vellola document curiously enough he did 
not mention the date of that document or the 
nature of tbe same. At the time of the trial of 
the suit he bad produced some Vellola docu¬ 
ments in Ot. But he bad not taken any care to 
prove the same apparently because he did not 
want to rely on it on the other hand the pltf. 
had produced Ex. A a registered deed by which 
the plaint property waa seen to have been given 
to tbe let d6ft*8 father on mtge. The executant & 
the executee are dead. So long as the deft, was 
unable to trace the origin of his possession to 
any document other than Ex A, it has to be 
taken that he was holding the property under 
this mtge. It is more that 80 years old. At tbe 
time of the settlement it would appear that the 
ist deft's father gave a statement admitting the 
mtge. That is Ex. B (l). But that statement had 
not been formally proved & so no reliance 
could be placed on it. However, in the decision 
of the Settlement Officer, it waa stated that the 
mtgee. had admitted the mtge. & that, there¬ 
fore, Patta was to be issued to the mtgor's. 
family. Nobody questioned this till now. This 
circumstance would clearly show that the dofts. 
were holding the property under Ex. A mtge. 

[5] Ex. A was not styled as a KuzhikanomI 
document. But provision had been made therel 
allowing the mtge. to plant trees & to claiml 
compensation therefor at the rate given in thw 
document. A similar document came up for 
consideration in Gnanaprakasam v. SamuAlt 
13 T. L. j. 36 & the F. B. which decided that , 
case held that were an Otti deed contained a, 
direction empowering the mtge. to plant treeal 
& make other improvements on the properm 
mortgaged coupled with or implying a promiMj 
by the mtgor. to compensate the mtgee. foil 
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saoh improvementa, the oombined effect of the 
direction & the promise is to confer on the 
mtgee. the right to remain in possession for a 
period of ifl years. The mtgee. could not» there¬ 
fore, be compelled to surrender the property 
within 12 years of the mtge. deed so that the 
mtgor's. right to redeem would arise only after 
the expiry of the said 12 years. Being so. the 
pltf. had 62 years from the date of* ex. a to file 
the suit for redemption. That would expire only 
on 2 - 2 - 1120 . This suit was filed on 23-ii iii9& 
so the suit was not barred by limitation. No 
other point arises for consideration in this case. 
The decree of the lower Ot. is, therefore, con. 
^rmed & this appeal dismissed with costs. 

D.H. Appeal di&missei. 

[C. N. 62.] 

A, 1. B (38) 1931 Travanoore-Coohin 171(1) 
Krishna Pillai C. J. and Simon J. 

Aiyappan Pillai Sankara Pillai — Deft^ 
No.,1 — AppU. V. Kannu Pillai Bootkalingom 
Pillai — Pltf. — Resp. 

Second Appeal No. 533 of 1124, D/- 9-12-1949. 

Civil P. C. (1908), S. 47 (1) & (2) — Bar of suit— 
Bar, i( absolute—Decree passed in suit negativing 
bar, if nullity—Travancore Civil P. C., S. 40. 

Section 47 does not lay down an absolute bar to tbe 
tnaiutainability of a euit in respect of reliefs that 
could properly have been prayed for in proceedings in 
execution. Therefore, a decree passed in a suit negativ. 
ing the bar under 8. 47 oannot be said to be a nullity 
or ooe passed without jurisdiction. [Para 2] 

Anno. C. P. 0., S. 47. Notes 72 and 82. 

M. Madavan Nait^Jor P, Qovindan Nair 

—for Resp. 

Simon J. — This second appeal is filed by 
deft. 1 against tbe concurrent order of the Ots. 
below overruling his objection that tbe decree 
cannot be executed as it was passed in a suit 
which was itself not maintainable. The pre¬ 
sent pltf. had obtained a decree in o. S. 899 of 
1101 against deft, l and had purchased in ct, 
auction thres items of propsrtiea in execution 
of that decree. When he applied for the delivery 
of the properties purchased by him actual 
delivery of possession was effectively obstruct¬ 
ed by deft. l. The present suit was, therefore, 
filed for the removal of the obstruction A for 
the recovery of the properties. The contention 
wag raised that a separate suit could not be 
maintained & that delivery of possession should 
have been obtained in execution of the prior 
decree. This contention was overruled & the suit 
was held to be maintainable. A decree for the 
recovery of possession of tbe propectieg was 
passed, & in execution, deft. i again raised the 
objection that the decree was one passed without 
jurisdiction as the suit itself was not main- 
tainable. 


[ 2 ] We have no doubt that the objection 
raised by deft. 1 oannot be sustained. Deft. 1 
pleaded that tbe suit was barred by the pro¬ 
visions of S. 40, 0. P. 0. & yet the suit was 
held to be maintainable & a decree was granted 
to tbe pltf. Sub section ( 2 ) of 8. 40 of the Code 
provides that the Ot. may subject to any objec- 
tion as to limitation or jurisdiction treat a 
proceeding under this section as a suit or a 
suit as a proceeding & may, if necessary order 
payment of any additional court fee. Although 
it is not clear under what circumstanceB the 
suit was held to be maintainable, the Ct. that 
passed the decree had the jurisdiction to treat 
the suit as a proceeding under 8. 40 in execu- 
tion of the prior decree & pass a decree in such 
proceeding. The section, therefore, does not 
lay down an absolute bar to the maintainability 
of a suit in respect of reliefs that could pro¬ 
perly have been prayed for in proceedings in 
execution. It is, therefore, clear that a decree 
passed in the suit negativing the bar pleaded 
under 8. 40 cannot be said to be a nullity or 
one passed without jurisdiction. Tbe decree is 
valid & binding on deft. 1 & the objections 
raised by him are unsustainable. This second 
appeal is groundless & it is dismissed with 
costs. 

V ,R B. Appeal dismissed. 


[G. N.63.] 

A. I. B. (38) 1931 Trasancore-Cochin 171(2) 
Sankaran and Simon JJ. 

S. V. Muthuswami Beddiar — AppU. v. 
Sirkar — Resp. 

A. S. No. 338 of 1123 (T), D/- 30-11-1949. 

(a) Motor Vehicles Act (1939), S. 37 — Right to 
carry load fixed by makers of lorry though in 
excess of capacity fixed by permit. 

The person in charge of a lorry is not entitled to 
contend that they were at liberty to ignore the 
maximum loading capacity Bxed in the permit issued 
under the Motor Vehicles Act in respect of this parti¬ 
cular lorry & to carry a load up to the limit 6xed by 
tbe makers of the lorry. [Para 3] 

(b) Tort — Negligence — Contributory negli- 
gence — Person suddenly put in position of im¬ 
minent danger — Omission on his part if 
contributory negligence. 

What a person, who wag suddenly put in a position 

of imminent danger by the wrongful & negligent acts 
of others, did or omitted to do in suoh a situation 
cannot be treated as negligence on his part. [Para 6] 

It is not in the mouth of those who have created (be 
danger of tbe situation to be minutely critical of what 
is done by those whom they have by their fault involv- 
ed in danger. [Para 6] 

(c) Master & Servant — Vicarious liability — 
Essentials of — Unauthorised & wrongful mode of 
doing authorised act — If can be considered to have 
been done in course of employment. 

A master is liable for any fault oommitted by hia 
eeivantfl while acting in the course of hia employment 

tor the application of this rule of vicarious liability* 
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two essential oonditions must be satisfied, viz. (1) the 
relationship of master & servant must have existed at 
the time of the wrongful act complained of, & (2) tbe 
aot must have been committed in the course of the 
employment. If tbe wrongful aot was one authorised 
by tbe master it would undoubtedly be deemed to be 
an act done in the course of the employment. If the 
wrongful aot consists merely in the mode of doing what 
the servant was employed to do, the master cannot 
escape vicarious liability by setting up a defence that 
such mode of doing had been prohibited by him. 

[para 7] 

A’s employees B & C, driver & conductor, were in 
charge of A’s lorry when, while tran?porting goods 
under A’s instructions, one of its tyres burst, resulting 
in a collision with a bus. It was found that B's negli¬ 
gent & wrongful aot in overloading the lorry & in using 
worU'Out <& unserviceable tyre that was directly res** 
ponsible for tbe bursting of tbe tyre & the consequent 
collision : 

Held that the wrongful & negligent aot was done by 
B & 0 in the course of their employment under A & 
while doing the work which be bad assigned to them. 
A was, therefore, responsible for tbe negligent act of B 
& C, even if it be true that A had supplied new tyres 
to them & bad directed them not to overload the lorry. 

[Para 7] 

(d) Tort — Damages — Motor car damaged by 
collision — Standard of damages. 

In tbe case of a motor vehicle damaged by oollision 
with auotber, the standard to be adopted for awarding 
damages againat Che wrongfnl party is by assessing the 
amount that may be reasonably necessary to meet the 
expenses of repairing the damages. As for tbe probable 
cost the evidence by a competent witness can be 
accepted. [Para 8] 

(e) Master & Servant — Servant — Loss of 
service of servant due to tortious act of another 
—Right of action of master — Workmen’s com¬ 
pensation Act (1923), S. 13. 

A payment made under 8. 3, Workmen’s Compensa¬ 
tion Act, by an empioyor lo bib employee, a driver of 
a bus, who bad sustained injury in tbe course of em¬ 
ployment as a result of a collision with a lorry, is not 
a voluntary payment but a payment in discharged of a 
statutory obligation. Under 8. 15, (Txavanoore) Work¬ 
men’s Gompeneation Aot the emplcyer could recover 
this payment from the person reepooslble for the 
injuries [Para 9] 

Even apart from tbe provisions of the Workmen’s 
CompensatioD Act, tbe general law also enables the 
employer to claim this amount from the person res¬ 
ponsible for it. It is principle of tbe common law that 
a master can maintain an action for tbe loss of service 
of his servant by the tortious aot of another person. 
Such an action for tbe loss of the services of a servant 
is available to the Crown as an employer as well as 
to a subject. [Para 9] 

5 . Narayana Iyer dt S. Hadaraja — for 

Ayylt.\ Qovt, Pleader A. Sankara Pillai—for Resp. 

Judgment. — First deft, is the applt. He 
had put hie lorry No. 0. S. 1620 in the charge of 
defts. 2 & 3 for the purpose of transporting salt 
from Nagercoil to Trivendrum. Defendant 2 
was the driver & deft. 3 the conductor of the 
lorry. While the lorry was on its way from 
Nagercoil to Trivendrum with a load of 70 
bags of ealt, the offside front tyre (front tyre 
on the right side) burst & the lorry got out of 
control. This happened on 29*5 1116 at a place 


A. 1. B. 

between the 3rd & the 4th furlong Bionea on thei 
28 th mile on the M. S. Hoad. The lorry took its 
own course & dashed against the bus T. v. b.. 
6998 of the Travancore State Transport Dept.^ 
which was coming in the opposite direction on 
its way to Nagercoil. As a result of tbe oollision 
the driver & the conductor of tbe bus sustained' 
seriOQS injuries & considerable damage wa& 
caused to the bus. The bus belonged to the Tra- 
vancore Govt. & the driver & the conductor 
were employees under that Govt. For the 
damages eustained by the Govt, as a result of 
the collision between the bus & the lorry, 
brought about by the wrongful & negligent aote 
of defts. 2 & 3 an action in torts was brought 
by the Govt, against defts. i to 3. The damages 
claimed were under four different items, viz., 
R8. 852 on account of the cost of repairing the 
damages sustained by the bus, Bs 16 by way of 
losses for not being able to put the bus in 
service. Bs 406-21 cbs. 9 cash paid to the driver 
of the bus towards part payment of the compen¬ 
sation due to him under the Workmen’s Oom- 
peneation Act (xiil [13] of 1114 of Travancorey 
& Rs. 77-3 ohs. 11 cash paid as allowance to the 
conductor of the bus for the period he was 
incapacitated to work. All the defts. resisted 
pltf.'s claim for damages & denied the alleged 
negligent acts of overloading the lorry & of 
using old & worn-out tyres. The first deft, 
further maintained that be had entrusted new 
tyres to defts. 2 & 3 & bad instructed them nok 
to overload the lorry & that he is not liable for 
any acts done by them in violation of thie 
instruction. It was also contended that it wae 
tbe negligence of the driver of tbe bus that was 
mainly repponsible for tbe collision. On tho 
basis of such an allegation deft, l had institut¬ 
ed a separate suit o. s. 11 of 1118 against the 
present pitf. for recovery of tbe cost of repairing 
the damages caused to his lorry. These two 
suits were tried together. 0. S. 11 of H18 was 
dismissed by the lower Gt. & deft. 1 (who wae 
the pltf. in that case) has not preferred any 
appeal against that decision. In tbe present suit 
the lower Ct. gave a decree for the pltf. for re¬ 
covery of the damages claimed under items 
3 & 4. This appeal is against that decree. 

[ 2 ] On most of the relevant facts there is no 
dispute between the parties. Admittedly the 
lorry 0. S. 1620 belonged to deft. 1 & his em¬ 
ployees defts, 2 & 3 were in charge of the lorry 
when it collided with the bus T. V. B. 6998 of 
the Travancore State Transport Dept. It is also 
admitted & conclusively proved in this case that 
when the lorry had reached the 4th furlong of 
the 28th mile on the M, S. Road from Nager- 
ooil to Trivandrum, the right side front tyre 
burst, that the lorry got out of control & 
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lorwacd & dashed against the bus T. V. B. 6998 
that both the vehicles sustained considerable 
damages. The fact that the driver & the con¬ 
ductor of the bus had sustained injury as a 
result of the collision of the two vehicles is also 
nob disputed. 

[3] The main dispute centres round the gues. 
tion as to whether the collision between the 
lorry & the bus was the natural & direct result 
of the wrongful & negligent acts of defis. s & 3. 
The permit issued for the use of this lorry had 
fixed 2740 lbs. as the maximum load that could 
be Carried in the lorry. This fast was printed 
on the lorry itself as required by the rules. 
Exhibit A mahazar was prepared by P. w. 6 
soon after the collision of the lorry & the bus. 
It is stated in this mahazar that the loading 
capacity of the lorry was found noted on the 
lorry itself as 2740 lbs. To carry a load in 
excess of this limit was an offence under the 
Motor Vehicles Act. When Ex. a mahazar was 
prepare 1 there were 70 bags of salt in the lorry. 
The weight of each bag of salt was found to be 
164 lbs. Thus the actual load in the lorry was 
11480 lbs. This was more than four times the 
maximum load permitted to be carried in the 
lorry. Defendant 2 was p^osecut^d for thus over¬ 
loading the lorry—in C. O. N. 313 of 1116 of the 
Stationary Mag.*8 Ot. at Kuzhithurai. Exhibit 0 
is the judgment & Ex. D is the charge-sheet in 
that case. Defendant 2 pleaded guilty to the 
charge & accordingly he was convicted sen¬ 
tenced to pay a tine of Rs. 30. Thus the wrong¬ 
ful & negligent act of overloiding the lorry has 
been conclusively established in this case. 
D. W. 3 who is a motor engineer, has been exa¬ 
mined as an expert witness on the defts.’ side & 
be BWtars that in the case of a one & a half ton 
lorry like the one under ooneideration the 
maxjmnm loading capacity as fixed by the 
makers w. uld be about 6 to 7 thousand pounds. 
This cannot he said to be a matter strictly 
coming within the expert knowledge of D. W. 3. 
He himself is not definite about the maximum 
loading capacity fixed by the maker & there is 
no reliable date in support of the limit men¬ 
tioned by him. Apart from this aspect of the 
matter, it has to be stated that the defts. are 
not entitled to contend that they were at liberty 
to ignore the maximum loading capacity fixed 
in the permit issued under the Motor Vehicles 
Act in respect of this particular lorry & to 
carry a load up to the limit fixed by the 
makers of the lorry. In the present instance 
even such a maximum limit spoken to by 
D. V7. 3 was exceeded by about 4600 lbs. Thus in 
any view of the matter the lorry was loaded 
far bejond its capacity during the trip when it 
collided with the bus T. v, R. 6998. Such over¬ 


loading was an act wrongful & cnlpably 
negligent. 

[4] Coming to the condition also of the tyres 
used for the lorry at the time of the collision, 
there is olear,& conclusive evidence that the 
tyres were old & worn-out. (After discussing the 
evidence the judgment proceeded:) 

[6] The defts* plea that the bursting of the 
tyre & the consequent collision of the lorry with 
the bus were mere accidents has to be examined 
in the light of the two outstanding facta already 
established. As men of ordinary prudence & 
diligence, defts. 2 & 3 could & should have 
realised that it was dangerous to put the lorry 
to service with any of its tyres in a worn out & 
unfit condition. The possibility of danger re- 
suiting from the bursting of the tyre was all 
the greater when the lorry was overloaded far 
in excess of its capacity. After having com¬ 
mitted these two wrongful & negligent actSi it is 
not open to these defts to contend that the 
bursting of the tyre & the collision of the lorry 
with the bus are mere accidents particularly 
when it is seen that no extraneous or unexpected 
circumstance had intervened as a contributory 
cause of the bursting of the tyre. The fact that 
the burst'ng did not take place until the lorry 
had reached the 28th mile from Nagercoil 
cannot k will not show that the bu-sting of the 
tyre was not the direct result of the negligent 
acts of the defts. The possibility of the danger 
was inherent in those acts & it could have hap. 
pened at any moment after the starting of the 
lorry from Nagetcoil. It is seen from Ex. B 
plan of the p'ace at which the ollieion took 
place & also fn m Ex. a mihazar that the lorry 
was coming down a slope & negotiating a 
curve when the bursting of the right tide iront 
tyre took place. It is admitted by the defts. 
that the lorry was having its regular trips along 
this road. Hence it cannot be said that defts. 2 
& 3 were suddenly & unexpectedly placed in 
the situation in which they had to take the 
lorry down the particular slope at wb cb the 
the collision took place. Even at the commonce- 
ment of the jourmy from Nagorooil they were 
conscious that the overloaded lorry had to be 
taken along this part of the n ad also & such 
coneciousneas on their part was an additional 
reason why they ahould have refrained from 
committing the negligent acta of using a worn, 
out tyro & overloading the Iqrry. Since it is 
seen that nothing unforeaesn & unexpected 
happened during the interval between the start¬ 
ing of the lorry & the buratiog of the tyre, it has 
to be taken that the burstii g of the tyre was 
the direct & natural result of the wrongful 
& negligent acts of deft, 2 & 3 & that it was not 
a mere accident. 
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[6] After the bursting of the tyre the lorry 
got out of control & it dashed against the bus 
T. V. R. 6998 which was comicg up along the 
same route. It is contended on behalf of the 
defts that the driver of the bus could have 
prevented the collision either by stopping the 
bus or by turning it to the right side of the 
road, & that his negligence in cot adopting 
either of these courses has contributed to the 
collision. It was also pleaded by the defts. that 
as soon as the tyre of the lorry burst, defts. 2 
& 3 drew the attention of the driver of the bus 
to the imminent danger by calling out & show¬ 
ing signs. But defts. have failed to prove & 
substantiate this vorsion. The lorry driver exa¬ 
mined as D. w. 4 has not deposed that he called 
out or showed any sign to the driver of the 
bus to indicate that danger was ahead. D. W. 5 
is the conductor of the lorry & he has stated 
that he made an attempt to invite the attention 
of the bus driver to the possible danger. The 
bus conductor who was examined as D. w. 6 
has deposed that there were no signs or shouts 
from the lorry as stated by D. w. 5 & that the 
collision between the lorry & the bus took place 
almost immediately after the bursting of the 
tyre of the lorry. D. W. 6 has also admitted 
that the collision took place soon after the 
bursting of tbe tyre. One of the passengers in 
the bus has been examined as D. w. 1 & he has 
stated that the sighting of the lorry, the bear¬ 
ing of the sound of the bursting of the tyre, the 
hitting of tbe lorry on the bus & his being 
thrown away from the bus all took place in 
very quick succession. Thus it is clear that 
there was hardly any time for the driver of the 
bus to contribute any negligence as a cause for 
tbe collision. Tbe fault attributed to tbe bus 
driver is that be attempted to dash forward & 
thus to avert the possibility of the lorry hitting 
against tbe bus. It has to be remembered that 
the bus driver was acting on the spur of the 
moment on seeing the lorry suddenly taking a 
wrong turn & was about to dash against the 
bus. In such a situation the bus driver could 
not reasonably be expaoted to hope to avert the 
danger by directing the course of the bus along 
the wrong side of the road as suggested by the 
defts. The only possibility of avoiding the 
threatened danger was by dashing forward 
before the lorry could actually hit against the 
bus. In making an attempt in that direction 
the driver of the bus has acted with as much 
judgment & self-control as could be reasonably 
expected from a person who was suddenly put 
in a position of imminent danger by the wrongful 
& negligent acts of defts, 2 & 3. It cannot be ea]d 
that the driver of the bus was acting recklessly 
& negligently. He was acting in the agony of 


the moment & what he did or omitted to do in 
such a situation cannot be treated as negligence 
on his part. This is the view taken by tha 
House of Lords in dealing with a similar situa¬ 
tion in Jones v. G. WrBly. Co., (l93l) 144- 
L. T. 194 at p 201 (36 com, Cas. 136). It was 
again observed by the House of Lords in U. S, 
Shipping Board v. Laird Line Ltd. 1924 A. 0 . 
286 atp. 291 ; (93 L J. P. 0. 123), that “it is 
not in the mouth of those who have created the 
danger of the situation to be minutely critical 
of what is done by those whom they have by 
their fault involved in danger.” Applying these 
principles to the facts of the present case, it is 
clear that tbe defts’ charge of contributory 
negligence against the driver of the bus is un 
sustainable. In fact it cannot be said that 
there was any negligence on bis part which to 
any extent contributed to the collision between 
the lorry & the bus. The wrongful & negligent 
acts of defts. 2 tfc 3 were alone responsible for 
the collision. 

[7] The next aspect to be considered is hoWi 
far deft. 1 is liable for the acta of defts. 2 and! 
3 who were admittedly employees working! 
under him. It is settled law that a master isj 
liable for any fault committed by his gervantsj 
while acting in the course of his employment.l 
For the application of this rule of vicarious! 
liability, two essential conditions must be satis l 
fied, viz. (l) the relationship of master (feservantj 
must have existed at the time of the wrongful! 
act complained of, & (2) the act must have been! 
committed in the course of the employment. If! 
the wrongful act was one - authorised by the 
master it would undoubtedly be deemed to be 
an act done in the course of the employment. 
Even a wrongful & unauthorised mode of doing 
an authorised act, which in it self is lawful, will be 
deemed to have been done in the course of tbe 
employment. If the wrongful act consists merely 
in tbe mode of doing what tbe servant was em. 
ployed to do, the master cannot escape vioari- 
ous liability by setting up a defence that such 
mode of doing had been prohibited by him. In 
Limpus V. London General Omnibus Co., 
(1862) 1 H. & c, 626 : (32 L J Ex. 34), the deft- 
oompany was held liable for the accident caused 
by the act of one of its drivers driving the 
company’s omnibus across the road bo as to 
obstruct a rival omnibus. It was also held to 
be no defence that the company had issued 
specific instructions to its drivers not to race 
with or obstruct other vehicles because the act 
of the driver, even though done reokleflfliyi 
wantonly & improperly, was nevertheless an 
act done by him in the course of his employ¬ 
ment & for which his employers were bound to 
answer irrespective of any question of antho* 
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rity or prohibition. A similar question arose 
for oonsideration in Canadian Taciftc Bailway 
Co. V. Lockhart, (1942) A. o. 691 : (a. i. R. 
(30) 1943 F. 0. 63) I where a servant of the applt.- 
oompany bad, in disregard of written notices 
by the company prohibiting its employees from 
using privately owned motor oars for the pur¬ 
pose of the company’s business unless adequately 
protected by insurancei used his uninsured 
motor car on a journey for the purpose of & as 
a means of execution of the work which he was 
ordinarily employed to do. & by negligent driv¬ 
ing had injured the reap. In that case it was 
ruled by the P. 0. that the means of transport 
used by the company's servant was clearly 
incidental to the execution of the work which 
he was employed to do & that the prohibition of 
the use of an uninsured motor oar merely 
limited the means by which he was to execute 
the work k that therefore the breach of the pro¬ 
hibition did not exclude the liability of the 
company to the reap for the injury caused by 
the wrongful act of its servant. The principles 
underlying these rulings are undoubtedly appli. 
cable to the facts of the present case. It is 
Admitted by deft. 1 that on the date of the 
accident in question, defts. 2 & 3 were under his 
employment & that it was while they were 
transporting salt from Nagerooil to Trivandrum 
in the lorry belonging to him that the accident 
took place. It has already been found that it 
waa the wrongful & negligent act of defts. 2 & 
8 in overloading the lorry & in using a worn- 
out k unserviceable tyre that was directly 
responsible for the bursting of the tyre k the 
consequent collision of the lorry with the bus. 
It is clear that the negligent k wrongful act was 
done by these defts. in the course of their 
employment under deft. 1 & while doing the 
work which he had assigned to them. No doubt, 
deft. 1 has contended that he had supplied them 
with new tyres for the lorry & had directed 
'them not to overload the lorry. Excepting his 
own assertions regarding these matters there is 
no reliable evidence in proof of the same. Even 
if his assertions are true, he is answerable for 
the negligent acts done by defts. 2 & 3 in viola, 
txon of bis directions. The finding to that efifeot 
recorded by the lower Ct. is thus upheld. 

[8l The extent of the liability of deft, l is 
the next point to be considered in this appeal. 
Under the first item the lower Cb. has awarded 
Rs. 862 as the cost of repairing the damages 
BUBtained by the bus t. v. r. 6998 as a re 3 uIt°of 
the collision with deft. I’s lorry. An estimate of 
^e coat of damages has been prepared by the 
•Worlishop Engineer of the State Transport 
Uept. Ex. E is a true copy of that estimate & 
It has been proved by p. w. 6 who later on 


became the Director of the Transport Dept. He 
himself had seen the bus in the damaged condi- 
tion k be has stated that Ex. E. reproseots a fair 
estimate of the costs of repairing such damages. 
As a person specially qualified in automobile 
engmeeriog, he was competent to swear to the 
acceptability of Ex. E estimate as a fair k 
reasonable one. In the case of a motor vehicle 
damaged by collision with another, the standard 
to be adopted for awarding damages against the 
wrongful party is by assessing the amount that 
may be reasonably necessary to meet the 
expenses of repairing the damages. As for the 
probable cost the evidence by a competent 
witness can be accepted. {Vide 88. 339 & 340 of 
‘Trial of Motor Oar Accident Cases’ by Andrew* 
Deward Gibb). Thus the lower Ofc. was right in 
accepting Ex. E supported by the evidence of 
P. w. 6 & in fixing the amount of damages at 
Bs. 652. 

[ 9 ] The next two items of damages awarded 
are Ra. 406-21 ohs.-9 cash representing the 
amount paid by the pltf. to the driver of the 
bus towards part payment of the amount award¬ 
ed to him as compensation under the Workmen’s 
Compensation Act (xxii [ 22 ] of 1114 of Travan- 
core) k RS. 77-3 oha.-ll cash paid by the pltf. 
as allowance to the conductor of the bus during 
the period he was incapacitated from attending 
to his work. P. W. 6 swears to the payment of 
these amounts to the driver & conductor of the 
bus & his evidence stands unchallenged. Section 
3, Workmen’s Compensation Act, imposes a| 
liability on the employer to pay compensation 
to the workman who sustains personal injury 
by an accident during the course of bis employ¬ 
ment. Hence the payment made by the 
pltf. to the driver of the bus who bad 
sustained injury as a result of the collision 
between the lorry & the bus cannot be said to 
have been a voluntary payment. On the other 
hand, it was a payment in discharge of a statu¬ 
tory obligation under S. 15 of the Act, the party 
paying a compensation is entitled to be indemni¬ 
fied by the person who has been responsible for 
the injuries sustained by the workman. Thus 
the plaint claim for bs. 406-21-9 is clearly 
sustainable as against deft. 1 . Even apart from 
the provisions of the Workmen’s Compensation 
Act, the general law also enabips the idtf. to 
claim this amount from deft. 1 . It is a princi 
pie of the common law that a master can main, 
tain an action for the loss of service of bis 
servant by the tortious act of another person. 
Such an action for the loss of the services of a 
servant is available to the Crown as an employer 
as well as to a subject. These principles were! 
affirmed in Attorney-General v. Valle Jones, 
(1935) 2 K. B. 209 : (104 h. J. K. B. 358). In that 
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case, two airoraftamen of the R. A. F. who were 
•riding on a motor.oyole sustained injuries as the 
result of a collision between the motor cycle & 
■a motor-lorry belonging to the deft. The collision 
was caused by the negligence of the deft’s lorry 
driver. The injuries sustained by the aircrafts¬ 
men rendered them for a time incapable of 
service. During such period of incapacity they 
received treatment in a B. A. F. Hospital. They 
were also getting their wages & rations during 
the period. In the action brought by the Crown 
against the deft, for recovery of the expenses 
incurred under these items it was held that the 
Crown was entitled to maintain a claim against 
the deft, for loss of service of the men by the 
tortious act of his driver & to recover any damage 
which it bad thereby suffered. It was further held 
that the measure of the damage was the amount of 
the wages & rations of the men during their in¬ 
capacity & of the expenses of their hospital treat 
mant, the amount of which payments allowances 
& expenses, if they had not been borne by the 
Crown, could have beeo recovered by the men 
from the deft, as damages. In the present case 
also the last two items of damages awarded 
represent the amounts paid by the pltf. to the 
driver & the conductor of the bus & which 
amounts could have been recovered by these men 
from the defts, as damages sustained by them 
as the result of the negligent acts of defts 3 & 3. 
Accordingly we hold that the amount of damages 
due to the pltf. in this case has been properly 
assessed. 

[lOj In the result this appeal fails & it is dis- 
missed with costs. Interest on costa at 4 per cent. 

Y B B Appeal dismissed* 

[C.N*64.] 
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KosHi AND Mathew Mdbioken JJ. 

Karthiyani Amma Gouri Amma — Applt* 
V. Paimanahha PtUai Narayana Pillai d 

others — Resps. 

Second Appeal No. 429 of 1124, D/- 23-12-1949. 


K. Velayudhan Nair—fof Appli\ T, K, Narayana 
PiUay — for Resps. Nos. 1 and 2, 

Judgment. — The short point for decision in 
this second appeal which arises from proceedings 
in execution of a decree is whether the Cts. 
below went wrong in refusing to record satis¬ 
faction of the decree when the judgment-debtor 
paid into the Ct. of execution the value fixed for 
the property directed to be delivered by the 
decree together with interest & costs The suit 
was for a declaration of the pltf’a title to an 
Anjeli tree & for his being p-nnitted to out ife 
remove the same. The plaint contained a 
prayer that in case it was not possible to get 
the apeciSo property, the pltf. ahoild be awarded 
its value & that value was set out in the plaint. 
The trial Ot. granted ^ihe pltf. a decree as prayed 
for by him subject to one term which will be 
stated presently. The pltf. got the right to the 
Anjeli tree in question under a partition arrange¬ 
ment with the defts. Some of the defts were 
minors & to afford them an opportunity to 
impeach the the partition the Ct. said that the 
pltf. should wait for three months before he 
attempts to out & remove th^ tree. The exact 

words of the judgment run thus : 

“A 9 there is dispute as to the validity of the parti¬ 
tion deed by the minor defti, pltf. will attempt to out 
& remove the tree three months after this date.' 

The decree drawn up is admittedly one in con¬ 
formity with the provisions of O. 20 B. 1ft 
0. P. 0. That rule enacts that where the suit 
is for moveable property. & the decree is for the 
delivery of such property the det ree shall also 
state the amount of money >o be paid as an 
alternative if delivery cannot be bad What 
happened in this caee is this When the decree- 
holder applied for executi- n of the decree the 
judgment-debtor deposited in Ct. the value of 
the tree as fixed by the decree together with in¬ 
terest & costs & prayed that the de 'tee may be 
entered as satisaed. The Cts below refused to 
enter satisfaction as prayed for & directed 
enforcement of the decree by cutting & remov¬ 
ing the tree Hence this second appral- 

[2] Before ua the applt’a learned Advocate 
raised two contentions Firstly it was argued 


Civil P. C. (1908), O. 20, R. 10, O. 21, R. 31 — 
Travancore Civil P. C., O. 21. R. 31 - Decree for 
delivery of movable property or amount in altern¬ 
ative - Judgment debtor’s option to pay money. 

In a ceoree paased under 0. 21, B. 10.—There ie no 
option'with the judgment-debtor as to whether he 
would deliver the movable property oonwroed or to 

pay the assessed value thereof. To hold that b® 
auch an option would render the provisions of O. 21 
R. 31 nugatory or even otiose. The words of the rule 
do not indicate that there is any option with the ]iidg- 
msnt-debtor any more than with the deoree-hdder. 
A I, R. (22) 1935 Cal. 39 & 26 T.L. J. 1301, Disf.; 
A. I. R. (14) 1927 Cal. 652, Bel. on. [Para 3] 

Anno. Civil P. 0., 0. 20 B, 10 N* 1 6, 7, 0. 21 

E. 31 N. 5. 


that the direction that the pltf. will at empt to 
out & remove the tree after the speciBed period 
did not contemplate the decree, holder seekiog 
the Ot’s aid to accomplish that end. We regret 
we are unable to accept the contention. All 
that the said direction or the corresponding 
provision in the decree means is that the decree- 
holder should wait for three months before he 
seeks execution of the decree. He is entitled to 
execute this decree in the same manner aa any 
other decree falling within the purview of B. W 
of o. 20 could be executed. The first ground i9 
therefore without force* 
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[8] The second ground raised is that when a 
decree is passed under O. 20, R. 10 the option is 
■with the deft, as to whether he would deliver 
the moveable property oonrerned or pay the as- 
flSBsed value on the satne. Reliance was placed 
on two deoisions in support of this argument. 
■The decision in Harihara lyav v. Nardyana'ft 
Elayathu, 36 T. L. J- 1301 does not refer to the 
delivery of chattels or specific moveables but to 
a decree for arrears of rent payable in paddy. 
Obviously that decision cannot help the appit. 
The second case cited is that reported in Shtva- 
prasad v. Prayagkumari, A. I. R* (22) 1936 
cal. 39 : (61 cal. 71l). At p. 61 of the report there 
are observations which would prima facie 
support the applt, but the observations would 
seem to us to be obiitt & all that the two deoisions 
relied upon in that case state is that the decree- 
holder cannot execute the decree without having 
recourse to the procedure pce33ribed by O. 91 
R. 31 (which corresponds to R. 29 of the Travan- 
core Code); that is, he has not an option not to 
take delivery of the property & to fall back upon 
the money portion of the decree. In Shiva- 
prasadv. Pra-^aQkwmari^ A. i. R. (22) 1936 cal. 
39 : (61 Gil. 711) the question did not arise 
during the course of execution & the observa- 
tions were made in an appeal from the original 
decree. We are not inclined to think that the 
obssrvations mean any more than what the two 
cases cited there decided, namely that the decree- 
holder is not entitled to execute the money part 
of the decree before applying for delivery of the 
property. What the rule (R. 10) itself states is 
that the decree shall also state the amount of 
money to be paid as an alternative if delivery 
cannot be had. Order 21, R. 29 prescribes how a 
decree for any specific moveab'.a may be exe¬ 
cuted & in our opinion to hold that it is for the 
judgment-debtor to determine the manner in 
which the alternative judgment of the property 
or its value is to take effect would be to render 
the provisions of R. 29 nugatory or even otiose. 
The following quotation from Balmukunda v. 
B. N, Rly. Go, Ltd., (a. I. B. (u) 1927 Cal. 
652 : (6.5 Oal. 25) which is one of the cases relied 
on in Shivaprasad v. Prayagkumari, A. I. B. 
(22) 1936 cal 89 : (61 Oal. 7li), lends support to 
our view that the question of the enforcement 
or payment of the money part of the decree 
arises only when the moveables concerned 
ate not capable of delivery. The relevant pas¬ 
sage reads : 

“Tha history of the rule, 0. 20, R. 10, G. P. C., is to 
be found In the oase of KasJied NalTi v. Deb Kristo 
Ramanuj Doss, 18 W. R. 240 in wbioh it has been 
said that the words of the ru^e are in striot aooordance 
with the provisions of the Eogiiah law that a certain 
amount of money should be allowed as an alternative 
if delivery of tbe chattel in dispute cannot be had; if 
tbe goods are capable of delivery they must be deliver¬ 
ed; if they are not capable of delivery then assessed 
damages should be paid.” 

To accept the applfe.'s contention would in our 
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opinion be to read 0. 20 R. 10 & the deoree under 
execution differently than what their plain words 
indicate. The words of the rule do not indicate 
there is any option with the judgment-debtor 
any more than with the deoree.holder. We can¬ 
not therefore accept ihe applt.'s argument in 
this respect either. 

r4] In the result the second appeal fails & it 

will stand dismissed with costs. 

Appeal dismissed. 


[C. N. 65.] 
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Govinda PiLLAi & Simon JJ. 

Meera Pillai Bowther Mahammathappa 
Rowth^r — Deft.—Applt. v. Yegnanarayana 
Iyer Subhiah Iyer — Pltf. — Resp. 

A. S. No. 606 of 1123. D/- 18-1-1950. 

(a) Partnership Act (1932), S. 42 — Travancore 
Partnership Act (XII [121 of 1115), S. 42-Partner¬ 
ship for fixed period — Dissolution —Law prior to 
to the Act. 

Though the Travancore Partnership Act came into 
force io 1116, the principles underlying S. 42 were 
followed before the Act. Thus a partnership for a 
fixed term was dissolved only by the expiry of that 
term & no pator. was competent to terminate it before 
tbe expiry of the term. [Para 4] 

Anno. Partnership Act, 8. 42, N. 1. 

(b) Pannership Act (1932), S. 43 — Travancore 
Partnership Aci (XII [12] of 1115). S. 43 -Partner¬ 
ship at will — Dissolution —Denial of partnership, 

In an action by one of the patnre. in tha case of the 
partnership at will, tbe denial of the partnership by 
the deft.-pator. is suffioient to dissolve the partnership. 

[Para 4] 

A patnr. cannot be made to retire or expelled by the 
other paters, lor reasons of their own & it is a question 
of law whether the alleged expulsion of a member 
effected by means of a communioatlon operates by 
Itjelf as a dissolution of tbe partnership which is not 
(or a fixed term. It was considered that euoh notice 
of expulsion could not have the effect of dissolving the 
partnership. [Paras 4, 6] 

(c) Limitation Act (1908), Arts. 64. 106, 120 — 

Travancore Limitation Act (VI [6] of 1100), 
Arts. 52, 93, 103 — Suit for accounts & share of 
profits of dissolved partnership — Specific Art. 93 
(i. e. 106) & not Arts. 52 (i. e. 64) or 109 (i. e. 120), 
applies — Suit filed within 3 years of expiry of 
term is within limitation. [Paras 6 <k 6] 

Anno. Lim. Act, Art. 106, N. 7. 

T. N. Suhramanxa Iyer — jot Applt.', N, Varadha" 
raja Iyengar — for Resp. 

Judgment.—The deft is the applt. Certain 
properties bdonging to tbe Thirumala Subra- 
moniaswami Temple Devastbanam in Sbencottah 
& Tenkasi Taluks were leased out by publio 
auction for 6 agricultural years. The lease was 
taken in the name of the deft, at Rs. 9351 per 
year. The deft, happened to take the lease 
because of an agreement between him & the 
pltf. to bold an equal share in the lease-hold 
right. The pUf. had pursuant to this agreement, 
advanced Rs. 850 to the deft. Subsequently the 
deft, denied the pltf.’s hilf right in the lease & 
had refused to share the profits with him. The 
pltf. had, therefore, filed o. S. No. 27 of 1110 in 
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the Munsiff's Ct. of Shencottah for aj3eolara. 
tion of his half rights over the properties in the 
Shencottah Taluk for the necessary reliefs 
ancillary to the same. Though the deft, denied 
the partnership alleged by the pitf., the trial 
Ct. found that the partnership was true, that the 
lease, hold right over the properties scheduled in 
that suit belonged to the pltf. & the deft, in 
e:]ual shares, that the deft, was to enter into the 
partnership deed with the pltf., & that the 
profits & loss were to be shared equally. The 
deft.*8 appeal against this decree in the H. C. 
was A. 8. 41 of 1112. Ths trial Ct. decree was 
confirmed & the deft/s appeal was dismissed 
with costs. But by the time the H. 0. decree 
was passed in 1117, the period under the lease 
had expired. The pltf. had, therefore, filed the 
present suit for a settlement of accouats & to 
recover his half share on account of the 
profits derived from the properties in the 
Tenkasi Taluk. 

[ 2 ] The deft, contended that he had not 
taken the pltf. as a partner, that he had not 
received Es. 850 from the pltf., that in view of 
the decree m o. 8. 27 of 1110 the present suit 
was not maintainaVe, that the provision under 
O. 2, R. 2 was a bar to the present suit, that the 
pltf.’s cause of action if at all arose on the 
30th of Purattassi & Masi every year after the 
lease was taken, that the present suit filed on 
16-11-1117 was barred by limitation & that the 
pUf. was not entitled to any relief. The pltf.*3 
replication re-affirmed his allegations in the 
plaint. 

[3) The trial Ot..had by an order dated 5-7- 
1118 held that in view of the prior suit o. S. 27 
of 1110, copy of the judgment in that case being 
Ex. Ill, the present suit was not maintainable 
under o. 2, R. 2 . 0. P. 0. The suit was, there¬ 
fore, dismissed. The pltf. took up the matter in 
the H. 0. in A. S. 813 of 1118. This Ct. after 
considering the merits of the two cases held 
that the present suit was not open to the objec¬ 
tion of bar under o. 2, B. 2, C. P. C. The trial 
Ct.’s decree dismissing the suit was, therefore, 
set aside A the case remanded with the direction 
to re-instate the suit on the file & dispose of it 
according to law. After remand the lower Ct. 
found that the agreement of partnership pleaded 
by the pltf. was true Sc that the suit was not 
barred by limitation. A preliminary decree was, 
therefore, passed for the taking of the accounts 
of the lease transaction. Certain directions as to 
how the accounts were to be taken had also 
been given. It was against this that the deft, 
had filed the present appeal. 

[4l Though an attempt was made at first to 
argue that by virtue of Ex. Ill decision this 
suit was not maintainable. It was given up as 
the matter bad been concluded by the decision 
in A. s. 813 of 1118 by this Ct. The only other 
question that was argued in the appeal wag one 
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relating to limitation. As regards the arrange¬ 
ment between the parties, it had been decided 
once for all that the lease of the temple pro- 
perties was taken in the name of the deft, with 
Che definite understanding that the pltf. & tho 
deft, were to have joint benefit of the lease hold 
right, that the pltf. sbonld have one-half share- 
in the partnership & that the deft, was to have 
the remaining half. It had been so found defini. 
tely in Ex ill case & that finding bad been 
confirmed by the H. 0, in Ex. iv judgment. A. 
partnership between tbe pltf* & the deft, had, 
therefore, been established. This partnership, 
began to be in force from the first of the Fasli 
year 1344. A Faali year begins from the Ist of 
July & ends with the 30tb of June. There is no- 
doubt about this. In 1109 the 30th of June was 
on 17-11-1109. In Para. 8 of the plaint it had 
been stated that the lease was for 5 years 
from 17-11-1109. In pjra. 2 of the written state, 
ment the deft, admitted this. So it was evident 
that the partnership between the parties began 
to operate from 17-11-1109 & that was for a 
period of five years. Even though in 1110 in 
Es. Ill suit the deft, denied tbe partnership, it 
would not amount to a dissolution of partner¬ 
ship for what was confirmed in that case was 
the relationship of the pltf. &,the deft, as patnrs. 
Subject to tbe contractibetween the patnrs. a 
firm is dissolved, if constituted for a fixed term 
by the expiry of that term. That is the provi¬ 
sion in S. 42, Partnership Act. Though this Act 
came into force in 1116, the principles UDder-j 
lying tbe same were being followed here. In- 
this ca?e tbe partnership was for a period of 
five years & no partner was competent to termi¬ 
nate that partnership before the expiry of that 
term. If the partnership is one at will then 
there is no doubt that tbe firm can be dissolv¬ 
ed by any partner giving notice in writing to 
all other partners of his intention to dissolve 
tbe firm. In an action by one of tbe patnrs in. 
tbe case of tbe partnership at will tbe denial oil 
the partnership by the deft.-ptnr. had been heldl 
to be sufficient to dissolve the partnership. Thel 
ruling in Venkayya Naidu v. Lakshminara- 
sayya, 58 I O. 969 : (a. I. B. (7) 1920 Mad. 680) 
which accepted tbe leading English decisions on 
the subject in Syers v. Syers. tl876) 1 A. o. 174: 
(36 L. T. lOl) & Pearce v. Lindiayt (i860) 4& 
E. R. 591 : (3 Be. 6. J. & s. 139) is an authority 
for this position. This being not a partnership 
at will this ruling has no application. 

[el This question had been considered by his 
Lordship, Agha Haidar in Jiwan Singh v. 
Lakshmi Chanda A. I. R. (22) 1936 Lab. 182- It 
was held there that although a partner had an 
option to retire in the case of a partnership uot 
entered into for a fixed period, he could not be 
made to retire or expelled' by the other patnra.j 
for reasons of their own & that it was a quefl-j 
tion of law whether the alhged expulsion of a| 
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member effected by meacs of a communication 
operated by itself as a dissolution of the part, 
neisbip which was not for a fixed term. It was 

! considered that such notice of expulsicn could 
QOt have the effect of dissolving the partner¬ 
ship. Though the deft, denied the partnership 
in Bx. Ill suit, such denial could not have the 
effect of a dissolution of a partnership. On the 
other baud, the decree in the case passed by the 
trial Ob. in 1111 & confirmed by the H. C. in 
1117 declared the relationship of the pltf & the 
deft, as ptnrs. & confirmed the partnership 
pleaded by the pltf. There could, therefore, be 
no dissolution of partnership by virtue of the 
deft.*s pleading in that oa-e. The partnership 
bad its natural termination on 17.11.L114 with 
the expiry of the 6 years for which periol alone 
the lease bad been taken. The dissolution was, 
therefore, on 17.11.1114 & as such the suit for 
accounts bad to be filed within 3 years from 
jtbat date, Article 93, Limitation Act is, there- 

J fore, the proper article to be applied in this case. 
It provided for 3 years for a suit for accounts 
share of the profits of a dissolved partnership 
from the date of the dissolution. 

[6] The argumeot of the applt.s* learned 
advocate that it was Art. 62 or the residuary 
Art. 109 that would apply to a suit of this nature 
could not be accepted for there was a specific 
Article which was intended to apply to suits of 
this nature. The present suit was filed on 16 . 11 . 
1117, i. e. within 3 years of the dissolution of 
the partnership. It is, therefore, nob barred by 
limitation. 

[7] No other point was argued before us. 
We agree with the lower Ct. iu holding that the 
suit was not barred by limitation. The decree 
is, therefore,'confirmed it this appeal dismissed 
with coats. 

Appeal dismissed. 


[C. N. 66.] 
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'K03HI and Sankaran JJ. 

Mohammaihu Ummal—Applt. 'v. Moham. 
mad Ummal Patkumal d'another — Resps. 

S. A. No. 18 oE 1124 (C), D/- 31-1-1950. 

(a) Travancore Civil Courts Guide (1099) (M E), 

R. 765—Court parsing order tor issue oi notice 
under O. 21, R. 20, Civil P. C. on next day oE pre¬ 
sentation of execution application — Order is in 
accordance with rule—Decree holder cannot con¬ 
tend that it Is passed without notice to him as he 
is expected to know of such order. [Para 2] 

(b) Travancore Civil Courts Guide (1099) (ME), 
R. 272—Failure to pay process fee within time 
prescribed by R. 272 —Order of dismissal is judl- 
cial—Limitation Act (1908), Art. 182. 

Where the executing Court properly passes an order 
for issue o( notice to the judgraflnt-debtor without 
fixing any period for the payment of process fees and 
on default of payment within the time prescribed by 
B. 272, Civil Court’s Guide, the Court dismisses the 


execution, the order of dismissal would be a jodioial 
Older : 1948 T. L. R. 237, Rel. on. [Para 3] 

Anno, Lim. Act, Art. 182 N. 129. 143. 

(c) Limitation Act (1908), Art. 182—First execu' 
tion not judicially disposed — Second execution 
dismissed tor default by judicial order—First exe¬ 
cution cannot be deemed to be pending and cannot 
be revived by third execution application as it 
must be taken to have been revived by second 
application —Fact that first execution contained a 
prayer for attachment which was absent in second 
execution will not in itself be a ground for holding 
that they were dilferent in character and scope: 
1948 T. L. R. 196, Rel, on. [Para 4] 

Anno. Lim. Act, Art. 182 N. 143. 

P. Oovindan Nair—/or AppU. ; S. Narayanan 
Potti—for Resps. 

Judgment*—The assignee decree-holder has 
filed this appeal against the order of the lower 
appellate Court ■ holding that E. p. No. 972 of 
1122 dated 16 11-1122 is barred by limitation. 
The decree in this case was passed on 27-4-1105. 
The prtseut execution petition dated 16-11-1122 
having been filed long after the expiry of 12 
years from tbe date of the decree, is pyima 
facie barred by limitation. The assignee decree- 
holder seeks to get over this bar by contending 
that tbe two prior execution petitions which 
were filed within time have not been judicially 
disposed of and as such ihe present petition 
must be deemed to be a revival and continua¬ 
tion of the earlier petitions. 

(2) The first execution petition was filed on 
27-4-1108 and it was struck off -the file on 

14-7-1108. The next execution petition was filed 
on 26-7-1X13. On the next day the Court passed 
an order for tbe issue of notice under O. 21, 
R. 20 , Civil P C, to the judgment-debtors. 
Since the rerjuired process fee was not paid by 
the decree-holder, the execution petition was 
dismissed on 3 P-iii3. The learned advocate 
for the appellant argues that tbe order passed 
on 3-8-1113 to which date the petition was not 
expressly posted was only a ministerial order 
and not a judicial order. It is also contended 
that since there was no posting of the petition 
to 27-7-J113, the order passed on that day for 
the issue of notice under o. 21 , R. so onnnot 
be said to be a proper order passed with notice 
to the decree-holder. When that order was 
passed, tbe Civil Courts* Guide of the year ]099 
(of Travancore) was in force. Rule 766 of that 
Guide was to the effect that the Presiding 
Officer’s order on the execution petition should 
be obtained not later than the next Court day 
after the presentation of the execution petition. 
As already stated, the second execution petition 
was presented on 26-7-1113 and as such the 
order passed on it on the very next day was 
strictly in conformity with R. 765, Civil Courts* 
Guide. Hence there is no point in the appel. 
lant 8 contention that the said order was im¬ 
proper and was passed without notice to the 
decree-holder. Since the order was passed on 
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a day fixed by the rule of procedure, the decree- 
holder is expected to know of euch an order. 

[3] The next objection urged on behalf of 
the appellant is that no specific date was fixed 
by the order for the payment of the process 
fee required for the issue of notice. This objec¬ 
tion also has no force in view of the provision 
contained in B. 207, Civil Courts’ Guide. That 
Buie prescribed that when the order for notice 
to the opposite side is passed by the Court ’on 
the execution petition, the decree-holder has to 
pay the required process fee within three days 
from the date of that order or within such 
further period as may be fixed by the Court. 
Since no larger period was specified by the 
|Coart in the present instance, the decree-holder 
had to pay the process fee within the normal 
Iperiod of three days allowed by Buie 207. He 
defaulted to pay the process fee within such 
period; and it was on account of such default 
that the execution petition was dismissed on 
8.8.1113. The order of dismissal of the execu¬ 
tion petition passed under such circumstances 
is clearly a judicial order. The ruling reported 
in Tkanuperumal Pillai v. Tkanumalayan^ 
(1948 T. L. B. 237) is in Support of this posi¬ 
tion. There it has been laid down that 

'*!{ an order is properly passed for payment of 
process fee, though no date is fixed for such payment 
in the order, then on default of payment within the 
time prescribed, if aoy, by the Civil Courts’ Guide, an 
order passed on the date of the expiry of the period 
pcegoribed, or reasonably promptly, would be a judicial 
order.” 

[4] Another point urged on behalf of the 
appellant is that even if the second execution 
petition is taken to have been judicially dis- 
pOEed of by the order dated S-9-1113, the first 
execution petition filed on 27-4-1108 must be 
deemed to be pending and that the present 
execution petition must be treated as a revival 
and continuation of that execution petition. 
Assuming that the first execution petition has 
not been judicielly disposed of, it must be taken 
to have been revived and continued by the 
second execution petition filed on 26.7-1113. It 
follows, therefore, that the judicial disposal of 
the second execution petition has effectively 
disposed of the first execution petition also, 
This view has the support of the ruling reported 
in Kuruvila v. Kocheeppsu, 1946 T. L. B. 196. 
It is cmtended on behalf of the appellant that 
In the first execution petition there was a 
prayer for the attaobment of the judgment- 
debtors’ properties and that such a prater was 
absent in the second execution petition. This 
by itself cannot be a ground for holding that 
the two execution petitions were different in 
their character and scope. Since no schedule 
of properties had been filed along with the 
first execution petition, the prayer for attach¬ 
ment contained therein cannot be taben to have 
been an effective relief claimed by the decree. 
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holder. By the omission of such a prayer in 
the second execution petition, it has to be taken 
that a relief in that direction was abandoned 
by the decree-holder. In this view of the matter 
also, it cannot be said that the first execution 
petition is still pending. 

[5} No other point was pressed in this second 
appeal. 

[6] In the result the order of the lower ap¬ 
pellate Court is confirmed and this second 
appeal is dismissed with coats. 

K.S, Appeal dismissed. 

[C. N. 67.] 
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Govihda Menon & Simon JJ. 

Thoma d another — Defs. 1 d 2 — Applts. 
V. Qovindaliurup — Plif. — Eesp. 

A. S. No. 1 of 1124 (C), D/- 17-11.1949. 

T. P. Act (1882). S. 6 _ Civil P. C. (1908), O. 21, 
R. 12—Mesne profits—Right to claim — Nature o4 
—Aasigomenf of mere right to claim mesne profits 
—Validity. 

A claim to recover mesne profits is one sounding in 
damages. The right to snch profits independent of any 
interest in the property in respect of which the profits 
are claimed is a mere right to snC cannot be trans¬ 
ferred. But if a sale of land is acoompacied with bi» 
assignment of mesne profits already aooioed doe, the 
assignment is valid. [Para 6) 

A pltf., therefore, in a soit for recovery of pcsae8sioi> 
on the basis of a deed of sale can claim mesne profits 
only from the date of transfer in his favcnr bnt not for 
the period prior to the transfer unless such mesne profits 
bad are already accrued are expressly assigned along 
with the Interest in land. Similarly, where the pltf. 
gets a receiver appointed daring the pendency of the- 
salt, he cannot claim mesne profits after the date on 
which the receiver takes possession of the suit property. 

[Para 61 

Anno. T. P. Act, S. 6, N. 18; Civil P. 0., 0. 20; 
B. 12, N. 6. 

Af. U, Issac—for Applta.i P. V, Jacob—for Besp. 

Judgment_This appeal is against the judg¬ 

ment & decree dated 16th Bumbhom 1123 passed 
by the Addl. Diet, J. of Anjikaimal in o. S. 
NO. 72 of 1121. 

[ 2 ] Befts. 1 & 2 in the suit are the applts. & 
the resp. is the pltf. 

[3] The plaint schedule property originally 
belonged in jenm to the deceased father of the 
pltf. viz., one Sekharan Elayath, & it was- 
assigned by him to the pltf. on 19th Chingam 
1120 as per Ex. A, a registered sale deed. In the 
document the vendor has recited that the pro¬ 
perty is outstanding in the possession of defts. i 
& 2 under an oral lease, that the annual pattam 
payable is Bs. ICO & that the pattam due for the^ 
years 1110 & 1119 is in an ears. The vendor has 
also authorised the vendee to recover possession 
of the property from the lessees, defts. 1 & 3, 
with the arrears then due. The suit giving ris& 
to this appeal 0. S. 72/1121 was filed by the- 
vendee Govinda Kurup on 3rd Dhanu 1121 to 
recover possession of the plaint schedule property 
from defts, 1 & 2 on foot of the said oral lease 
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& in the alternative on title with arrears of rent 
or mesne profits as the oase may be for three 
years prior to the date of suit as well as future 
rent or mesne profits. Deft. 3 to the suit was 
impleaded on the allegation that he was reported 
to have acquired some intereEt in the property 
under defts. 1 & 2 , He remained ex parte in the 
oase. However, defts 1 & 2 resisted the suit 
contending that they were not liable for any of 
the reliefs claimed in tbe plaint. They denied 
the oral lease set up in tbe plaint & that they 
were in possession of the plaint schedule pro. 
perty. They also put the pltf. to proof of his 
alleged title to tbe property. The learned Dist. 
J. who tried the suit found that the oral lease 
set up in tbe plaint was not proved. However, 
he upheld the title of tbe plt^ to the property 
& held further that defts. 1 & 2 were liable to 
pay mesne profits as claimed in the plaint. In 
tbe result, he passed a decree in favour of the 
pltf. as prayed for. Hence this appeal by 
defts. 1 & 2. 

[4l The first point pressed by the learned 
advocate for the applts. before us is that there 
is no evidence in this case to show that deft. 2 
was ever in possession of tbe plaint property &, 
therefore, he could not be held liable for any 
mesne profits. Tbe oral lease alleged in the 
plaint was found to be not proved by the Court 
below. [Tbeir Lordships coosidered tbe evidence 
Mother circumstances & concluded as follows:] 

In faot there is not an iota of evidence in this 
oase to show that deft. 2 bad aho been in posses, 
sion of the plaint property at any relevant 
period. The learned Judge of the Ct. below, 
therefore, clearly went wrong in holding deft. 2 
liable for mesne profits. 

[6l We shall next consider the question as to 
the period for which the pltf. can legally claim 
mesne profit?, if any due. The past mesne 
profits claimed in tbe plaint is for three years 
prior to the date of suit. Ex. A. the assignment 
in favour of tbe pltf., is dated I9tb Cbingam 
1120. The pltf. became tbe owner of tbe property 
only from that date. As owner he can claim 
mesne profits from the person in wrongful 
possession only from tbe date from which he has 
acquired title to the property. It has already 
been indicated above that tbe assignment in bis 
favour was executed by his father allegiog that 
the property was outstanding in the possession 
of defts. 1 & 2 as lessees thereof. Uuder the 
assignment the pltf. has also been authorised to 
recover from them the arrears due for tbe years 
1118 & 1119. But that authorisation will not 
help tbe pltf. to claim at the bands of defts. 1 & 
2 any mesne profits. A claim to recover mesne 
profits is one sounding in damages vide Rama- 
nunni Mannadi Nayar v. Valia Sanliunni 
Mannadi Nayar^ 2 Cochin L. J. 745. Tbe right 
to euob profits, independent of any interest in 
the property in respect of which the profits are 
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claimed, is a mere right to sue & oannot be 
transferred. It is true that if a sale of land is 
accompanied with an assignment of mesne 
profits already accrued due the aesignment is 
valid. Even on this question there is a difierence 
of opinion among tbe Indian H. Cs. It is un 
necessary to refer to the several confiictirg deci. 
eiona on the question as we have already 
indicated above that no right to recover mesne 
profits has been conveyed to the pltf, under 
Ex. A. The pltf. has not, therefore, acquired any 
legal right to claim the mesne profits for the 
years Ills & 1119. If at all he can be allowed 
mesne profits only for any term commencing 
from 19-1.1120, the date of his assignment. 
Pending trial, the pltf. moved for the appoint, 
meet of a receiver for the plaint schedule pro¬ 
perty & that was allowed. Admittedly, tbe 
receiver entered into possession in Eaikitakam 
1121 .'At tbe time of hearing, it was conceded by 
the resp.’s learned advocate that in execution of 
the decree passed by the Ct. below the pltf. 
obtained possession from the receiver on lltb 
Mithunam 1123. The decree now passed by the 
Ot. below virtually makes defts. 1 & 2 liable for 
mesne profits till tbe date of recovery of posses, 
sion in execution. This portion of tbe decree is 
clearly wrong. In any event, no claim for mesne 
profits could have been allowed after tbe receiver 
entered into possession, i. e., from Karkitakam 
1121. The suit was instituted on 3rd Dbanu 
1121 . Future mesne profits could be decreed if 
at all, only for tbe period 8rd Dhanu 1121 to 
Karkitakam 1121. For tbe mesne profits duo 
after Karkitakam 1121 the pltf. should be satisfied 
with what the receiver has collected. Defts. 1 k 
2 do not put forward any claim to tbe income 
collected by tbe Receiver. We decide therefore 
that the period, if any, for which mesne profits 
can be allowed to the pltf. is from 19th Cbingam 
1120 to Ksrkitakans 1121. 

[6] Tbe only question remaining for consi. 
deration is whether applt. 1 can be held liable 
for the mesne profits for the abovesaid period. 
It has already been indicated above that tbe 
plaint schedule property is one lying between 
tbe lands of deft. l. On tbe western side of it lies 
deft. 1*3 jenm land one acre k 14 cents in extent 
k to the east of it lies an extensive area, 17 
acres in extent held by deft. 1 on vtrumpattam. 
In between these two plots in tbe possession of 
deft 1 lies the plaint schedule property. It 
is admitted that tbe entire area of 2l acres k 11 
cents of land comprised of the lands of the 
pltf. k deft. 1 lie together as one block forming 
an extensive sheet of water bunded on four sides 
k with an outlet to the poromboke canal fixed 
on the bund on the western side, viz., on tbe 
western boundary of deft. 1*8 jenm land. It is 
also admitted that this extensive block of 21 
acres k 11 cents is being used for prawn fiehieg. 
That is the only use to which this block could 
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be put & income from prawn fishing ia the only 
income derivable from the same. It is abun- 
dently clear from the evidence on record that 
thi plaint schedule property is not capable of 
eeparate enjoyment divorced from the adjoin¬ 
ing properties of deft. 1 lying to the eastern & 
western side of it. [Their Lordships then dis¬ 
cussed the evidence and proceeded as follows:] 
Under these circumstances, we are for finding 
deft. 1 was in constructive possession of the 
plaint property & we hold him liable to pay 
mesne profits for the period indicated in para. 6 
supra. P. W. 1 has sworn that he paid to deft. l 
Bs. 900 in H20 & R3. 1000 in 1121. There is no 
categorical repudiation by deft, i of having 
received these amounts. As DW. 1 be says be 
does not remember for what amount the fishing 
license was granted to P.W, i. Going by the 
evidence of P. w. 1, which we see no reason to 
reject, the mesne profits of the plaint property 
can legitimately be fixed as rb. 128 for the year 
1120 & R9. 143 for the year 1121, i, 8., a total 
amount of Es. 271, on the basis of the actual 
income collected by deft. 1 from this property 
through bis licensee, deft. 3. In this view it is 
needle.«8 to consider the queitions of law raised 
before us by the learned advocate for the applts. 
We find that deft, l should be held liable only 
for Rs. 271 on account of mesne profits. 

[7] No other point arises for consideration in 
this appeal. 

fSl Id the result we accept this appeal in 
part, it the decree appealed against is modified 
as follows : (l) Deft. 2 Kunbipoulo (applt. 2l 
is exonerated from all liability for any of the 
reliefs claimed iu the plaint inclusive of coats 
deoresd in the Ct. below. (2) The period for 
which the pltf. is entitled to recover mesne 
profits is fixed as from 19th Chingam 1120 to 
Karkitakam 1121. (3) The total amount of mesne 
profits recoverable by the pltf. is fixed as Rs. 271 
& debf. 1 Thoma is held liable to pay the same. 
(4) The pltf. is also allowed interest on the 
mesne profits decreed at 6 per cent, from this 
date. (6) The proportionate costs in the Ot. 
below on account of pa?t mesne profits now dis. 
allowed viz., (RS. 450 minus Es. 12S) Es. 322 ia 
refused to the pltf. 

In other respects the decree of the Ct- below 
will stand. As for the costs here, under the 
circumstances wo direct the pltf. (reap.) to pay 
the applts. half of their costs in this appeal. 

DJi.ll. Ord^r accordingly. 

[G. N, 65./ 
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KuNHt Raman C. J. & Govinda Pillai J. 

Luka Ghacko — Deft.-AppU. v. Varkey 
Francis Kathanar <£ others — Pltfs.-Resps- 

S. A. No. 157 ot 1124, D/- 1-3 1950. 

Debt Laws—Travancore Debt Reliet Act (11 [2] 
of 1116), S. 3. Eicplanallon —“Renewed, included or 


merged**-~Hypothecatioo bond by another under* 
taking liability of. original debtor, for amount 
smaller than original debt—Contract Act, S. 62. 

A transaction can be said to be “renewed” only 
when it is done by the same debtor. Where the origi¬ 
nal debtor is given up by the creditor & another pereon 
undertakes the liability for a portion of the debt & 
ezeoutea a hypotbeoation bond, the case is one of 
novation & the debt cannot be said to have been 're¬ 
newed, included or merged” in the hypothecation 
bond. ' [Para 1] 

Anno. Cootraot Act, S. 62 N 3. 

T. K. Narayana Pillai^for AypU.\ V. I. Joseph— 
for Resps. 

Konhi Raman G. J. —The only contention 
that can be urged in this eecond appeal on be¬ 
half of the deft.-applt. is that be is entitled to 
relief under the Debt Relief Act il [2] of 1116. 
The learned counsel for the applt. contends 
that the explanation to S. 3 would apply to the 
present case. The facts are that there was a 
decree debt against a brother of the deft. The 
decree was passed in llOi. The total amount of 
the debt was bb. 1 , 200 . When the decree was 
being executed, the deft, agreed to execute the 
suit hypothecation bond in favour of the pltf., 
who was the Mylakombu Roman OathoHo 
Ohutch. Attbattime,it was agreed thatit would 
be Bufiioient if the hypothecation bond was exe¬ 
cuted by the deft, for Bs, fcOO. The deft, exe¬ 
cuted such a document on i8-6.lli6&the balance 
under tbe decree was, according to the terms of 
the agreement between the parties given up by 
the deoree-holder. Provision was made in the 
hypothecation bond for discharging the debt in 
five years in equal instalments. Tbe rate of in¬ 
terest provided for was 6 per cent, simple inter¬ 
est. Nothing was paid by the deft, under this 
document & when the suit, from which the 
second appeal arises, was filed against him for 
recovering the total amount due under the bond, 
he raised as one of his contentions tbe plea that 
is urged in this second appeal. The learned 
Dist. Munsiff who framed an additional issue 
on this question has found against the deft. In 
the judgment of the lower appellate Ct., noth¬ 
ing is said about this contention of tbe applt. 
Here, in this Ot., Mr. Narayana Pillai, the 
learned counsel for tbe applt., argues that this 
is really a case in which the decree debt of 1101 
has been “renewed, included or merged” in the 
suit hypotbeoation bond & that it would attract 
tbe provisions of the explanation to s. 3, Debt Re¬ 
lief Act. We are not satisfied that this contention 
is well-founded. It is really a case of novation, 
where tbe original debtor was given up by the 
creditor & the present deft, undertook the liabi- 
lity for a portion of the debt. The transaction 
can be said to be renewed only when it is done 
by the same debtor. The amount of tbe decree, 
viz., Rs. 1,200 cannot be regarded as being ‘'in¬ 
cluded or merged” in the hypothecation which 
was only for a smaller amount^ wi?., !R 0 . 800. 
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[S] In ihese olroumstancss, we are nob pre- 
pared to accept tbe contention urged in the 
second appeal by the appU/s learned counsel. 

[4] The applt/s learned counsel wanted to 
raise another question regarding discharge of 
the liabilityi but in view of the fact that that 
was nob placed before the Ots. below, we hold 
that it is not open to him to urge that conten¬ 
tion now. In tbe result, tbe second appeal must 
be dismissed with costs. 

V.R.B. Appeal dismissed. 


[C. N. 69.] 
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Krishna Pillay 0. J. & Koshi J. 

Krishna Pattar Narayana Pattar — Deft. 
Jsfo. 1 — Applt. V. Tkrtppayya Devaswom & 
others — Plts.-Resps. 

S. A. Nog. 110 & 111 of 1123, D/- 28-12*1124. 

Tenancy Laws — Cochin Tenancy Act (XV [15] 
of 1113), Ss. 19, 26 & 30 — Decree providing for 
renewal deed—Rate of rent enhanced — Deed not 
exscuted—Liability to pay at enhanced rate. 

Where in a previous iuit by the Jandlord for execu¬ 
tion of a reuetval deed for tbe cycle of 12 years a 
decree was passed in favour of the landlord & the rate 
of rent payable under tbe Arunom deed was enhanced 
it being fouod that tbe full hanom amount was not 
paid, but the decree was not executed & no registered 
renewal taken, in a suit for recovery of rent at the 
enbanced rate: 

Held, that the fact that no renewal dooument had 
been executed would not entitle the tenant to fall back 

upon the terms set out in tbe Aanow deed. [Para 3] 

N. Narayana Menon <t V. Sankara Menon — for 
Applt.\ R. P. Venkitakruhna Iyer d E. Narayana 
Iyer—for Respe. 

Koshi J. — These two connected second 
appeals arise out of two suits instituted before 
the Irinjalftkuda Mansifif's Ct. by the Thrippaya 
Dewaswora against a kanom tenant for recovery 
of viichavara^n due for the years liao & 1121. 
0. b. 113 of 1131 relates to the Tnichavaram for 
1120 & o. 8. 336 of 1121 is with respect to the 
michavaram for 1121 . The kanom demise was 
of the year 1069 k both the jenmom right & the 
kanom right bad long ago passed out of the 
hands of tbe parties to the demise. The Devas. 
worn acquired the jenmom right under a Ct. 
sale & the kanom right bad come to vest in 
tbe original deft, since deceased, by succes¬ 
sive assignments. The only dispute that now 
survives is as to the quantum o( michavaram 
the tenant can be made liable for. 

[3] The kanom deed of 1069 stipulates for the 
payment of an annual michavaram of 2 paras 
of paddy besides puravaka dues. In 1114 the 
Devaswom instituted a suit against the tenant 
in o. s, 12 of 1114 on the file of the Anjikaimal 
Dist. Ct. for execution of a renewal deed for 
the cycle of 13 years ending with 1105 & for 
other incidental reliefs. That litigation was 
ultimately disposed of by the Cochin H. 0. on 
2.6-1118. {Vide EX. copy of the judgment in 


A, 8. 7 of 3117). It was there held that though 
the kanom deed set out that the jenmi had 
received as kanom amount Rs. 6.000 the doou- 
ment was really supported by consideration 
only to the extent of Rs. 3,790-7-6 & that tho 
jenmi was in consequence entitled to receive as 
michavaram besides the 2 paras stipulated for 
in the demise also the interest on tbe part of 
the consideration which failed. Michavaram 
claimed as arrears in that suit was decreed at 
the rate of 129 paras 9j edangalis of paddy. 
In the two suits before us in second appeal now 
the Devaswom claimed michavaram at this 
enhanced rate & the tenant-deft. contended 
inter alia that he was not liable for anything 
more than that was stipulated for in the demise 
of 1069. This defence k other defences raised in 
the suit were found against by the learned 
Munsifif who tried k disposed of the suits. 
Daorres were parsed in favour of the Devas! 
worn as prayed for in the respective plaints. 
Two inderendeut appeals were filed by the 
tenant before the Anjikaimal Dist. Ct. k there 
he sought to re-agitate only the qusstion as to 
the quantam of michavaram he was liable for. 
These appeals were also unsuccessful. Hence 
the present second appeals. 

[ 3 ] The argument raised before us by the 
learned advocate for the applt. is that in so 
far as no document has been executed pursuant 
to the ultimate decision in the prior suit the 
subsisting demise is the demise of 3069 <fc that 
the jenmi is not entitled to base his claim on 
the prior decree. We are afraid there is no 
substance in this contention. When the prior 
litigation was brought to a close on 9 - 7-1118 
another cycle of 12 years had already expired 
in^ 1117 & in 1118 the jenmi insiituted a freSh 
suit for renewal k other incidental reliefs. This 
was in o. s 126 of ina on the tile of the 
Anjikaimal Dist. Ct., but that suit had to be 
stayed under Proclamation x [lO) of 1119 . That 
Proclamation is still in force. The result of 
the litigation that ended in ili8 was to deSue 
k determine tbe rights & liabilities of tho 
parties as under the demise of 1CG9 in the light 
of tbeic respective contentions k that decisron 
binds them. The fact tliat no renev/ed document 
has been executed will not entitle the tenant to 
fall back upon the terms set out in the document 
of 1060 . Even if there had been no antecedent 
determination of what the actual rights k obli¬ 
gations of tbe parties are with respect to the 
demise of 1069, tbe jenmi could have main¬ 
tained a suit for michavaram at an enhanced 
rate on the ground that the full kanom amount 
mentioned in the document was not paid. The 
fact that there has already been a judicial 
determination only makes the position of the 
jenmi stronger & that obviates the necessity to 

’xL ciroumstances which 

entitle the jenmi to claim a higher rate of 
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miohavaram. The argament that the suits are 
founded on the decree ia without basis. The 
plaint sets out all the relevant facts commenc¬ 
ing with the demise of 1069 & ending with the 
institution of the suits giving rise to these 
second appeals. The relationship that now sub¬ 
sists between the landlord & the tenant is that 
created by the demise of 1069 as modified by 
the decision in the prior litigation. The claim 
put forward in the two suits is, therefore, per¬ 
fectly legitimate & the two Ots. below are 
plainly right in decreeing the suits as prayed for 
in the respective plaints. The second appeals, 
therefore, fail & will stand dismissed with 
costs. 

ii] KrishnsL Pillay G. J_It would appear 

that EX. a decree was not executed so far 
and a registered renewal taken as provided 
therein. 

[6] It was contended on the strength of this 
that the plaintiff was debarred from claiming 
anything under it. In other words, though the 
decree provides for the terms under which tbe 
future renewals have to bs tasen it should 
be held to have become ineffectual and the 
parties relegated to the prior position under 
the original kanom deed by reason of tbe failure 
of the deores-holdec to execute that decree. The 
decree declares what reduced kanom amount 
is admissible, what proportionate enhanced 
michavaram is payable and what the renewal 
fees should be for that and future renewals. It 
is fallacious to argue that because a deed was 
not taken in accordance with tbe decree there 
can be no renewal in accordance with its terms. 
A decree conclusively determines the rights of 
the parties with legard to all or any of the 
matters in controversy between them in the 
suit. The decree must, therefore, be held to be 

conclusively determining the rights of the par- 

ties with regard to all matters relating to the 
kanom which includes the terms and conditions 
subject to which a renewal may be taken at 
any future date. The right of renewal is a 
periodically recurring right which by reason of 
the statute arises at periodic intervals of twelve 
years, Section 26, Cochin Tenancy Act (xv 
[l 5 l of 1113) provides that it shall be obligatory 
on the part of the landlord to give and the 
kanom tenant to accept a renewal of the tenancy 
at the expiry of twelve years from tbe date of 
the last demise and, thereafter, at the end of 
every successive period of twelve years. The 
non-execution of a decree for recovery of rene¬ 
wal fees and other jenmi dues can be a bar 
only to the recovery of the amounts decreed 
for that renewal, but in so far as it determines 
under what terms and conditions the future 
relationship is to continue, it is only declara- 
tory in beta form and substance. The special 
appellant’s contention that a registered deed 
granted and taken in pursuance to the decree 


I 

could alone have made the decree effectual ia 
equally without any force. That a registered 
instrument is not the only mode of creating a 
renewal is clear from S. 19. Under that seofiiOQ, 
registered instruments are necessary only for 
kanom created after the Act came into force, 
but a renewal can be effected either by a regis¬ 
tered instrument or by decree of Oourt. Sec- 
tion 30 further illustrates it. Where a renewal 
takes effect by force of tbe decree all previous 
relationship would become merged in the decree 
and their future relationship will be regulated 
by the terms of that decree only, unless of 
course the decree is soparseded by any fresh 
agreement bstween tbe parties evidenced by a 
registered instrument as required by tbe statute. 
There is no plea that there has been any agree- 
meat of that kind. Exhibit A decree must, there, 
fore, be deemed to govern the mutual rights and 
obligations of the parties until varied for reasons 
mentioned in the Act and in one or other of the 
modes as prescribed by the Act. I agree with my 
learned brother that the special appeal should 
be dismissed with costs. 

VMM. Appeal dismissed. 

[C. N. 70.] 
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Kunhi Raman 0. J. and Koshi J. 

Krishna Kammathy Ramchandra Kam¬ 
mathy — Applt. V. Kunjan Pillai Gopala 
Pillay and another — Defts — Resps. 

A. S. No. 594 & 0. M. P. No. 3173 of 1123, D/- 14-2- 
1950. 

Limitation Act (1908), Art. 182 — Execution — 
Fresh application — Application giving fresh list 
of properties. 

Where an ezeoution petition was filed giving a list of 
properties and praying for attacbmert and appropriate 
relief, a subsequent application giving a fresh list of 
properties against wbiob tbe decree was sought to be 
executed, is a fresh application, and not a oootinuation 
of the earlier application. [Para 1] 

Anno. Lim. Act, Art. 182, N. 143, 

N. Devaresh Kamnath-- for Appll.‘, 0. L, Abraham 
— for Resps. 

Judgment.— The question arising in this 
appeal ia one of limitation with regard to an 
application for execution of a decree. On 13-3- 
1119 an execution petition was filed by 
the plaintiff, deoree-holder-appellant. In that 
petition, a list of properties was given and 
the prayer was for attachment and other appro¬ 
priate reliefs. Subsequently, on 6-6.1123, another 
application was filed containing a fresh list of 
properties against which the deoree holder wan- 
ted the decree to be executed. The question was 
whether this later application was tiled in con¬ 
tinuation of the earlier application or whether 
it was a fresh application for execution. If ft 
was a fresh application, then it was barred by 
limitation. The Court ^low has found that it 
was a fresh application. In the oicoumatanooB of 
this case, we are not prepared to say tiiat this 
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is an erroneous view. The application was 
therefore rightly diemlseed by the losrer Court. 

fs] This appeal fails and must be dismissed 
v?ith coats. 

[3] The application for stay made in o. M. P. 
!No. 3173 of 1123 must also be dismissed. 

F.B.B. Appeal dismUsed, 


[C. N. 71.] 
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FULL BENCH 

Koshi, Sankaran & Mathew 
Murickbn JJ. 

Senia w/o Kunjali — Applt, v. Janasaha. 
'Uam Co. Ltd. represented ly its Kaikars — 
Hesps. 

A. S. No. 9 o( i 124 (C). DM6.11-1949. 

Civil P. C, (1908), 0, 21, R. 2 —Private arrange¬ 
ment between parties —li can be taken into account 
in execution proceedings —Considerationsof justice 
■& equity. 

As ft result of a private arrangemecit between the 
J. D. & the D. H. under a decree, the D. H. was placed 
in possession of some of the properties of the J. D. In 
subsequent pcooeedings in oonnectlon with the execu* 
tion of the decree, the J. D. contended that the rents 
& profits of the properties & certain other olaims of 
bis against the D. H. (such as for damages etc.) ansiog 
out of the same transaction must be taken into acoount 
by the executing Ct. in determining (be rights & liabi¬ 
lities of (be pactiea under the deoree. 

Held, that as the banding over of the properties to 
the D H. t')ok place as the result of a private arrange- 
meet between the parties, the rights 6u liabilities aris¬ 
ing therefrom could more appropriately be made the 
subject of an Independent proceeding. [Para 4J 

But held that in the peculiar circurostanoes of the 
case it was more just & equitable to have the disputes 
between the parsies settled once for all in the exeoution 
proceeding itself. (The raain feature of these ciroums- 
tances was that the J. D. had practically been misled 
for a long time by the action of the Ct. &, the D. H. 
into pursuing his remedies in the exeoution proceed- 
inkp). [Para 4] 

Anno C. P. C , 0. 21, R, 2. N. 22. 

V, Parameawara Menon — for Applt. ; K. P. 
Abraham^ for Reaps. 

Judgment—This is a connected appeal with 
A. B. NO. 10 & it arises under the following 
circumstances, 

[ 2 ] Pending an appln. to set aside an execution 
sale held in o. B. No. 28 of 1109 the J.D. put the 
D. n. in possession of two out of the 9 deccee- 
sobedule items. This was in Edavom liis. The 
sale was subsequently set aside & when the D. 
H. filed a fresh execution petn. (E. P. 462 of 
lin) on 20-7-1117 no credit was^givon for the 
profits of the properties of which he was put in 
possession. The J. Ds, raised objection to this, 
but the objection had not to be enquired into 
as the (xfoution petn. itself was not pressed. 
The next execution apiln. filed.on 7-5.1119 was 
also on similar lines without giving credit for 
the profits. 

C9) The J. Ds again raised oVjsotion & this 
lime they claimed an accounting by the D. H. 
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in M. p. 666 of 1119. That petn. was also dia> 
missed on the same day as E. P. No. 230 of 1119 
was dism ssed. The order contained a direction 
that the J. Ds may apply again for the leliefa 
Bought in M. P. 686. Execution petn. 2S0 bap. 
pened to be dismissed as the J. Ds. bad, before 
it came up for final bearing, paid into Ot. an 
amount of Rs. 9000 Sc tbe D. H. did not there, 
after press the execution appln. According to the 
J. Ds. this payment of B8. 9000 together with 
the promts of tbe properties was to serve as fall 
& final adjustment of the decree. The D. H. did 
not accept this position & tbe J. Ds. therefore filed 
a series of petitions of which we are in this appeal 
concermd only with M. p. 1811 of 1119. M. P. 

1810 was to record satisfaction of tbe decree as 
per the adjustment referred to Sc A. 8. NO. 10 
arises from tbe lower Ct's order rejecting that 
appln. We are di-missing that appeal. In M. P. 

1811 the J. D reiterates his claim for account¬ 
ing by the D. H Sc also olaims damages for 
alleged waste in demolishing & removing a build, 
ing Sc cutting Sc removing certain Ayini trees. 
The lower Ct. dismissed this petn. as well & the 
J. D. tbe petnr. before the lower Ct. haspreferr. 
ed this appeal. 

[4l The short ground on which the lower Ct.i 
dismissed the petn. was that tbe handing overj 
of Items 1 & 2 to the D. H. was the result of a| 
private arrangement between the parties & thatl 
the lights Sc liabilities arisieg thereunder can! 
more appropriately be made the subject of anl 
independent proceeding. The position is nol 
doubt correct, tut in the circumstances of thij 
case, we think it more just Sc equitable to have! 
the disputes between the parties settled once forj 
all in the execution proceeding itself. Apart from! 
trying to avoid multiplicity of proceedings it 
can with justlficaiion be said in this case that 
the 0t*8. conduct has actually misled tbe parly 
from seeking his remedies in an independent 
proceeding. The J. Ds. started complaining 
about tbe D. H*a. failure to give credit foe pro- 
fits as early as 15 12 1117 when they filed objeo- 
tions to E. p. 452 of 1117. Tbe D. H. burked an 
enquiry by not pressing the execution petn. 
When M. P. 686 was d'smissed on 3-8 1U9 the 
Ct. directed tbe J D. to apply again for the 
earn-* relief. Now when be applied again, for the 
Ct. to relegate him to afresh proceeding is to blow 
hot Sc cold at the same time which no Ot. can 
be permitted to do. Tbe D. H. came in'o pcsses- 
eion in Edavom 1116 I’t if the J. D. were to 
start a fresh proceeding a good part of the claim 
would now be barred by limitation. At least on 
3-8 1119 when M. P. 686 was dismissed the Ct. 
could have told him (J. D.) that this question 
will not be inquired into in exeoution. Besides, 
without demur the Ct. recorded all the evidence 
the jarties wanted to let in M. p. isil Sc to tell 
the party at the end of a protracted proceedings 
for full four years is to say the leastmostunfair. 
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The D. H. admits he has some surplus funds 
with him out of the pro6ts & in our opinion 
jostioe & equity demand that all accounts be¬ 
tween the parties must be settled on the execu¬ 
tion side itself & we accordingly remit this petn. 
to the Ct» below for fresh bearing & disposal. 
That Ot. will assess what profits remain in the 
D. H’a hands to the credit of the J. Da. & allow 
exeontion only for the balance. Likewise tbe 
daim for damages on account of waste will also 
bo heard & disposed of & damages, if any, will 
also be given credit for in the decree. As the 
amounts become aBoertaiced only by an order 
of the Ot. no question of the GO days’ rule ap- 
lioable to oertifioation of payments out of 
Ot. can arise here. We understood the learned 
Advocates as stating that the evidence on bo:h 
sides have all been recorded. Tne lower Gt, has 
therefore only to re hear the arguments & pass 
orders. However, if either side moves for liberty 
to adduce a fresh evidence it will be absolutely 
in the discretion of the lower Ct. to allow the 
motion or not. 

[6] In the result the appeal is allowed & the petn. 
remitted for fresh disposal according to law & 
in the light of the observations herein contained. 
We make no order for costs here. Oosts. in tbe 
Ot. below will be provided for in its revised 
order. We do hope that there will be no dispute 
between the parties regarding delivering back 
item 3 to the J. D’s Order accordingly. 

F.B.B. Appeal allowed. 


[C. N. 73.] 
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Kunhi Raman 0. J. & Sgeramania Iter J* 

Nara/yanan Nair — AppU, v. Narayanan 
Namhudiri and others—Besp. 

Second Appeal No. 50 of 1124 (C), D/-4-12-1950. 

(a) Cochin Nambudiri Act (XVII [17] of 1114), 
(as amended by Act XVI [16] of 1118), —• Applica* 
bility to manager appointed by decree. 

Where by a decree of the Ct. in a euit for removal of 
the Karnavan of tbe family from macagement another 
member becomes manager of tbe family, tbe prohibition 
against tbe karnavan would also apply to tbe manager 
who thus comes into tbe management on account of 
the decree. [Para 4] 

(b) Cochin Verumpattomdars Act (VIII [8] of 
1118), S. 4 (d)^Scope of. 

The law referred to in 8. 4 (d) can only be the law 
relating to tbe leases, that means, tbe permanency of 
otherwise of leasee & not to the validity of contracts or 
leases* [Para 6] 

(c) Malabar Lav/.Illom—Alienation. 

When a transaction is said to be voidable at the 
instance certain members of a family, it is not neces' 
sary for those members to bring a suit to set aside that 
transaotiOD. It is enough for them to elect not to be 
bound by it. If they so elect, tbe transaction would 
not bind them. [Para 6] 

A, S. Krishna Iyer — for AppU; R. Kochukri’ 
ahnan (for Ros. 1 & 2) and N. Parameswaran 
Moothathu (for Ko» 3) — for Resps, 


Subramania Iyer J— Defts. i & 2 in o. 

No. 186 of 1131 On the file of the Triohur Dist.. 
Munsifi’s Ot. are the applta. The suit was for 
recovery of possession of the properties shown ia 
the schedule to the plaint on foot of title, th& 
pltfs. who are Namboothiris, having obtained 
the properties, among others, under the parti¬ 
tion in their illom in the year iiso. The suit 
was filed in the year 1121, The learned MunsifT 
dismissed the suit. That decision was reversed 
by the Addl. Dist. J. of Trichur in A, S. No< 
397 of 1122. 

[2] Defts 1 & 3 depend :upon Ex 11 dated 
18 - 10 .1118 which is pattomchit executed by thenfc 
in favour of one Subramanian Namhudiri of tba 
pltfs. illom & claim that they are lessees entitl¬ 
ed to permanency under tbe Cochin Verum- 
pattomdais* Act Vlll [8] of 1118. The learned 
Diet, J. repelled tbe contention on tbe ground 
that under the provisions of the Cochin Nam. 
budiri Act, which is applicable to the pltfs. 
Subramanian Nambudiri, as amended by Act 
XVI [16] of 1118, it was beyond the competence- 
of Subramanian Namhudiri to grant the lease* 
evidenced by Ext. il because that Act prohibits- 
Karnavau from granting leases of immovable- 
properties except in conjunction with, or witb^ 
the consent of the other major members of the 
family. It is not contended that this lease 
arrangement has had the concurrence or the 
consent of the other major members of the 
family as required by that statute. 

[3] Mr. Krishna Iyer, the learned counsel 
for tbe applts. contends before us that the 
position taken up by the learned Judge is not 
sustainable for various reasons, firstly that the 
lease in this case was not by a Karnavan, but by^ 
a manager appointed by a Ct. secondly that 
the Amending Act, xvi [I 6 ] of 1118 , which was- 
passed on 6-11-1118 would not affect tbe vested 
rights already held by bis clients under Ext, 11 
from 18-10-1118 even though S. 1 of the Amend¬ 
ing Act provides that it would be deemed to^ 
have come into force on 22-7-1116 A third posi¬ 
tion taken up by Mr. Krishna Iyer is that S. 4 
(d), Verumpattamdors* Act provides for per- 
manency “notwithstanding any law to the con- 
trary” & this provision would exclude the^ 
operation even of the Amending Act XVI [16l 

of 1118 , 

[ 4 ] So far as the first point is concerned, a. 
perusal of Ext 11 would show that Subramanian. 
Namhudiri w]io was a party thereto became the 
manager under the decree in 0 . 8. 70 of 1113 . 
We are told by the advocates for both parties- 
that that suit was one foe the removal of the 
karnavan of the family from management & that 
Subramanian Nambudiri became manager of* 
the family on account of that decree, Mr.. 
Krishna Iyer’s argument is that what is bit by 
the Amending Act, XVI [ 16 ] of 1118 is only^ 
leases by karnavans & not leases by managers^ 
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A karnavan fa deGned in the Nambudiri Aob aa 
meaniog the eldest male member. Tne argument 
is, when that karnavan is removed, there is no 
more a karnavan in the family & therefore, the 
prohibition will not apply to lease granted by a 
succeeding manager. It is not necessary for us to 
dilate very much on this, but we have to mention 
that karnavanship comes to a person by his .birth. 
That consists of two capacities, a spiritual & a tern* 
poral one. In so far as the former capacity is con- 
oemed it comes to him by birth & nothing but 
death can deprive h*m of it except perhaps the 
cessation of bis membership in the community to 
which he belongs. When a karnavan is removed 
from management, he may continue to be akarna- 
van being the eldest male member of his family & 
may continue to bold the social or religious pri. 
vileges, but so far as the management is omoerned, 
he Is no longer the manager. His successor in 
management will, therefore, be only a manager & 
nob a karnavan. When a Ot. removes a karnavan 
from management of a tarwad, it is not necessary 
nor is it competent for a Ot. to appoint anybody 
in his stead. The next in order comes in as mana* 
ger in his own right. If he is uoGt for managership 
& there be a prayer for a declaration in that be. 
half which is granted, the next inage below him be¬ 
comes manager. The manager under the decree 
in o. S. 70 of 1113 can only therefore mean that on 
the removal of the karnavan & perhaps on account 
of the declaration of unGtness for management of 
the seniormost ananthiravan, Subramaman Nam¬ 
budiri became the manager of the family in the 
place of the disposed karnavan. It is impossible for 
us to accept the contention that the prohibition 
against the karnavan would not apply to the mana. 
get who thus comes into management on account 
of a decree of a Gt. 

[6] The second point urged by Mr. Krishna Iyer 
is that vested rights could nob be divested. The 
Amending Act itself a^ords a sufhcient answer to 
this, because the Act provides that the amending 
Act would be deemed to have come into force on 
92.7-1118, that is to say, the transaction evidenced 
by EX. II was brought into existence at a time when 
the Amending Act must be deemed to have come 
into force. There is therefore no need to conaidet 
the question as to whether a Subsequent enactment 
will operate to divest vested rights. 

[6] The third point is based on 8. i (d), Verum. 
pattomdars* Aob. The law referred to in this sub¬ 
section can only be the law relating to the 
leases that means the permanency or otherwise of 
leases & not to the validity of contracts of leases. 
Mr. Krishna Iyer also contended that the transac¬ 
tion evidenced by the Ex. II is not void bub only 
voidable & the pUfs in order to get rid of the 
transaction, must file a suit to have the transaotion 
set aside. When a transaction is said to be voidable 
at the instance of certain members of a family, it 
is nob necessary for those members to bring a suit 
to set aside that transaotion. It is enough for them 
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to elect not to be bound by it. If they so elect, tbei 
transaotion would not bind them. In the plaintj 
the pltf, in pa'a. 6, have sufficiently indicated in 
olear terms their election not to be bound by the 
transaction. It is not necessary for them to tile a 
separate suit praying for setting aside the transao. 
tion. 

[7] In the view that we take of this matter, the 
oonbraob evidenced by Ex. il is nob binding upon 
the Illom of the pltfs. & therefore upon the plbfs. It 
follows that defts. 1 & s whoolaim thereunder are 
not entitled to be in possession as lessees because 
there is no valid lease granted in their favour. The 
result is that this second appeal has to be dismissed 
with costs. In this view it is unnecessary to consi¬ 
der the various other questions dealt with by the 
Ots. below. 

D»H, Appeal dismissed* 

fC. N. 73.] 
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Kqnhi Raman C. J. and Sdbramania Iyer J. 

Narayanan Gopala Pillai — Applt. v. Sanha- 
ran Raghavan Pdlai & others — Resps. 

Appeal Suit Nob. 98 and 186 of I960, D/* 30 11.1950. 

(a) Civil P. C. (1908), S. 47 — Transferee pendente 

liio from party— A transferee pendente lite is a repre¬ 
sentative-in interest of the party from whom he got 
the transfer—Such a transferee would be disentitled to 
raise any claim against the decree or order that may 
ultimately be passed in the action, [Para 3] 

Anno. C. P. G., S- 47, N. 21. 

(b) T. P. Act, (1382J, S. 52 — Principles underlyicg 
S. 52 apply in Travancore-Coch.n, though Act does 

[Para 4J 

Anno. T. P. Aofc, B. 52. N. 2. 

N. K. Naroyana Pillai^/or Applt. {in No. 9811950), 
P. Narayana Pillai^/or Resps, (m No 9Sfl950J. 

Judgment. — These appeals arise out of the 
order of the learned Disb. J., Parur dated 23-1-1S50 
passed on c. M. P. 130 of 1960 in o 8. No. 37 of 
1103, A. 8. NO. 98 is by the obstructor petnc. in 

o. M. p. 130 & A. 8. No. 136, by deft. 7 & some other 
defts. 

[ 2 ] A, S. No, 98 of 1950. The applt. in A. s. 
NO. 98 obstructed delivery of posseseion of proper¬ 
ties in execution of the decree in o. a. no. 37 of 
1103 which was a decree for partition in a Malabar 
Tarwad. The obstruction related toeix items. The 
obstruction was upheld in respect of items 2 to 6 & 
was disallowed in respect of the first item. A. S. 
No. 98 re’ates to the first item regarding which 
obstruction was disallowed & A. a. 136 relates to 
items 2 to 6 regarding which the obstruction was 
allowed. 

[3] The reap, in A. 8 . No. 98 raises a prelimi¬ 
nary objection to the maintainability of the appeal 
on the ground that the applt. is a transferee of 
properties pendente lite, that is, the transfer relied 
upon by him which is a mtge. executed in his 
favour by deft. 4 was after the institution of the 
suit O. 8. No. 37 of 1103 which was a suit for 
partition. The transferee pendente lite, it is con- 
tended, is not a representative of the parly & 
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therefore, will not oome within the operation of 
S. 40, Travancore Oivil P. 0. with the result that 
the order passed by the lower Ct. must be regarded 
as an order passed against a stranger to the suit & 
that only an original suit is competent as provided 
in the Code. In Parameshari Din v. Bam Gharan, 
A. I. B. (94) 1937 P. 0 260 : (31 S. L. R, 652) the 
P. C. held that a transferee pendente lite is a repie. 
sentalive in.iuteresfc o£ the patty from whom he 
got the transfer. The reason is obvious because a 
transfer after the institution of a contentious suit 
is not bad for ail purposes; such a transferee would 
be disentitled to raise any claim against the decree 
or order that may ultimately be passed in the 
action. The learnfd counsel for the resp. relies 
upon Basappci v. Bhim>\ngowda, 52 Bom. 208 : 
(a. I. K, (16) 1928 Bom. 66 ) to eupport bis position, 
namely, that a transferee pendente lite is not a 
representative. That dea'aion when perused reveals 
that the non-representative oharaotec of tha trans¬ 
feree is only for the purpose of questioning the 
pltf’s. right to sue & that for all other purposes 
the transferee is a representative. Thus on the 
reaps.’ own showing, where a transfer is effected 
Its pendene the transferee is entitled to raise the 
objeotiors & pursue the remed.es as the transferor 
could have done. Iho preliminary objection is, 
therefore, overruled. 

[4] Coming to the merits of the matter, Mr. N. 
K. Natayana Pillai, for the applt. complains that 
his client has tad no opporfuuity io adduce neces¬ 
sary evidence in the case and that tho matter was 
straightway posted for argument without posting 
the case for evidence. It appears to us (hat the case 
should have been posted for evidence & that the 
parties should have been afforded an opportunity 
to adduce evidence in the case. The learced coun¬ 
sel for the resp. is not prepared to argue the case 
as a demurer accept ng all allegations made on 
behalf of the applt. We have, therefore, to reverse 
the order of the Ot below in so far as it relates to 
item 1 , which is the subject-matter of appeal suit 
NO. 98, allow that appeal & remand the case to the 
CS. below for disposal according to law after afford¬ 
ing an opportunity to the parties to adduce evi¬ 
dence, oral or documentary, or bo'b. The T. P. 
Act is cot in the S atu'.e Book of Travancore bat 
the principles underlying in 8. 52 thereof have been 
accepted by the Travancore H. 0. & it is the 
common case of the litigants in this case that these 
principles apply. In fact the resp. depends upon 
those principles- We direct that the costs of this 
appeal shall abide & follow the remit in the Ct. 
below which will provide for it in the revised 
order to be passed by it. 

[6l A, 5. B<x, 136 of 1950. This appeal as 
already mentioned relates to items 2 to 6 in the 
I'sln. filed by the resp. These items were admit- 
tedly outstanding with lessees under the tarwad 
who were not parties to the suit. The obstructor 
obtained possession from these lessees. In a matter 
of obstrucliion what the Ct. is concerned with is 


only possession & title to possession. The tarwad 
not having had title to actual possession at the 
time the suit Was filed tne lower Ot. tightly upheld 
the obstruction ot the resp. The fact of the pro^ 
parties being outstanding on lease under the tarwad 
before the date of the suit is not canvassed before 
us by the applt. In this view the appeal is without 
merits & has to be dismissed with costs. 

F.B B. Order accordingly. 

[0. N. 74.] 
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Kunhi Raman 0. J. a^d Subbamania 

Iyer J. 

Karthiyani — Applt. v. Valia Pothi Amma 
Baja Avl. — Besp. 

Appeal Suit No. 266 of 1950, D/- 27 11-1950. 

Civil P. C. (1908), O, 21, Rr. 95, 96—Delivery of pro¬ 
perty with crops—Cost of crops—(Travancore Cochin) 
Civil Court's Guide, R. 290, 

It is ool; equitable & in aoeordanoe w'tb praotioe that 
a D. H. taking po^seasion ot properties (on whioh the 
J, D. or other party in possession has raised, in the ordi¬ 
nary course, some crops or done some work for cultivation 
whose advantage the D. H. gets) shall be directed or made 
liable to pay the cost of the crops & the work. [Para 3] 

Rate 290. (Travancore-Coobin) Civil Courts Guide, 
does not prohibit allowing such cost. [Para 2] 

Anno. 0. P. 0., 0. 21 R. 95 N. 8; 0. 21 B. 96 N. 3. 

K. P. Abraham — for Apj)U.\ P. Narayana Pillai — 
for Resp. 

Judgment.—This is an appeal filed by deft. 18 
from wh)m items 2, 3 & 6 in the echeduls to the 
decree were delivered over to the resp. D. H. At 
the time of delivery there existed certain crops 
which were raised by the applt. In item 2 applt. 
had only ploughed for the purpose of cultivation. 
In item 3, the applt. had raised a sugar-cane crop 
& in item 5, a tapioca crop. The appita. olaim for 
getting the costs of these crops was disallowed by 
the Ct. below on the ground that R. 290 of the 
Civil Oourla’ Qu’de sfcocd in the way of the grant 
of the cost thereof. 

[2) The language of R. 390 is not so infraotable 
as to compel us to disallow the cost of the work & 
the Crops ra-sed by the applt. whose benefit the 
D. H gob by taking delivery of the land with the 
crops. Hule 290 does not prohibit grant of the 
value of crops raised in oases where the crops are 
not paddy crops. The provision of the rule foe 
valuing the crop at so many paras, lends colour 
to the contention that it is only for paddy crops 
that compensation can be given. The rule however 
starts by providing for costs where delivery of 
possession of paddy land is given & there are 
crops therein without referring to the crops as 
pa3dy crops. 

[3] Apart from that rule, we consider that it iSi 
only equitable & in accordance with practice that! 
a D. H. taking possession of properties (on whiobl 
the J. D. or other party in possession has raisadJ 
in the ordinary course, some crops ot done some! 
work for cultivation whose advantage the D. H-l 
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Ue^s) shall be direofced or m)de liable to pay the 
ooBi of the Crops & the work. 

[4l The lower Gb. did not coneidec the evidence 
on the question of the amount to be awarded to 
deft.-spplt. 18 because the lower Gt. found that in 
law the appU. is not entitled to any value. The 
learned advocates appearing for both the parties 
here were agreeable that, in view of our finding in 
favour of ihs appU. as regards the appU/s right to 
get the value of crops, we miy peruse the evidence 

decide the quantum of comiiensation payable. 
Accordingly we were taken through the evidence 
which consisted of the Commt.’s report as also 
certain witnesses examined on either side. On a 
consideration of all the evidence in the case, we 
are inclined to think that a total of Rs. 360 would 
be a fair compensation to bs awarded to the appU. 
for all the crops & works done by her in the pro. 
parties & we award accordingly. 

[6] We are told that the resp. deposUed about 
a thousaud rupees in the Cb. below before taking 
delivery of the properties. We direct that the 
amount of Rs 350 wb oh we assess as the coat of 
seed & labour of the appU. shall be paid oat to the 
applt. from out of that deposit together with the 
costis of this appeal which we allow. 

V.B.B. Order accordinffli/. 


[0. N. 75.] 
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GOVINDA PiLLAl AND GaNGADHARA MeNON JJ 

Ouieph — Applt. V. Kunjathu — Resp. 

Seoond Appeal No. 96 o( 1124 (C), D/- 13-ll*1950. 

T. P. Act (1881), S. 105—Absence of exclusive pos¬ 
session — Cochin Verumpattomdar Act (VIII [8] 
of 1118). 

In a docaxent executed b.v the deft. 'iD favour of the 
pUf. the deft, bad undectakeu to cultivate the vacant 
epaoe in a oertiin property for one year. The exact extent 
of the property or the location of the same where the 
daft, could rat&e the crops was not mentioned. It was 
stated that there were trees & bouses on the,property Sc 
the same were excluded &. permission was granted to 
ouilivate the vacant space only. 

Held that since the deft, bad not been given exclusive 
possession of the vacant site the extent of whioh was not 
poiMble to be determined, it must be held that the deft, 
bad been given only a use of the property for a definite 
purpose & the transaction would not amount to a lease. 
The fact that the document was styled ss a Pattomcheelu 
& the rent to be paid as pitlotn wr\s not of much oonse* 
queuce. The deft, would not be a Verumpottomdar men¬ 
tioned in Act (VIll [8] of 1118*. [Para 4] 

Anno. T. P. Act S, 105 N. 5, 13. 

T. S. Venkilachalam Iyer and V. Sankara Menon- 
for Applt.', C. 8. Ananthakrisyina lyir for Re^p. 

Judgment.—The deft is the appU. in this 
second appeal. The pltf’s suit was for eviction 
with pan & fatu '0 rent. The suit was based on 
Es. A executed by the deft, in favour of the pltf. 
In that be had undertaken to cultivate the vacant 
apioe in the properties scheduled in Ex. a & to 
pay the pltf. a rent of Rs. 60. Out of this he was 
to appropriate rs. lO towards fencing Sc other 
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miasellaneoua expenses. The deft, was allowed to 
cultivate the vacant space only for one year. The 
pltf. stated that the defc. bad no right of posees- 
eion over the trees & the house in the compound, 
that he was only to raise vegetable crops & that 
he was to surrender whatever possession he had 
after the expiry of one year. The deft, lad not 
surrendered possession aUer one year & so the 
prayer was for recovery of possession of whatever 
right the pUf had over Ex. A property & to order 
payment of past rent Sc settlement of accounts Sc 
future rent at the rate of Rs. 85 a year. 

[2] The deft, congested the suit. He objected to 
the enhanced rent claimed Sc oonlended that be 
had disohirged the whole dues to the pltf; He 
had aim a contention that he was not liable to be 
evicted as he was to^ be deemed to be a Verum- 
pittomdar mentioned in Act viii [8l of 1118. The 
Gcs. below had concurrently found that he would 
not come under the category of Verumpattomdar 
as understood in Act, viii [8] of 1118, that he 
was liable to surrender the property, that the 
discharge pleaded was not true, that the fltf. 
was not entitled to enhance the rent Sc that the 
property could be delivered over bo the pltf. only 
with past & future rent at the rate provided for 
in Ex A. 

[3] Tbe question for consideration is as to 
whether Er. A. would come under tbe category 
of a lease as defined in the T. P. Act XVit [17] of 
nil. Tbe lease is nob defined in the Cochin Ver- 
umpattomdars Act viii [8) of 1118 & so the 
Pattom or lease contemplated therein would be 
governed b? the definit'oa of the term in the 
Cochin T. P. Act. A lease of immovable pro- 
perty is a transfer of a right to enjoy such 
property, made for a certain time, express or 
implied, or in perpetuity, iu consideration of a 
price paid or promised, or of money, a share of 
crops, service or any other thing of value, to bs 
rendered periodically or on specified occasions 
to the transferor by the transferee, who accepts 
the transfer on such le-ms. The word "enjoy” 
used in this definiMon has been the subject of 
comment in several oases Sc the result of a compi. 
rative study of the sime is thus mentioned at 
p. 1609. vol III of the Commentariej of tbe T. P. 
Act by Chitaiey & Rao. 1950 Edn. 

“Tbe word “oojoy” i?, however, not used as tbe eqoi- 
valont of “possess.” The oonrotHt'on of the word ‘‘pos- 
aesBlon" as used in the Aok is distinct from “enjoyment” 
& does not necessarily include enjoyment. This is clear 
from Sj. 58 & 76 of tbe Act. Those sect’ona show that 
though a ueufcuctuary mtgee. fa entitled to tbe poasession 
of tbe mortgaged property, he is not entitled to the enjoy, 
ment of tbe property. Because, tbe usufruct of the 
property is treated as belonging not to tbe mtgee. but to 
the mtgor. The mtgee. has only tbe rieht to receive such 
usufruct & reimburse himself for his debt from it. Under 
a lease, however, tbe um/ruot of the property belongs to 
tbe leasee. The transfer of a bare right of possession 
without the right to ths usufruct is not a lease. Thus, the 
word “enjoy” seems to be used in the sen-e of the bene¬ 
ficial occupation of property. Such a meaning Is not in¬ 
consistent with the literal sense of the word. Because ore 
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of the meaning of this word is to oocupy as a good or 
profitable thing. 

There must be a transfer of the exclusive right of pos- 
eession of the leased property in order to constitute a lease. 
The oontinuaoe in the transferor, after the transfer, of any 
share in the right of possession is detrimental to its 
obaraoter as a lease. This does not mean that there cannot 
be a lease of an undivided share in joint property, What 
18 meant is that the transferor cannot reserve to himself 
any share in the right of poasesaion.’^ 

[4] In Ex. A, the extent of the property which 
cornea to 6 acres & 82 7/8 cents is mentioned. It 
was stated there that there were trees & houses in 
the property. The same were excluded & permis¬ 
sion was granted to cultivate the vacant space. 
The exact extent of the property or the location of 
the same where the deft, could raise the crops 
were not mentioned in the document. It was also 
not mentioned that the deft was to have exclusive 
possession of the vacant site. The evidence in the 
case showed that even over this vacant space the 
pltf. was exercising the right of possession by 
planting trees. The deft, as D. w. l had admitted 
that he had planted about 200 Anjili plants in the 
property; but it is significant that he has not 
claimed any compensation for value of improve, 
menta on account of any plantation made by him. 
The pltf. as p. w. l had sworn that he had planted 
the vacant space with several trees & his version 
appeared to be a correct one for the deft- himself 
had not claimed any coEDpensalion for planting 
trees after Ex. a was executed. This was a clear 
indication that the deft, was not given the exclusive 
possession of the property. Ex. A will not there- 
fore come under the category of a lease & the P. B. 
ruling in Secretary, Board of Bevenm v. 5 ,1 B, 
Bly, Co.i A. I. B. (is) 1926 Mad. 434 : (48 Mad. 
868 F. B.) is in support of this position. The test 
whether a document wag a lease or not was held 
to be whether it vested any exclusive interest in 
immovable property in the transferee or whether 
it gave him merely a right to enter on the property 
& to do something thereon. The ruling in Venn- 
gopala v. Thirunav'ukkarasu, A. I. B. (36) 1949 
Mad. 148 : (1949-2 M. L. j. 156) relied on by the 
appU, is in no way against the decision mentioned 
above. In this case the deft, was given the right 
to enjoy toddy yield & right to enter upon the 
land for the purpose. It was held that the light to 
tap coconut trees & to obtain toddy was the benefit 
arising out of land &, so that right will come under 
8. 3 (25), General Clauses Act (India) & was im¬ 
movable property. Since an exclusive possession over 
the immoveable properly had been created so far as 
the right of enjoyment of the trees was concerned 
it was held to constitute a lease. There is no such 
exclusive possession as contemplated there in the 
jpresent case & so we have to hold that Ex. A 
j (hough it is styled a Pattomcheetu & the rent to 
be paid is called Pattern, it could not be a lease as 
contemplated in the T, P. Act. An agreement for 
the cultivation of land under which a person is to 
cultivate another’s land & the two are to share the 
produce in certain proportions may be a lease if 
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there is an intention to transfer an interest in the 
property. But if there is no such intention suoh 
agreement cannot create a lease & the matter is as 
held in Brakmamoyee v. Munsutt A. i. b. (7) 19S0 
Oal. 648 : (68 I. 0. 869) One purely of construction 
in each case. If there was no intention to transfet 
an interest in the property, the right would be a 
licence, not a lease. The use of the words Pattoml 
& Fattacheetu is not of much oonsequenoe. It had! 
been laid down in GUnwood Lumber Oo, Ltd, v. 

Phillips^ (1904) A. 0. 406: {78 L. J. p. 0. 62) and 
King V. Devid Allen & Sons, (1916) 9 A .0. 64, that 
in construing such grants the substance of the trans¬ 
action must be considered & not merely the nomen¬ 
clature used by the parties. The rulings in In re 
Burmah Shell Oil Storage and Distributing Co, 
Ltd. of India, A.I.R. (20) 1933 all. 736 : (66 ALL. 
874 P. B ), Sherif Dadumiyaji v. Emperor, a.i.r. 
(17) 1930 Eom. 166 : (3i Or. L. J. Iloo), Sahdi 
Bepari v. Budhai, A. I. B. (12) 1926 Oal. 370 : (82 
I. 0. 949), and B. N. W. Bly. Co. Ltd. v. Janki 
Prasad, A. I. B. (23) 1986 Pat. 362 : (163 I. 0. 626) 
are also in support of this position. Since the deft, 
had not been given exclusive possession of the 
vacant site the extent of which was not possible to 
be determined it bad to be held that he had been 
given only a use of the property for a definite 
purpose & that the transaction £x. A would not 
amount to a lease. Thus in confirmation of the 
decrees passed by the Cts. below, the appeal is dis¬ 
missed with costs. 

D.H. Appeal dismissed. 

[G. N. 76.] 
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GoVINDA PlLLAI AND GaNGADHABA MeNON JJ. 

Ouseph Ouseph — AppU. v. Bama lyen Krishna 
lyen — Besp. 

Second Appeal No 466 of 1950, D/- 16-11-1950. 

T. P. Act (1882), Ss. 58, 105—Lease & usufructuary 
mtge.—(Travancore) Ordinance II f2] of 1125—Act 
VIII [8] of 1950. 

Under a document called '‘Kanapatla Athlradhoram*' 
the deft, advanced the jenml fanams 1865 3 Oba. 12 cash 
as a loan ds of tbia a aum of 1600 fanams— 1 Cb 0 oash 
was declared to be a charge on the properties conveyed 
thereunder. The yield of the properties was assessed St 
interest on the loan advanced was dednoted. The balance 
was agreed to be paid as Miebavaram along with other 
pre reqniBites mentioned therein. He also undertook to take 
renewil after the expiry of 12 years. The balance of 366 
fananms 23b8 12 cash wag not charged on the property. 
These properties were outstanding with another party. 

To redeem him a decree had already been obtained by the 
owner. The rights of the tenant to the amount advanced 
as well as to the value of improvements had been purcha¬ 
sed in Ct, auction by the owner. The right over the value 
of improvements was assessed at fanams 365-2 Ohs. 12 
cash & assigned over to the deft. ^ 

Held, that the document was not a lease & the Domen* 
olature of the document as a “kanapattom ’ was immate* 
rial lor the purpose of gathering the intention of the 

patties c& the tenure created thereby. The execution of a 

decree obtained on such a document was not stayed by 
Ordinance It [2] of 1125 or Act VIII [8] of 1960. 

A .. [Paras 8,4J 

Anno. T. P. Act, S. 105. N. 67. 
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K.P, Ahrdham—fw Applt.; T,*N, StAramania Iyer 
^for Beep, 

Govinda Filial J.—The D. H. is the applt. He 
&ad filed the suit to recover possession of the plaint 
property which the defts. were holding under Ex. 
A. The pltf. stated that it evidenced a redeemable 
tntge. where as deft. 4*8 contention was that it was 
an irredeemable Kanom & that the pltf. was not 
entitled to recover possession of the property. The 
defc.'s contentions were overruled by the trial, 
appellate & the Second appellate Ots, &the decision 
of the H. 0. was reported in 1949 T. h, B. 139. 
That was passed on 25.1-1949. Before the pltf. 
ooald take out execution & recover possession of 
the property there was then the Holding Stay Act 
XXI [21] of 1124 which stayed execution of decrees 
for a period of six months from 19-3.1949 if the 
decree was for recovery of possession based on pat* 
tom, Otti, Panayatn with possession & Kanom. 
This expired on 24-9.1949 when the Oriinanoe ii 
X 2 ] of 1125 was promulgated. This ordinance prohi¬ 
bited execution of decrees involving lease hold 
interest. On the assumption that this ordinance 
would not apply to the decree in question the 
£). H. applied to execute the decree for possession. 
Deft. 4 on notice objected to the same on the 
ground that Ordinance II [2] of 1125 was a bar to 
the execution. The execution Ct. dismissed the 
objection & ordered delivery of possession. Posses. 
3ion was accordingly given on 6 10.1949 to the 
D. H. Deft 4 filed an appeal against this order on 
11.10.1949. While tbe appeal was pending the period 
prescribed in Ordinance Ii (21 of 1125 had expired 
jSc in its place. Act vili [8] of 1960 was passed on 
5.4 1960 with retrospective effect from 25-8 1950. 
The appellate Ct. held that Ordinance ii [ 2 ] of 
11-26 would not apply to tbe decree in question, 
bub it was of opinion that Act Vlll [0] of 1960 
which osme into force while tbe appeal was pending 
would be a bar to tbe execution & so tbe order of 
tbe execution Ot. was set aside & tbe appeal alio, 
wed. It is against this that theD. H. has filed this 
appeal. Tbe J. D. deft. 4 has objected to tbe find, 
(ngs that Ordinance It C2) of 1125 would not apply 
to this decree. 

t 2 ] Act xsi [ 21 ] of 1124 stayed execution of all 
decrees based on Pattom, Obti, Panayam with 
pos-eas'on & Kanom other than those covered by 
the Jenmi.Kudiyan Act. Ottis & Panayam with 
possession are dednitely excluded in Ordinance li 
( 2 ] of 1125 & Act VIII [ 0 ] of 1960. Ordinance li [ 2 ] 
of 1125 & Act VIII [8] of 1950 related only to a 
holding which was difined to mean any immova¬ 
ble property held under a single transaction by 
which a lease.hold right in the property was crea- 
■ted & possession of the property was transferred by 
one person in favour of another. Evidently there, 
fore it was only leases & documents that had the 
characteristics of Ifase alone were intended to be 
governed by these later enactments. If the transac. 
tion in question was not a lease hold right bub only 
a mtge. or otbi then the question of tbe applioabi. 


lity of ordinance li [ 2 ] of 1126 or Act VIll [8] of 1960 
would not arise for oonsideration at all. Thoos 
enactments do not define lease & so the aooepted 
definition of the same as laid down in the T. F. 
Act wou'd be the proper guide in such matters. 
A lease of immovable property is defined to be ■ 
transfer of a right to enjoy such property, made 
for a certain time, express or implied, or in per- 
petuity, in consideration of a price paid or pro¬ 
mised, or of money, a share of crops, service 01 
any other thing of value, to be rendered periodi¬ 
cally or on specified occasions to tbe transferor by 
the transferee who accepts the transfer on sooh 
terms. {Vide S, 105, T. P. Act, Vol. IH, 8rd Edn. 
1960 of A I R. Series). Section 68 ol. (d) of the 
same Act (vol ii) defines an usufructuary mtge. 
thus: 

Where tbe mtgor, delivers posseBsion or expressly or by 
implioatioD biods bimseU to deliver possession of tbe 
mortgaged property to the mtgee; & authorizes him to 
retain snob possession until payment of tbe mtge. money 
& to receive tbe rents & profits accruing from the property 
or any part of suob rents A profits & to appropriate tbo 
same in lieu of interest, or in payment of tbe mtge*money, 
or partly in lieu ol interest or partly in payment of the 
mtge-money, the transaction is oalled a asufiootnary 
mtge.i A the mtgee. a usufructuary mtgee.” 

The distinction between an usufructuary mtge, & 
a lease for a premium is apparent from the defini¬ 
tion of two tenures. The points of distinction are 
thug analysed at pp- 1695 A 1696 of Vol. ill of the 
A. I. R. Commentaries of the T. P. Act 1960 Edn- 

“(1) A lease for a premium is a transfer of the right to 
‘enjoy’ the property. Under such a lease, the nenfmet of 
tbe property will belong to tbe lessee till tbe lease is deter¬ 
mined. But under a usulructaary mtge, only tbe right to 
‘possession’is transferred, to tbe mtgee. Tbe usufeuot of 
tbe property will not ‘belong’ to the mtgee. He will bAva 
only tbe right to receive it. He must adjust it towards the 
mtge-debt. This is tbe principle even in oases in wbloh 
the mtgee’s remaining in possession A appropriating the 
profits of tbe property for a certain period is to wipe out 
‘ipso facto* tbe mtge-debt without bis being liable to 
account for such profits during that period. 

(2) A usufructuary mtge. connotes a transfer of an 
interest in tbe ‘fee eimple’ in tbe property, tbonghoot the 
entire fee simple or ownership of the property. The inte¬ 
rest in immovable property which, according to the deft* 
nilioD of a mtge. in 8. 68, is transferred to the mtgee. ia 
an interest in the ‘fee simple’. But tbe interest transferred 
under a lease (or a premium is not an interest in the fee 
simple. It is merely 'a right to the enjoyment’ of the 
property. 

(3) The premium for a lease is a ‘price’ paid or pro¬ 
mised for tbe lea-e. But tbe consideration for a usufruo- 
tuary mtge. is tbe advancement of a loan’. 

(4) Tbe transfer oi an interest under a usufructuary 
mtgo, is for tbe purpose of securing repayment of the 
loan. There is no Eucb object in a lease. It is this diSe- 
renoe that is at tbe root ol tbo difierenoe mentioned in 
item (1) above,” 

(3l With these pointg of distinction in view we 
shall examine the document on the basis of which 
the decree in the case bad been passed. It is true 
that it is oalled a "Kanapntta Etbivadharam'*. The 
deft, advanced tbe Jenmi fanams 1865-3 ohs. 19 
cash as a loan A of this, a eum of 1600 fanamg-ioh. 
0 cash was declared to bo a charge on the pro¬ 
perties conveyed thereunder. The yield which 
these properties would fetch was then assessed A 
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intOTest on the loan advanced was deducted. The 
balance was agreed to be paid as Miohavaram 
along with other pre-requisites mentioned therein. 
He also undertook to take renewal after the ex¬ 
piry of 12 years. There was the balance of 335 
fanams. 2 ohs. 12 cash which bad not been charged 
on the property. These properties were outstand¬ 
ing with another party. To redeem him a decree 
had already been obtained by the owner. The 
right of that tenant to the amount advanced as 
well as to the value of improvements had been 
purchased in court auction by the owner. The 
right over the value of improvements was assessed 
at fanams 365-2 oh8.12 cash & assigned over to 
deft. 4. The details thus given would show that 
this document will not come under the category of 
a lease & that deft 4 was not holding the property 
under a lease-hold right. The nomenclature of the 
document as a "Kanapattom" is immaterial for 
the purpose of gathering the intention of parties & 
the tenure created thereby. The rulings in Tuka- 
ram v. Bam Chand, 26 Bom 252 : (3 Bom. L. R. 
778), Yerranna v. Somanna, A. i. R. ( 22 ) 1936 
Mad. 320 : (166 I. c. 873), Seshayya v. Lakshmi- 
nara^imha Rao, a, i. r, ( 17 ) 1930 Mad. 16 O : (X24 
I.c. 282): Gulabhhai Ranchedhhai v. Bhagioan, 
A. I. R. (15) 1928 Bom. 377: (lU I. O. 266) & Hiten- 
dra Singh v. Bameshwar Singh, A, i. R. (8) 1921 
pat. 43 : (6 Pat. l, j. 37 ) are in support of this 
position. 

[4l This Ct. also in disposing of the appeal On 
the decree had proceeded on the assumption that 
Ex, A evidenced only a redeemable mtge. Thus 
the execution of a decree obtained on a transaction 
like Ex. A is not stayed by the provisions of Ordi¬ 
nance II [ 2 I of 1125 or Act vni [8] of 1950. It 
would, therefore, be unnecessary for us to enter 
a discussion as to the applicability of Act viii [8] 
of 1950 to a decree which had been satisfied before 
that Act came into force & also the several other 
nio9 questions of law raised at the time of the 
argument. We would therefore, set aside the order 
passed by tho lower appellate Ot. & restore that of 
the first Ct. Tbe applt. will get his costa in all the 
three lower Ots. 

D.H. Appeal allowed. 


[C. N. 77.] 
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FULL BENCH 

Kunhi Raman C. J., Koshi & Subramania 

Iter JJ. 

Kulathu Iyer Harikara Sivaramakrishnalyer 
— Applt, V. Annasivamy — Resp. 

Appeal Sait No. 652 of 1119, D/- 14-2.1951. 

Partnership Act (1932), Ss. 4, 9 — Working partner 
—Liability to account. 

A 'working partner* is not neoess&rily a pator. in tbe 
business. He may be merely an employee under the capi¬ 
talist patnr. aUbjugh the working patnr. is to get a share 
m the net proQig as remuneration for the services rendered 
by hi n. Though the working patnr. is not a patnr. in the 


feohnioal sense of the tgrm, he is liable to aooount for the 
dealings for which he is responsible. [Paras 1, 21 

Anno. Partnership Act, S. 4 N. 1; S. 9 N. 1. 

T. N. Subramania Iyer, Advocate^Oeneral _ for App2L 

W. Varadaraja lyengar—for Resp. 

Judgment.—The second pUf, who is the legal 
representative of the original pltf. is the applt. 
The suit was based upon a business relationship- 
between the original pltf. & the deft, who was 
employed in his shop as a clerk for a number of 
years. In the plaint it was alleged that after tba 
lapse of 18 years pltf. l took the deft, as a work* 
ing patnr. in his business, the arrangement being 
that he was to get eight annas in the rupee oat of 
tbe net profits of tbe business. The pltf. seems to 
have gone away to his native place in the Tinne- 
velly District after entrusting bis retail shop in 
Trivandrum to the deft, in this manner. There 
was also a wholesale shop belonging to the pltf- 
which does not come within tbe scope of this liti. 
gatiOQ except incidentally. The prayer in the 
plaint was for return of moneys advanced & for 
accounts. It is unfortunate that in tbe course of 
the trial everyb dy lost sight of the fact that a 
'working partner' is not necessarily a patnr. in tbea 
business. He may be merely an employee under! 
the capitalist patnr although the working patnr. isl 
to get a ehare in the net profits a? remunerationl 
for the services rendered by him. The learned trial! 
Judge concentrated on the question whether tbe 
deft, was a viator, of the pltf. in Jhe .Qcdi«£?y 
meaning of tbe ^Atm & reached^hs ounciusion that^ 
he was not. The liability (0 account mentioned in 
the plaint was considered to be a queslion whiob 
depended solely upm ihe finding regarding the 
relationship between the pltf. & tbe deft, patnrs. as- 
understood by the learned trial Judge. The period 
during which the deft, was put in charge of the 
plif's. retail shop, according to tbe pltf extended 
from 1-1-1096 to 17-7-1100. The suit was filed on 
26.6 1103. On tbe finding that the legal relationship 
of patnrs. relied upon by tbe pltf. had not been 
established, the learned trial Judge reached tho 
conclusion that the pltf. was noS; entitled to ask 
the deft, to account for the transactions be carried 
on in the retail shop, of which he was in charge. 

[ 2 I On behalf of the applt. stress is laid upon 
certain averments in tbe plaint which relate to the 
circumstances in which the deft, became liable to 
account & the learned Advocate General who 
appears for the applt. invites tbe attention of tbe 
Ot. to additional issue 9 which was raised in the 
course of the trial which is worded as follows ; 
“What is the amount, if any, that is due to the 
pltf. from the deft, oa settlement of accounts ?” It 
appears from the documents in this Cise that thie 
additional issue was specifically raised as the result 
of a peba. filed by the pbf. in the course of the 
trial btfore evidence was recorded This was 0 . M. 

P. No. 1614 of 1105. Notice was given on tbatpetn- 
to the deft, before this additional issue was raised. 
The learned Advocate General on the strength of 
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the averments in the plaint & the written state¬ 
ment whioh he has real in Ot. invites the attention 
of the Ot. to ground Ro. 13 in the grounds of 
appeal filed in this Ot. where he has stated as fol¬ 
lows : 

*'Id Any view the deft, is bound to acosunt for ehop 
goods & amounts reoetved & the Ot. below wrongly refus’ 
ed to go into the extent of money & goods misappropriated 
& unaccounted for.” 

There was warrant for raising this as a specific 
ground of appeal in this Ct. in view of certain 
admissions made by the deft, in the ccutsa of h's 
evidence, The deft, althcugh he denied that be was 
pltf's. patnr., did admit in his evidence that he bad 
filed suits on behalf of the pltf. in respeci of the 
retail business & obtained decrees. He bad admitt- 
ed in terms whioh are not very clear that he had 
advanced loans out of the moneys in the shop. It 
is argued on behalf of the resp. that this statement 
can only be unders'iood as supplying goods on 
credit Si not giving loans to outsiders. There is 
also a little confusion with regaid to the exact 
value of the goods which were in the retail shop 
when the deft, was put in charge of the shop on 
l-l 1096. According to the pltf. goods of the value 
of nearly Bs 4196-6-6 were in the shop & during 
the relevant period already adverted to, other 
goods were supplied from the xdtf s. wholesale 
shop to the deft, for carrying on business in the 
retail shop. The deft, seems to have made a state¬ 
ment in the course of his evidence about the value 
of the goods when the businoss was siopred as a 
result of illness of the deft. In view of this evi- 
denoe, we are not prepared to accept the finding of 
the Ot. below that there was no liability on the 
part of the deft, to account for the dealings for 
which he was re’pons'ble. Although he was not a 
patnr. in the te 2 hnijal sense of the term, he was 
liable to account to the pUf. in respect of some of 
the matters which are spenfically admitted by him 
in bis evidence. In the clrcumstancos, we are con¬ 
strained to sst aside the decree diiin'ssiug the suit 
& to remand the suit for dispose! to the Ot. below 
with a direction that findings should be recorded 
on the following points & if as a result of these 
findings, the Ob. below is satisfied that the accounts 
must be scrutinised, a preliminary decree may be 
passed & a Comr. appointed for sccutinising the 
accounts Sc reporting about the correct state of 
accounts between the pirties. The parties shall 
not, however, be at liberty to adduce any fresh 
evidence. The case eball bs disposed of on the 
evidence already ou record. The points on which 
we want the Ot. below lo record specific findings 
befo'o disposing of tbe suit are the follow ng : 
1- Suits filed by the deft, on behalf of the pltf's. 
business for collecting outstandings with special 
reference to the amounts realised from tbe debtors- 
2. Loans, if any, granted by the deft, from out of 
the moneys belonging to the plif. in the retail 
busitess to outsiders 3. The value of the goods in 
the retail shop on 1.M096- when tbe deft, is alleged 


to have been put in oba'’ge of the business. How 
were those goods disposed of by tbe deft. 4. The 
pltf. undertakes to file a statement containing a 
list of all the items of goods suppUed by him from 
his wholesale shop to the retail huainc-ss. The Ot. 
below shall inquire into the question from the evi. 
dence on record as to whether these supplies were 
actually made A if so how these items weie die- 
posed of by the deft. 6. What was the value of the 
goods in the retail shop when the deft, disoontinu. 
ed tbe business in that chop & bow were they dis. 
posed of ? 

[3] On these five points, the Ot. below shall 
record findings on tbe basis of which the question 
has to be decided as to whether the pltf is entitled 
to a preliminary decree or not. The suit shall be 
disposed of on tbe basis of these findings as agreed 
to by tbe parties. Since this litigation has been 
going on for a very locg time, the Ot. below shall 
give special precedence to it & since tbe points- 
that are formulated above have to bi decided on. 
tbe evidence already on record, the matter shall be 
disposed of as expelitiously as possible, preferably 
before tbe oommsocement of tbe summer vacation. 
Tbe costs of this appeal shall abide Si follow the 
result & shall be provided for in the decree that 
will be passed by the trial Ct. The pltf. shall in 
the first instance be liable to pay the 0. F. in 
respect of Ibis appeal to tbe Govt.; but if he ulti- 
mately succeeds in the Ct. below, then suitable 
direction will Lave to be made for making tbe 
deft, responsible for the payment of this 0. F. 
Return the records to ihe trial Ct. as expeditiously 
as possible. 

D.H, OrJer accordingly. 

[C. N. 78 ] 
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GoVINDA PiLLAl AND MATHEW MuBICEEN JJ. 

Thiruvaryamnthu Pillai Bhcgavaihimuihu 
Pillai <& ethers — Applts, v. Official Ileceiver 
Quilon tC* another — Besps. 

Appeal Suit No. 406 o! 1123, D/- 9-12-1949. 

(a) Provincial Insolvency Act (1920), Ss. 4. 51(3) 
and 56 (3)—Sale ot insolvent’s property alter adjudica¬ 
tion—Reliel ot possession by Ollicial Receiver—Power 
of Court to grant relief. 

A Court sale of an iosokent’s properties at the instance 
of an unsecured creditor is void if tbe sale bas been 
conducted after the order of adjud caiion. In such a case 
it ie open to the Official Receiver to request the Court for 
AD order directing tbe auction purchaser to putHbe Official 
Receiver in possrssion of tbe property sold under B. 4 and 
it is open to tbe Court to grant such relief under S. 56 (31. 

(Para 6J 

Anno. Pro. Ins. Act,- 8. 4, N. 10, S. .51, N. 12; S. 66, 
N. 6. 

(b) Provincial Insolvency Act (1920), S. 51 (3) — 
Court sale o' insolvent's property — Purchaie by 
insolvrnt’s benamidar —Ofiicial Receiver, if can claim 
consideration. 

Where at a Court sale at tbe instance of an unsecured 
creditor tbe propeity of the insolvent is purchased by a 
bina7nidar for the insolvent after tbe adjudication of the 
insolvent, tbe consideration for the tale belongs to the 
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insolvent so that the Official Beoeiver as the oaslodlan of 
'^he insolvent’s estate ii entitled to olaim the amount of (he 
jconsideratlon. [Para 7J 

Anno. Pro. Ins. Act, S. 61, N. 12. 

P. S. NeelaJcanta Iyer—for AppU. (No. 2)\ E. MutHu- 
^wami Iyer (for No. Ij & S. Bhoothalingom Iyer (for 
Ko, 2)^Jor Besps, 

Govinda Filial J.—Counter petitioner No. 3 in 
<3. M. p. 827 of 1120 of the District Court, Qailon 
-l&le in p, 75 of 1106 of that Court is the appellant. 
The said o.m.p. was filed by the Official Receiver 
^ot a declaration that a sale held by the Munsiff's 
■Dourt, Shencobiah, in 0. 8. 34 of 1105 of that Court 
was void and for a direction to the 6th counter- 
■petitioner in I he petition who had purohaaed the 
property from the auction-purchaser to surrender 
the property to him. The auction amount realised 
in that else was said to have been distributed 
flrateably amongst counter-petitioners 1 to 4 and the 
Official Receiver wanted an order to be issued to 
these counter-petitioners to bring the money thus 
received by them into Court. The property sold in 
execution of the decree in O. 8. 34 of 1105 obtained 
by the 4tb counter-petitioner admittedly belonged 
to the insolvent in 1. p. 76 of 1105. The decree in 
O. 8. 34 of 1105 was a simple money decree and it 
had been obtained against the insolvent. The other 
oounter-petitioners l, 2 and 3 were also the insol- 
vent’s unsecured creditors. Though the insolvency 
petition was filed in 1105. the petitioner was ad¬ 
judged insolvent only on 2-3-1106, It was after this 
that the auction sale in 0. 8. 34 of llOS took place. 
That was on 11-12 1108 . The amount realist by 
oxecution in o. S. 31 of 1105 was stated to have 
been rateably distributed among counter, petitioners 1 
to 4 by the Munsif’s Court. The Offiaial Receiver 
wanted th's money as well as the property. In 
spite of objections raised by the appellant, the 
lower Court allowed both the praters of the Official 
Receiver i. e. the official Receiver was allowed to 
recover possession of the property from the 6th 
counter-petitioner who was then in possession of 
the property and also to reliaae the amount received 
by the oounter-petitioners 1 to 4. 

[2] In this appsal the persons impleaded as res- 
pondents are tbe Official Receiver and Kuppachi 
Ammal who was the 6th counter petitioner in tbe 
Court below. Kuppachi Ammal supported the ap. 
pellant and wanted to have tbe sale upheld. 

[ 3 ] The auction-purchaser in o. 8. 34 of 1106 wae 
one Adivaraba Iyer and he bad subsequently sold 
the property to Kuppachi Ammal. The stand taken 
by the Official Receiver was that Adivaraba Iyer 
was only a benamidar for the insolvent and that 
he made tbe purchase in order to see that the pro. 
petty did not go out of the family. Kuppachi 
Ammal to whom Adiveraha Iyer transferred the 
property was none other than the insolvent’s 
daughter in law. The appellant's learned Advocate 
strenuously contended that Adiveraha lyer.auotion- 
purohasec was a Iona fide purchaser in good faith 
and that therefore he had acquired a good title to the 
property against the Receiver. He relied on cl. (iii) 
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of s, 61 , Insolvency Aot Vlll [8] of iios in support 
of his position. This rule comes under the heading 
“Effect of Insolvency on Anteoedent Transaotionaf*. 
In cl. (l) it had been provided that any peteott 
obtaining the benefit by executing a decree against 
the Receiver shall not be entitled to the same in 
respect of the assets realised in the course of tbe 
execution by sale or otherwise before the date o! 
the admission of the petition. It was then that 
rules 2 and 3 laid down certain other safeguards in ; 
regard to execution sales. 'i 

[4] The setting of those rules would show that) 
the olaim of the auotion-purobaser must have arisen 
before tbe date of tbe admission of the insolvency 
petition. If it is afterwards then he would not get 
any benefit on account of any execution taken by 
him. The appellant's learned Advocate had re. 
ferred to several rulings of the High Court of the 
Indian Dominion in support of the position that 
a person who purchased a property in execution 
of a decree at any time would be protected if he 
made the purchase in good faith without making 
tbe Official Receiver a party to the proceedinga. 
But none of these rulings would support his posi¬ 
tion that an execution sale held after the debtor 
was adjudged an insolvent was valid. Under s. 28 
of the Insolvency Act, the whole of the property 
of the insolvent would vest in the Court or in the 
Official Receiver as soon as an order of adjudica¬ 
tion was made, So after the date of the order of 
adjudication the debtor would not be entitled to 
have any proprietary right over bis estate. It was 
stated that the provision in S. 28 is governed by 
Bub rule 3 of S. 61 and bo even if the estate vested 
in tbe Official Receiver a purchase in good faith 
would in all oases confer a good title to the pro¬ 
perty purchased against the Beoeiver. This inter, 
pretation did not appear to be correct and the 
effect of the two sections mentioned above bad 
come up for consideration before tbe Travanoore 
High Court in Gopala Kammathi v. Official 
Beoeiver Alleppey, (1946 T. Ii. R. 483). Almost all 
the decisions of the Indian Higb Courts bad been 
considered there and it was held that section 51 (3) 
applied only to sales in execution before some 
procedure in insolvency was tiken. It was also 
held there that after the estate vested in the 
Official Receiver a sale in execution without the 
Official Receiver on record was void. 

[6] Another ruling at p. 378 of the same volume 
{Mathoi V. Mathew) also supported the same 
view. It was definitely pointed out there that the 
proteotion given to auction.purchasers under S. Dli 
ol. 3 of the Insolvency Act applied only to. Ealfl 
held before the adjudication in insolvency. Refer¬ 
ence had also been made to an earlier Full Benoh 
ruling Easmara Ptllai v. Bajangom lyari (60 
T. L. B. 446) where it had been held that if the 
Court sale was held after the order of adjudication! 
the Official Receiver was entitled to precedence 
over the deoree.holder auction.purohaaer inasninoh 
as at the date of the sale the property was not 
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the debtor’s property but had vested in the Offioial 
Beoeiver at the date of the order of adjudication. 

[6] This principle had also been followed in a 
later ruling in Gourikutty v. Manno, (1947 T.L.R. 
639). It was stated that an unsecured creditor 
could not have any remedy against the properry 
of the insolvent in respect of his debt in any suit 
or other legal proceedings without the leave of the 
Insolvency Court and that the auction sale was 
inoperative and was not capable of vesting any 
interest in the auotion.puichaser. In that case the 
person who impeached the court sale was not the^ 
Official Beceiver, bat a stranger who had taken a 
sale deed from the Official Beoeiver. In the 
circumstances of that case be was referred to a 
separate suit. The rulings are practically uniform 
in laying down that a court sale of an insolvent’s 
properties at the instance of an unsecured creditor 
was void if the sale bad been conducted after the 
order of adjudication. In this case the court sale 
was admittedly more than two years after the 
adjudication order was passed. It was therefore 
void and it was open to the Official Receiver to 
request the Court for the necessary reliefs under 
8. 4 of the Insolvency Act. It would appear that 
there was no limitation for the Official Receiver 
claiming a relief of this nature. It may also be 
mentioned that if any party was in possession of 
the property without any title it is open to the 
Court under 8. 67, ol. 3, Insolvency Act to remove 
the person in whose possession or custody the 
property is and to put the Official Receiver in 
possession thereof provided however such person 

i in possession was not one whom the insolvent had 
not a present right so to remove. It was therefore 
open to the Court to pass the order under appeal 
directing the 5 th counter-petitioner to put the 
Official Receiver in possession of the property in 
question. 

[T] The Official Receiver had also claimed for 
k a direction to counter-petitioners 1 to 4 to bring 

( to Court money they had received rateibly out of 
the auction amount realised in execution. The 
Official Receiver apparently based this prayer on 
the assumption that Adivaraba Iyer purchased the 
property benatm for the insolvent. If that be so 
then the consideration for the sale belonged to the 
insolvent eo that the Official Receiver as the 
custodian of the insolvent’s estate was entitled to 
claim that amount also. For this the Official 
Receiver will have to prove oonolusively that 
Adivaraba Iyer purchased the property benami for 
the insohent though, because of the relationship 
■of Adivaraba Iyer’s vendee Kupbaohi Ammal with 
the insolvent, the lower Court assumed a case of 
benami transaction. There is no evidence in 
support of the same. We are therefore not in a 
position to agree with the lower Court to hold that 
the auction sale was obtained by Adivaraja Iyer 
benami for the insolvent. In this view the amount 
paid by Adivaraba Iyer could not be taken to be 
> -aasets belonging to tie insolvent and hence no 


refund of the amount received rateably by some 
persons in 0. S. 34 of 1106 could be ordered to be 
refunded. The order of the lower Court relating 
to this matter is therefore set aside. The order 
passed now would not affect the tights, if any, of 
the auction purchaser or bis vendee to claim back 
the auction amount from persons who received 
the same. 

[8] Kuppaobi Ammal bad not entered appearance 
in the lower Court. The lower Court passed an 
order on S3 7-1133, She died a petition on 30-7- 
1133 in that case to set aside the ex parte order 
passed against her. The diary in the case shows 
that though notice on this was ordered she did 
not pay the process fee for several months. It is 
rather astonishing to see that the lower Court was 
adjourning this petition even for months together 
even though she did not pay the prooees or applied 
for time to pay the same. Before us she bad filed 
an objection memorandom claiming a refund of 
the sale consideration in oase the sale was set 
aside or in the alternative to allow her petition 
to set aside the ex parte order passed by the lower 
Court. As regards her first prayer we have stated 
that she was to seek her remedies, if any, by a 
separate suit, as the insolvency Court was in no 
way concerned with the relative claims between 
her and the persons who rateab!y received the 
auction amount. In regard to her prayer to set 
aside the order passed ex parte she is not entitled 
to the same. Notice on the petition filed by the 
Official Receiver was sent to her and she refused 
to accept the same. She waited for three years, 
and strangely, when the order went aoainat her 
she filed a restoration application within 8 days 
of the order. Though it was filed on 30 7 1123 she 
did nob pay the process till Edavom when all the 
records were sent up to this Court for purpose of 
this appeal. There are no grounds for allowing 
her restoration application whioh is thsrefore 
dismissed. The appellaot will pay the coals of the 
respondent—Official Receiver and suffer bis own. 
The objection memoraudnm filed by Kuppaohi 
Ammal—2nd respondent—is dismissed, 

V.R.B. Order accordingly. 


(C. W. 79.] 
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Sankaran and Simon JJ. 

Achuthan Prabkakaran £ another — Applts, v. 

Parameswara Menon d others — Resps, 

S. A. No. 663 of 1123 (T), D/-4-M950. 

(a) T, P. Act (1882)i Ss, 39, 122—Benami_Advance* 

ment. 


Where a sale ig by the huebind to the wife the preeump* 
tion that ibe purchase id made by the huBbaod with hie own 
funds ife foe the bencBl of hU wife and children can arise 
only in the absence of evidence to the contrary. There is 
nothing In law to prevent a separata aoiuUition being 
made in the name of a Marumakkathayee woman by her 
husband. [Paras 2, 5] 

Anno. T. P. Act. S. 89, N. 6 ; S. 122, N. 11. 
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(b) T. P. Act (1882), S. 55 — Repairs or addition by 
seller after sale. 

Where after the eeU of a baildiog by a bosband to his 
wife the husband makes some repairs or additions to the 
building, the subsequent additions can be claimed by the 
^ife as part of her own property so long as the building 
remaioB the separate property of the wife. [Fara 4J 

Anno. T. P. Act, S. 65, N. 6. 

T, R. Ackutha Warrier-^for AppUs.; N. K. Narayana 
and M. Ramanatha Piliai Resp. No. I. 

Judgment. — Deffcs. 5 & 6 are the appUs. The 
suit ia for recovery of the plaint building from the 
def(8. This building as well aa the compound on 
which the building ia sianding, were sold in Ofc. 
auction as per the decree in 0. b. ho. 1045 cf ilOl 
of the Kottayam Munsiff'a Ct. & were purchased 
by the pltf.-deoree.holder. Under Ex. B delivery 
tyehit, these properties were duly delivered over 
to the auction purchaser on 12-3-1113. Subaequenlly 
the defta. were allowed io ocoupy the building 
under a rental arrangement. Thi auction-purchaser 
in 0. S. NO. 1016 of 1101 sold her rights in respect of 
these properties to the present pltf., & accordingly 
he instituted the present suit for recovery cf the 
building from defts. i to 6. The s ht was resisted 
by deft. 6 alone who contended that the decree & 
the execution proceedings in o. 8. No. 1045 of 1101 
are not binding on the sab-tarwad cf defts. 1 to 6. 
According to her, the property involved in 0. 8. 
NO. 1045 of 1101 was acquired by her father, Acbu- 
tbaui in the name of defc. l for the benefit of her- 
self & her children who are defts. 2 to 6, Deft. 6 
also contended that def^ 1 who was the sole deft, 
in O 3. NO. 1016 of 1101, could not represent the 
6ub-tarwad. The trial Ct. accepted these conten¬ 
tions & dismissed the pUf.'s suit. On appeal by 
him, the lower appellate Ct. revsd. the trial Ct *s 
decree & the pltf.’a suit was decreed in terms of 
the plaint. Hence this appeal by defts. 6 & 6. 

[ 2 ] The plaint building is standing on the com- 
l^ound known as Athimattathukala Puraiyidom. 
This properly was purchased by deft. 1 under Ex. i 
sale deed dated 29-10-1092 from her husband Aehu- 
|than. On the basis of the fact that Ex. I eale was 
jby the husband to deft. 1, it ia argued on behalf of 
itbe appUs. that the purchase must be presumed to 
have been made by the husband with his owm 
funds & for the benefit of his wife & children. Any 
such presimpUon can arise only in the absence of 
evidence to the contrary. In the present case Ex. I 
by itself is sufficient to negative the theory that 
Ex. I acquisition was intended to be for the sub- 
tai’W'ad of defc. 1 & her children. The consideration 
for £x. I sale-deed was Rs. 880 out of which Bs. 625 
was recovered for discharging a debt charged on 
the property. The balance cf Bs- 255 alone was 
paid as ready cash consideration. It is expressly 
stated in the sale-deed that such cooslderation was 
pad out of the separate funds of deft. 1. There is 
no evidence in this case to show that the funds 
utilised by d^t- 1 were supplied to her by her hus¬ 
band himself. The contesting deft. 6 who was born 
only sometime after the date of Bx. i sale-deed. 


Parameswara A.1I. -r. 

oould not have any direct knowledge regarSing 
that matter. The witnesses examined on her side 
also do not say that deft 1*8 husband had funds of 
hia own or that he had helped deft, l with his own 
funds for discharging the debt recited in Ex. i. 

[3] On the date of Ex. i itself deft, i is seen to 
have paid off the major portion of the debt men¬ 
tioned in the document. For the balance of that 
debt, she executed Ex. ii hypothecation bond. The 
hypothecatee later on sued on that bond & obtained 
the decree in o. S. NO. 1046 of lioi. Ex. V is copj. 
^of that decree. In execution of that decree thel 
building which stood on the decree property was^ 
attached & both the property & the building were-i 
sold in Gt. auction. Ex. B is the sale certificate ' 
issued in favour of the auction, purchaser. It is- 
clear from all those oiroumstanoea that the acqui¬ 
sition under Ex. I was a separate acquisition 
made by deft, l with her own funds. Even if 
she bad derived any help from her husband in 
the matter of making the acquisition under Ex. 1, 
the deliberate statement made in the document that 
deft. I'a own. funds were utilised for making; the 
acquisition is a sure indication that the parties- 
intended the acquisition to be the absolute property 
of deft. 1 , There is nothing in law to prevent any 
such separate acquisition being made in the name 
of a Marumakkathayee woman by her husband. 
Thus in any view of the case, the applts.’ conten¬ 
tion that Ex. I acquisition was for the benefit of 
the Bub-tarwad of defts. J to 6 is clearly uneustain- 
able. It may also be mentioned in this connection' 
that Ex. V decree & the execution p-oceedingS' 
which followed it have not been impeached by 
deft. Ts children at any time prior to the present 
suit. Even in the present suit defts. 2 to 6 who are- 
tbe eons of deft, i did not come forward to contest 
the suit Deft. 6 who is the youngest daughter of 
deft. 1 alone has chosen to impeach the validity of 
the execution proceedings in Ex. V case. As already 
stiated, her contention regarding the nature of Ex. I 
acquisition is untenable & it was rightly negatived 
by the lower appellate Ct. 

[4] Regarding the building the applts. have put 
forward a special contention that it was put up by 
their father Aohuthan long after the date of Ex. I 
sale deed. Here again there ia no reliable evidence 
in support of the applts.* contention. Ex. I sale- 
deed shows that even at that time there was a 
building in the property & that what was sold 
under ex. i was the compound together with the 
building thereon. There is nothing to show that the 
plaint building is different from the building men¬ 
tioned in Ex. I. The difference in the desotiption 
of the building as contained in the plaint schedule 
& in Ex I sale deed cannot lead to any such infe¬ 
rence. In Ex. I there was only a general desorip- 
tion of the building while in the plaint ecbedule- 
greater details are given in describing the building- 
All the same both the descriptions indicate tbftt 
they refer to the same buildirg. There is no evi¬ 
dence to show that the building which was acquired 
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under Bk. i aale-deed had been demolished ^ a 
new building was construobed in its place. Hence 
much reliance cannot be placed on the evidence of 
DW3. 1 to 3 who swear that the plaint bnilding 
■was pat up by deft. I’a husband himself. Even if 
it bad been put up by him prior to the date of 
EX. I sale deed, all bis rights in respect of the 
building passed on to deft. 1 under Ex, I. It is in 
evidence that even after Ex. I sale deed he was 
living in the very same propeity along wiih his 
jw.fe & children. It is only probable that some 
repairs or additions to the building might have 
been made by him even afiet the date of Ex. I 
isale deej. But so long as the property A the main 
Ibuilding remained the’^separate property of deft 1 
any subseiuent additions to the building could 
also be claimed by her as part of her own property. 
It is Been that this property was also attached & 
sold in executicn of Ex V decree & was delivered 
over to the auobiou.pucobaser. Ex. E is copy of the 
delivery kychit. Defts. 2 lo 4 are seen to have 
attested the delivery kjchit. 'Ihey have not come 
forward to deny sach at^es'ation or the delivery 
of the building as per Ex. E. 

[5j All the above circumstances are definitely 
against the case now set up by deft. 6 The lower 
appellate Cb.’s findings that the plaint building 
a so belonged to deft. 1 & that it was delivered over 
to the auction purchaser in Ex. v case as per Ex. E 
delivery kvohit, do not therefore call for any inter¬ 
ference. The occupation of the building by the 
defts. subsequent to Ex. v delivery could only be 
under the arrangement as set up in the plaint. It 
follows therefore that the pltf. is entitled to reco¬ 
ver the building from the def^^. The lower appel. 
late Ct *9 decree to that effect his only to be 
confirmed. 

[6] In the result this appeal is dismissed with 
costi. 

D-H. Appeal dismissed. 


fG. N. 80.] 
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Koshi J. 

Kr ishnankutty Petnr, v. State of Travancore 

Cochin. 

0. P. No. 51 of 19-5n, D/- 9-1 1951. 

(a) Coostitution of India, Art. 226 -Scope of — 
Power oi H. Ct. to iisue diiections against adminis¬ 
trative order—Special Tribunal. 

After the coming into force of the Constitution of India, 
the juriediotion of the H. C. is now not confined to the 
issue of the writs only or to writs in the nature of those 
writs mentloced in Art. 226 but extends to the issue of 
other writs which it may be necessary to iasne for 
the purpose of enforcement of the rights conferred by 
Part III or for other purposes. The H. 0. if comtituted, 
under the provisions of Art, 22G, a custodian of the funda¬ 
mental rights which have been guaranteed to the citizens 
of tho State, A for the purpose of protecting those rights A 
for enforcement of the obligations arising therefrom, it is 
open to the H, C. to issue writs, though they may not bo 
wilts which have been tecognis-sd heretofore. 

Hence, the H. 0. is now competent to test or examine 
the validity of an adminlatralive or executiTe order, No 


doubt a writ of cerfioruri may not lie, but it isopen to 
the H. G. t) issue neoassary direotiona or orders or other 
writs A thus afford relief to the petnr. who Is affected by 
Buoh order: A.I. R. (37) 1950 8. 0. 163 and A. I. R. (37) 
ISaO Bom. 363 (P.B.), FoUd. [Para 6J 

(b) Constitution of India. Alt. 226 —Other remedies 
open —Appln. whether can be entertained. 

Avdilability of other remedies creates no legal bar to tha 
Ot. exercising the jurisdiotioD under Art. 226. Haooe, the 
fact that the jural relationship between the petnr. on the 
one band A the Stato on the other is merely oontraotual, 
or that the petnr. if aggrieved has other remedies cannot 
be a ground for rejecting an appin. made under Art. 223. 

[Para 7] 

(c) Travancore Abkari Act (IV [4] of 1U73J as 
amended by Act (Vl [6) of 1125)—Abkari Rules under 
—Selection of site fer liquor shop—Restriction on — 
Validity of—Constituiicn of India, Arts. 13 (2) A 19. 

In teiting whether the restriction impoeed by Abk.iri 
Rules (given in Cochin Exoise Manual, Vol I, p. 230 CIs. 1 
A 2) namely, an unfettered discretion on tbo statutory 
body oonsututing the Adminletrative Head of the Excise 
Dept, to approve, or not to approve a selected site for a 
liquor shop it cannot be forgotten that the property oon> 
ceroed is the property in an Exoise licence A the trade or 
business is trade or business under that licdnoe. H^nce the 
interests of genera) public demand that there mu^t be a 
coctrolling voice to decide where a liquor shop shall be loca¬ 
ted. It cannot, therefore, be held that the power conferred 
on the Board of Revenue is an unreasonable restriction on 
the exercise of any fundamental right A becce void: 
A. I. R. (37) 1950 S. C. 211 and A. I. R. (37) 1950 Bom. 
363 (P. B.), Rel. on, [Paras 8, 9] 

(d) Constitution of India, An, 226—Administrative 
order—Validity challenged —Matter lobe considered 
in such case—Special Tribunal. 

Where the Board of Revenue, while fiinotionirg in a 
pure ndminietralivo oapicity, passes an order regarding 
the selection of site for a liquor shop under tho powers 
vested in it by virtue of Abkari Rules A the person aggrie¬ 
ved by the order challenges its validity by a petn. to the 
H. C. the quistion for the H. 0. to consider is whether 
the order is intra vires the powers of the authorities con¬ 
cerned A whether it bail been rendered In a manner not 
offeniing the ru’es of natural justice. In such a case it is 
enough if an opportunity to state his oate U given to (be 
person concerned. He is not entitled as of right to be 
he.ird; A. I. R. (38) 1951 Mad. 276, Refd, [para 10] 

M.K.Nambiar A 8 . Narayanan Potti -for Petnr; 
T.N.Subramanialper, Advocate General—fer the State. 


Order. —This Original petn, iafiled by Ihe toddy 
shop oontraclor of Shop No. 7, Perumanur. Ravi- 
puram (Cochin area) against the Travanoore- 
Coohin State invoking this Ct’g jurisdiction under 
Art. 296 of the Constitution A S. 18 , Travuncore- 
Cochin High Court Act, the relief asked for in the 
petn. U that the Ct. should ' eall for the records A 
quash the (Govt) order D. Dis. 6139/tO R. D. dated 
4.10-50 A direct tlie Board of Revenue to refrain 
from enforcing the contemplated transfer of loca. 
tion of toddy shop No. 7 A from interfering with the 
conduct of ihe pebnr's business at the proient site 
by a writ of certiorari or other appropriate writ.’* 
The order sought to be quashed is marked here as 

Ex. A. A tho relevant portion thereof reads thus: 

• Order L. Dis. No. 6139/50/R. D. dated 4.10.50. Govt, 
do not find suIRcient reason to interfere with the orders 
of the Board of Revenue directing the petnr. to shift tbo 
shop from tho present site fe conduct It at or abDut tho 
site on which it wasconduotad in 1124 or 1125. The petn 
la therefore dismissed. The petnr. is, however, grantei 
throe weeks’time from today to carry out the orders of 
the Board of Reyenae. 
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[a] The cironmstanoes which lead to this pein. 
can be briefly stated as follows: The petnr. was 
the'highest bidder at the sale held under the autho¬ 
rity of Govt, of the privilege of vending toddy in 
the above shop for the period of 17-8-I9fiO to 31 3- 
1961 & the sale was in due course oonflrmed in hia 
name. He obtained a temporary licence & opened 
the shop at a site selected by him. Objections were, 
however, raised to the shop being oondncbed at 
that site by the licensee of toddy shop No. 6 by 
the general public & also by local authorities & 
institutions. The Board of Revenue, therefore, 
refused to approve the site selected by the petnr. 
& wanted the petnr. to shift the shop to the place 
in which it was held in 1124 or 1126. The petnr. 
immediately moved the Hon’ble Minister for Ex- 
oiee to rescind this order h permit him to continue 
the shop at the site selected by him. Thepetn. 
filed in that behalf is dated 16-9.1950 & is marked 
as Ex. O in this proceeding. The minister permit¬ 
ted the petnr. provisionally to continue to run the 
shop at the place chosen by him & called for a 
report from the Revenue Board about the petur’s, 
complaint. That reportis Ex. viilhere. Ultimately 
the Hon’ble. Minister declined to interfere with 
the Revenue Board's decision that the pe^nr. 
should shift his shop from its present site. This 
was on 4 10 I960 & it is that order which forms the 
subject of this proceeding. The petnr. filed an appin. 
to review the order, bub that appin. also met with 
the same fate as the original one. This original 
petn. was filed immediately after, namely, on 1211- 
1950. An interim order prohibiting Govt, from 
enforcing the order to shift the shop to another 
site was first granted by the Ofc. for a limited 
period & that order wa9 afterwards allowed to 
remain in force until the disposal of this petn. 

[3] The petnr'a case is that the site selected by 
him for bis shop is within the limits prescribed by 
the Govt, notfn. under which the sale has been 
held & that the opposition to his continuance there 
was all manipulated by the present licensee of shop 
NO. 6 who held the licence for shop no. 7 in pre. 
vious years and that the objections raised to it are 
all unfounded & raised purely to spite the petnr. 
It would appear that Narayanan, the old licensee 
did not like the petnr. competing with him at the 
Bale of this shop & it is seen that that Narayanan 
has been openly moving the authorities to get the 
petnc’s. shop shifted from its present site. Among 
the grounds urged the one that the shop was with¬ 
in prohibited distance from his shop No. 6 was 
given sufficient prominence. 

[4] Reference can now conveniently be made to 
the rules guiding the locaion of the shops & the 
Revenue Board's powers in that matter. These are 
to be found in ols. 1 & 2 of the Govt, notfn. re¬ 
garding conditions & rules for the sale of abkari & 
opium shops published on pp. 435 to 444 of part I 
of the Travancore Cochin Govt, Gazette dated 
2 6-1950 under the caption "General Conditions 
applicable to all Abkari & Opium Licences," These 


A. L R. 

clauses occur on pp. 437 & 438 & they are praoii- 
oally the same as Gls. 1 & 2 of the rules found on 
p. 830 of vol. 1 of the Ooohin Excise Manual. The 
two Glauses as they occur in the Manual may be 
quoted here with advantage with the necessary 
adaptations as are found necessary by changes in. 
troduced into them as published in the Gazette 
dated S-6-1950. 

*‘l. Shopi should as far as praotioable be located beyond 
two furloDgs of a market, school, place of publio worship, 
& hospital, factory, public offices, Bly. lines A similac 
places of public resort. There should be as a rule half a 
mile between shop & shop In Municipal towns A one mile 
in rural areas. Toddy shops should wherever practicable 
be located 40 yards removed from publio roads or places. 

2. Sobjeot to the restrictions contained in ol. 1, each 
shop sanctioned as per schedule for each town or deaam 
may in the first instance be opened anywhere in such 
town or desam provided that the Revenue Board may in 
its discretion, refuse to approve of any particular site 
selected A provided also that no arrack A toddy shop 
within the distance of half a mile A no opium or ganja 
shop within a distance of 3 miles of the British frontier 
shall under any oircumstanoea be removed closer to the 
frontier than its location in previous years A ^that no new 
opium or ganja shop ehali be opened within 6 miles of 
the British frontier. The Revenue Board shall also have 
the power to order the removal of a shop once licensed or 
to alter or modify the limita of the location ol the shops 
as originally notified should the necessity for so doin^ 
subsequently arise. On the appin. of the licensee transfers 
may, in its discretion, be Eanotioned by the Board, pro¬ 
vided there are good reasons for so doing. Shops, how¬ 
ever, shall not, under any olroumatauoes, be transferreJ 
from one town or desam to another; but if in the opinioa 
of the Board it is found that transfer is necessary the. 
Revenue Board may at its discretion, sanction such trans¬ 
fer When, however, a shop is sanctioned for a particular 
part of a desam, It shall be located only in such part A; 
cannot be removed to any other part of the desam, nor 
shall the other shops in the desam be located in this 
particular part of the desam, or unless otherwise specified 
in the schedule within such proximity to it as would b3> 
likely, in the opinion of the Board to prejudice its sales. This 
restriction also applies to shops in the neighbouring deaams.. 
Tbelcoation of a shop onoe sauctioned for a village or. 
desam with no fixed site will not be interfered with either 
because they are not established wh^re certain peoplo 
want them or because they are afieoting tbe sales of ebop& 
of other desams or village shops also without fixed sites.’*' 

[5] The earlier part of el. 2 no doubt gives th» 
licensee tbe right to choDse the site. At the same 
time the Revenue Board is given the authority to 
refuse to approve the site selected by the lioensee.. 
The Bubseqaent portions of the clause also show 
that the Board has wide powers to direct even a 
shop once licensed to be shifted from its approved 
site. We are, however, not concerned in this oasa 
with those part of ol. 2 as no licence has been 
granted with respect to the particular site i» 
question. Praotloally the argument of Mr. M. K. 
Nambiar of the Madras Bar who represented tha 
petnr. before me turned round the second half of 
the first part of ol. 2 which states that the Revenuo 
Board may, in its discretion, refuse to approvo 
any particular site selected by the licensee. It 
self-evident that the Board's refusal to approve tho 
site was under the authority vested in it unds^ 
this provision. Mr. Nambiar’s argument was how¬ 
ever two.fold. One was that the said clause is yoid'» 
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under Art. 18 (s) of the Constitution in that it oon* 
travened fundamental rights guaranteed to the 
citizens of the Union under Art. ol. (i) Sub ol. 
(f) & (g) & that the order passed under the pur¬ 
ported authority of that void provieion was itself 
null & void. The other was an alternative conten¬ 
tion that assuming the provision conferring autho¬ 
rity on the Revenue Board is good, the order is 
otherwise bad in that the jurisdiotion was exer. 
oised improperly or irregularly without Iona 
fides. On this latter aspect the attack was more 
on the conduct & the order of the Revenue Board 
rather than of Govt.'s order or Iheir conduct. It 
was even contended that the Revenue Board has 
not really passed any order disapproving the site 
& that the Govt, order was therefore bad for that 
reason also. 

[6] Before proceeding to discuss these argu¬ 
ments one or two preliminary points mentioned 
by the learned Advooate.Geoeral who represented 
the State has to be adverted to. It was 6rst said 
that the Govt, order sought to be quashed was a 
pure administrative or executive order & that ill 
was not therefore open to this Ct. to test or 
examine its validity under Art 226 of the Consti¬ 
tution or s. 18. High Court Act. So far as it is mate, 
rial for our purpose the provisions of S. 18, High 
Court Act are the same as in Art. 226 & it is not 
therefore necessary to refer to that section indepen. 
dently. The argument that the matter before the 
Ofc. is not justiciable cannot be accepted for the 
reason that under Art. 226 this Ct. has a duly to 
see that fundamental rights guaranteed by the 
Constitution are not violated by any law or rule 
or any action taken thereunder. That this is the 
correct view will be clear from the decision of the 
B. C. in Hashid Ahmed v. Municipal Board, 
Kairana, A. i. R (37) 1950 8. 0. 163 : (i9£0 s c. R. 
824) & that of the Bombay H. 0. in Jeshinghhai 
V. Emperor, A. I. B. (37) 1950 Eom.*363 : (52 Or. 
L. j. 120 F. B.). In the case first named referring 
to the jurisdiction of the S. 0. under Art. 32 8. R. 
Das J. who pronounced the judgment of the Ct« 
said that the poweis given to the S, 0. under that 
Article are much wider than those enjoyed by the 
Chartered H. Cs b^sforetbe Constitution came into 
force & are not confined to issuing prerogative 
writs only. What is true of the S. C. under 
Art. 32 regarding the Union is true of this Ct. 
under Art. 226 so far as this Stale is concerned. 
In the latter case a preliminary objection was 
raised on behalf of the State of Bombay that an 
administrative order passed by the Dist. Mag. 

under the Bombay Public Security Measuree Act 

cannot be quashed by, or challenged before, the H. 0. 
Ihe F. B. which heard that case overruled the 
contention A what the learned Chief Justice & 
Bhah J, have said with respect to the point would 
prove helpful in meetiog the preliminary point 
taken by the Advocate-General before me. In 
paras. 2, 3 & 4 in bis judgment the learned Chief 
Justice said: 


"Now, before I oonaider whether the order ia justified- 
by the provisions of this statute, it ia necessary (o oonsi- 
der a preliminary point that has been raised. That is a 
procedural point, & thi question that we have to consider- 
is whether this Ct. has the jurisdiction, assuming that the< 
fundamental right of the citizen is afiooted, to issue any 
order on the Diet. Mag. calling upon him to forbear fron> 
preventing the petnr. from entering tbe dbtriot ol! 
Abmedabad. It is clear, & Mr. Purushottam has not seri¬ 
ously disputed the position that a writ of ceriiorari can¬ 
not be issued against any of tbe opponents. Tbe very 

basis o! a writ of cerfiorari is that the order challengrdi 
must be a judicial or a Quasi-judicial order A tbe autho¬ 
rity passing the order must be discharging judicial func¬ 
tions. It is only when the Ct. is satisfied that the 
authority is acting in excess of jurisdiction or is exeroiEing. 
jurUdiotion not vested in it or is refusing to exercise 
jurisdiction which is vested in it or in tbe exercise of ite 
jurisdiction it is acting with material irregularity, for in¬ 
stance, violating the rules of natural justice, that the Cu 

would Usue tbe prerogative writ of certiorari. In this 
case the order made by tbe Diet. Mag. is obviously an 

administrative order A such an order cannot be corrected: 

by a writ of certiorari. But Mr. Purshottam contends- 
that whatever might have been the position prior to 26- 
1-1950, A whatever might have been tbe jurisdiction oP 
this Ct. prior to that historic date, after tbe passing of the 
Constitution the jurisdiction of this Ct. has been consi¬ 
derably enlarged, A In order to understand what the ex¬ 
tent of the jurisdiction of this Ct. is we have got to locbi 
to the provisions of Art. 226. Before I look to tbe provi¬ 
sions of that article, it Is necessary to state that the juris¬ 
diction of this Ot. was with regard to writs of certiorari 
A other writs. This Ct. bad the jurisdiction to issue write 
of certiorari A prohibition, but that jurisdiction was res¬ 
tricted territorially to the ordinary original civil jurisdic¬ 
tion of this Ct. The Ct. had also the jurisdiction to issue 
writs in tbe nature of mandamus which fail under B, 46, 
Specific Relief Act but the territorial jurisdiction waa 
similatiy restricted. Tbe Ct. bad also the juriadicticn to 
issue writs in tbe nature of habeas corpus under S. 491 
Criminal P. G , A as far as that jurisdiction was concerned 
tbe extent of that juiisdioiion was the tvhole Pcoviooe ox 
State of Bombay. 

Now with this background, it is necessary to turn to the 
previsions of Art. 226. In tbe first place, that Article eon- 
fere upon this Ct. a very vast territorial jurisdiction, in 
respect of write which it used to issue before A tbe terri¬ 
toriality of which was restricted to tbe ordinary origi¬ 
nal civil jurisdiction of the H. C. Now its juciedictlon hae 
been extended to tbe whole State of Bombay. Further, its 
jurisdiction is not merely confined to the writ which it 
issued in the past, but power has been conferred upon it 

to issue directioos, orders or writs for the enforcement ot 
any of the rights conferred by Part III which deals with, 
fundsmental rights. It is nr-t possible to read ‘directions, 
orders or write’as being cjiisdrw with what fol¬ 

lows, beoacse these "directions, orders cr write" refer to a 
larger category in which oatigory ia Included writs in the 
nature of habeas corpus, mandamus, quo warranto & 
certiorari. The Article further confers upon this Ot. the 
power to issue not only writs in tbe nature of various 
categories specified in that Article, but those writs them¬ 
selves A further tbe Article goes on to state that tbesa 
writs or orders can be iesued not only for tbe enforcement 
of fundamental rights but for any other purpose. It is 
olear to my mind tkat "any other purpose ’ was embodied 
in this Article in order to remove any doubt that the 
n. C.’s jurisdiotion to issue theso writs was confined 
merely to the euforcemsnt of fundamental rights because 
the il. C. could issue a writ olberwiBe than for the 
enforcement of fundamental rights & that power of the 
H. C. ig saved A safeguarded by providing in Art. 226 that 
the writs oan be issued not only for the purposes of 
enforcement of fundamental rights but also for any othex 
purpose. It is perhaps interesting A also instructive to 
compare the power of the B. 0. in this respect with tht 
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powers coQferred upon the H. 0. The 8. G, being a new 
-Gt juet set up under our CoDstitutiOD, special powers had 
to be conferred upon that Gt. & therefore Art. 32 (2) con 
fers upon ihe i?. C. the power to issue directions or orders 
or writs, inoludiag writs in the nature of/labeas corpus, 
Tnandamus, prohibition, Quo warranto & certiorari for 
the eoforoement of any of tbe right) conferred by this 
part. Tbereiore, whereas tbe jurisdiction of tbe 3. C. is 
restricted to tbe issuing of writs & orders only for tbe 
purpose of enforcement of fundamental right?*, the juris¬ 
diction of the H. G. is much wider and, as 1 said before, 
tbese orders & writs can be issued for other purposes which 
purposes were availed of by tbe H. C. prior to tbe ecaot- 
merit of the Gonsutution. 

Now, tbe Advocate-General has oonteuded (hat so con* 
strued the jurisdiction of the H. 0. would be very exten- 
sive & may be exercised in a manner which may seriously 
mteifere with the administration of the state. To have 
jurisdiction is one thing! to exercise jurisdiction is another 
& I have not tbe slightest doubt that as Id the past when 
preregative writs were issued by th=s Ct. with the utmost 
care caution, in future also, notwithstanding tbe confer¬ 
ment of extensive jurUdictiOD upon this Ot. tbe power of 
this Ct. will not be lightly exercised. On the other band, 
I seo no reason why if in an appropriate case tbe funda¬ 
mental rights of a citizen are violated or afiocted, tbe Gt. 
should be reluctant to exercise tbe jurisdiotion which is 
conferred upon it. Uodoubiedly the Gt. will of its own 
motion put iimitatiens upon its own powers. It has been 
suggested by tbe Advocate-General agne with him 
that tbe Ct. will not exercise its power under Art. 226 in 
^ matter which it cannot deal with juiioially nor would 
it take notice of anything which it cannot take notice of 
judicially, cor would It interfere with the acthn of an 
executive ofbeer unless it is satisfied that that executive 
•otbcec is under an obligation to do lomething or to forbear 
from doing something. Therefore, if we have the jurisdic¬ 
tion as indeed we have, under Art. 226 to issue an order 
against even an executive officer who has issued an admi¬ 
nistrative order, In order to safeguard the fundamental 
rights of tbe citizen, the next question that we have to 
oonnder is whether on the facts of this case any funda¬ 
mental right cf the citizen has been violated ot is threa¬ 
tened to be violated.” 

bliab J. begins the discussion of the question on 
p. 370 of the report & itia carried on to the next 
page also. I shall quote only what is absolutely 
necesiary here & that reads as follows : 

‘ Tbe appln. asotiginally filed claimed a writ of carfi^ 
rari & it was on that.footing that rule was graJited by this 
Ct. on 8-2 1960. It was, however, realued early in the 
course of the argument that a writ of cefliorari could not 
be obtained except for the parpose of calling for the record 
ot a proceeding which was either judicial or quasi-judioial 
in character & for correcting an error of jurisdiction in that 
proceeding. Mr. Purushottam therefore, at the commence¬ 
ment of his case requested us to convert his appln. into 
one for writ under Art. 226 of the Constitution. Mr. Puru¬ 
shottam contended that he is entitled to ask for a writ 
other than one of the high prerogative writs which this 
Ct. was entitled before 26-1-1950, to issue, via., writs of 
habeas c<'rpus. writs of mandamus, writs of prohibition, 
writs of QUO warranto & writs of certiorari* We have 
permitted Mr. Purushottam to make that appln. without 
a formal amendment. 

Now it is true that under the terms of Art. 226, Consti- 
tion of India, it is open to this Ct. to issue to any person 
or authority including in appropriate cases the Govt, 
throughout the territory in relation to which the H. C. 
exeroisea juriadiolion, writs or orders iooluding writs in the 
nature of habeas corpus, mandamus, prohibitioo, quo 
wirranto & certiorari, for tbe purpose of enforcement of 
any of tbe tights cenfetred by Part III of tbe Constitution 
or foe any oiher purpose. Even though prior to 26 1 1950 
tbiti Cs.’s jurisdiction to issue high prerogative writs was 

a limited jurisdiotion & was confined to ceitain specified 


writs, I agree with my Lord the Chief Justice that the 
jurisdiction of this Ct. is now not confined to the issae^of 
these writs only or to writs in the nature of thosa writs 
but extends to the issue of other writs which it may bf 
necessary to issue for the purpose of enforcement of the 
rights conferred by Part 111 or for other purposes. This Ot, 
is constituted, under the provisions of Art. 226, a oastodiao 
of tbe fundamental which r gbt have been guaranteed 
to the citizens of the State, for the purpose of proteoting 
those rights & for enforcement of tbe obligations arising 
tberefiom, it is open to this Ct. to issue writs, though they 
may not be writs which have been recognised heretofore.’' 

In the fare of the reasoning & conclusion in the 
two oases oited above the arguments raised by 
Mr. Nambiar that, the provision in the Abkati 
Rules conferring on tie Board of Revenue absolute 
discretion to approve or not to approve a selected 
site is void, bas to be considered on its merits. 
Htnce, the'High Court, is now competent to teefcor 
examine the validity of an administrative or execu* 
tive order. No doubt a writ of certiorari may not 
lie, but it; will be open to the Ct. as suggested in 
the dtcisions above quoted to issue necessary 
directions or orders or other writs & thus afford 
relief to the petnr. if the point raised can be held 
to be good in law. 

[7] The second preliminary poinfciwas that the 
jural relationship between the petnr. on the one 
hand & the State on tbe other was merely contrac¬ 
tual & that DO appln. for a writ would therefore 
lie. The authority oiled in that behalf namely 
pp. 661-663 of Vol. 1 of A. S. Choudry*s High 
Prerogative Writs itself shows that judicial opinion 
is not agreed on that point. It will not, in my 
opinion, thertforo. be safe to rest a decision solely 
on it. Nor do I feel inclined to dispose of this 
petn, on the narrow ground that tbe petnr. iJ 
aggrieved bas other remedies. No doubt that is a 
consideration which the Ot. should keep in mind 
in set king to exercise its jurisdiotion under Art. 226 
but the decision of tbe S. 0, cited earlier, namely 
Bashtd Ahmed v. Municipal Board Kairana, 
A.I.R. (37) 1950 3. C. 163 : (1960 S. 0. R. 324), shoWS. 
that the availability of other remedies creates no] 
legal bar to the Ot. exercising the jurisdiotion under' 
Art. 226. 

[8] To turn to the points raised by the petnrs- 
learned counsel it must first be considered whetherl 
the provision conferring authority on the Revenue 
Board to refuse to approve a site selected by a 
licensee is void. The publication of the rules on 
pp. 435 to 444 of I art. I ot the Travancore Cochin 
Govt, Gazette dated 2-6 i960 is made under Govt’s, 
rule making powers & those rules have, therefore, 
statutory force unless Art. 13 (2) renders them 
void. It was contended that such absolute power 
conferred on an executive body is an unreasonable 
restriction imposed on the fundamental rights 
of the citizen to acquire, hold & dispose of property 
& to carry on any . . . trade or business as enacted 
in Art. 19, cl. (i) sub-cls. (f) & (g). Clause (6) 

Art. 19 30 far as relevant here slates : 

"Nothiog in Bub olB. (d). (e) & (i) of Cl. 1 shall aff^t t®® 
operalioa of any existing law in so far as it ’ 
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prevent the State from making any law imposing, reason¬ 
able restrictions on the exercise of any of the tights 
conferred by the said eub-olauees either in the interests of 
the general public or. 

4c the relevant portion of ol. (6) reads : 

‘^Nothing in sab-ol. (g) of ol, (1) ebalL affect the opera* 
tion of any existing law In so far as it imposes, or prevent 
the State from making any law imposing, in the interests 
cf the general public reasonable restrictions on the exercise 
of the right oon^eried by the said sub'clause, and . . , 

Mr. Nambiar contended that the restriction* 

enacted should not only be reasonable but the law 

enabling the restriction must also contain the mode 

of its imposition. Glauses (6) & (6) inter alia 

authorise the State to impose reasonable restrictions 

on the exercise of the fundamental rights mentioned 

in sub.ols. (d) to (g) of ol. (l). To quote Ohagla 0. J., 

from the judgment in Jeshinghhai v. EmperoTt 

A.I R. (37) 1960 Bom. 363: (62 Or. Xj, J. 120 F B.).' 
^''Interests of general public* embraces pabiio security, 
public order & public morality. & therefore, much wider 
power was given to the Legislature under sub cl. (5) to 
restrict the right given under the Constitution uuder 
Art. 19 (1) sub-ols. 'd) & (e).’* 

<Tbat case dealt with fundamental rights men¬ 
tioned in sub-cls. (d) & (f) & hence cl. (6) alone was 
relevant there). In testing whether the restriction 
imposed, namely, an unfettered discretion on the 
statutory body constituting the Administrative Head 
of the Excise Dept, to approve or not to approve 
a selected site it cannot be forgotten that the pro. 
perty concerned is Ibe property in an Excise licence 

the trade or business is trade or business under 
that licence. To me it does not appear that micb 
pursuasion or argument is needed to bold that the 
interests of general public demand that there must 
be a controlling voice to decide where a liquor shop 
)ball be located. It will be an intolerable situation 
to leave it to a licensee to have the fiDal word on 
the matter of the selection of a site even tbouch 
the scope for abus3 is limited by the provisions in 
cl. (l) of the Abkari rule qu'>(ed earlier. It may not 
ba possible for a rule to pressribe all the considera. 
tiODS that should be taken into account in Bxing 
the site for a liquor shop. That the authority con- 
oerned may abuse the power conferred or that the 
withholding of approval may cause hardship in 
individual oases is not the criterion to decide whe- 
ther the restriction imposed by the clause is reason- 
able or not. In Dr. N, B. Khare v. State of Delhi, 
A. 1. B. (37) I960 B. 0. 211 : (1950 8. C. R. 619) the 
Chief Justice of India observed at pp. 213-214 of 
the report thus: 

"The queitioD which the Ct. has to oonsider is whether 
the restrictions put by the impugned legislation on the 
exeroise of the right are reasonable or not. Tbe question 
whether the ptovislons of the Act provides reasonable 
safeguards against the abuse of tbe power given to the exe¬ 
cutive authority to administer tbe law la not relevant for 
the true Interpretation of clause" (meaning Art. 19, ol. 6). 

In the next para, of his judgment bis Lordship 
the Obief Justice said : 

‘The next question is whether the impugned Act contains 
reasonable restrictions oo the eietcise of the right given 
under Art. 19 (1) (d) or fe'. It wai ariued on behalf of the 
pelnr. that under 8. 4 (East Punjab Public Safety Act) the 
power to make the order of externment was given to the 
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Provisional Govt-, or the Diet. Mag., whose satisfaction waa 
final, That deoisioo was not open to review by the Ct, On 
that ground, it was oonlended that there was an unreason¬ 
able restriction on tbe exercise of tbe oitizena* right. In 
my opinion, this argurnent is unsound. This is not legisla¬ 
tive delegation. The desirability of passing an individual 
order ol exteromeut against a citizen has to be left to an 
officer. Id tbe Act such a provision cannot be made. The 
satisfaction of tbe officer thus does not Impose an unreason¬ 
able restriction on the exercise of the citizen’s right. . 

If I understood Mr. Nambiar, the learned counsel 
for the petnr., aright no argument that is not met 
by these quotations was raised during his argu- 
ment under this bead that ibe restriction was an 
unreasonable restriction. It was not even suggested 
that tbe restriotion was not in tbe interes's of the 
general public. Much to the same effect as what ia 
contained in the above quotation ftom the Chief 
Justice of Iniia’s judgment in Dr. Khare s case 
(a.I- B. (37) 1960 8 C. 211: 1950 8 . C. B. 519) is to.be 
found in the minority judgment of Shah J. in Je. 
shinghhai v. Emperor, a I, B. (37) 1950 Bom. 363 : 
(62 Cr L. J. 120 P.B.). At p. 372 the learned Judge 
observed thus: 

’*Bat tbe reasonableness is to be the reasonableness of 
the restriotion A not of the manner in which it is imposed. 
It the restriction which is contemplated to be imposed is 
per se reasonable, it is immaterial that tbe Legislature 
might have provided for more adequate safeguards against 
tbe possibility of misuse of the powers conferred, than 
what it has done. In my judgment the scheme of Art. 19 
is to provide a balance between the security of (he State Sc 
tbe interest of the general public on the one hand, Sc the 
fundamental rights guaranteed to the citizens on tbe other. 
That article provides for tbe enunciation of tbe funda¬ 
mental rights which would normally be exercised by the 
oit-zens but which In tbe larger interest of the State 
the general public may be curtailed or restricted. If the Ct. 
is satisfied that tbe restriotion is imposed in tbe interest 
of the general public & the restriction is not unreasonable 
tbe Ct. has no jurisdiction to enquire whether (he manner 
in which the restriction is likely to bs imposed by the 
Officer charged with tbe d ty of enforcing it may possibly 
act unreasonably. The possibility of an abuse of a provi¬ 
sion enacted in tbe interest of tbe security of the State or 
in the Interests of the general public cannot be a ground 
for bolding tbe provision as void. Tbe remedy lies with 
tbe Legislature to remove the lacuna if any which permits 
that abuse. It is not in my judgment within tbe province 
of the Ot. to examine a statute Sc to declare it void on the 
ground of possibility of abuse of authority vested in a 
State or a public servant, which might have the effect of 
curtailing the fundamental right of an individual. As to 
what safeguards should be incorporated in a statute so as 
to prevent a possibility of an abuse is a matter within the 
exclusive competence of tbe Legislature, Sc the Ot. is not 
entitled to declare a statute void merely because it has 
failed, for reasons of which tbe Legislature is the best & 
the only Judge to make provisions which it might have 
made but has not made. What Mr. Purushottam asks ua 
by reference to several hypothetical cases to consider is 
that the Legislature could not have intended to enable 
executive authorities after the Constitution came into 
operation to drive away a person from bis hearth Sc home 
without any safeguards being imposed against the arbi¬ 
trary or improper exercise ol these reBiriotions I am 
afraid it is not open to this Ct. (apart from an allegation 
of mnla fxdes) to enter upon the question whether tha 
enforcement or tbe imposition of restrictions is reason¬ 
able or otherwise. Nor is it open to this Ct. to go into thn 
question whether the law which provides for the imnoai 
tion of the restrictions is a reasonable one What the nt* 
has to ooDsider U whether, when the Legislature provides 
for restriotioDi on the eieioiae of the fundamental rights^ 
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the reBtricttoDS are reaEOoable bavmg regard to the 
interests-of general public/' 

No dodbt above is the minority view. In a sense 
it answers lilr.- Nambiar’s second point under ibis 
head of^the argument that the law to be valid must 
provide as to bow the restriction should be imposed 
or a provision to be beard before the executive 
authority.exercises its power. . Even ibe judgments 
of the learned Judges who were in the majority 
would show that tl^s requirement is stldom ins sted 
upon except when personal freedom' is touched. 
The latter part of p^ras.a & 10 of the judgment of 
Chagla C. J. at p. 368 & the concludiirg para, of 
the judgment of Ba.vdekar J. would bear this out. 
The part of the Abkari rule sought to be impugned 
here is not open to this vice,either. 'When the selec¬ 
tion is by the licenste & the approval or disapproval 
by the Revenue Board ia.with reference to that 
selection the process necessarily involves a con. 
Bideration of the licensee's view point. 

[9l In these circumstances, regard being had to 
the character of the property or ihe nature of the 
trade.or business I cannot hold ihat the power 
conferred on the Board is an unreasonable restric. 
tion on the exercise of any fuadamental right & 
hence void. If the provision is not void it ia'not 
known how a party who entered into the contract 
with open eyes can be heard to ccmplain that he 
cannot be bound by the‘. order of the Revenue 
Boar^ asking him to shift tHe^.Bhop. By his parti- 
oipatioa at the sale & the flubaequept oondufit in 
executing the kychit he haS agreed fro be bound by 
the rules which are of statutory validity. 

I > • » • • • U 

[ipr^The second main head of the argument re- 
mains' to ba considered. That point is, assuming 
that that part of cl. (2) of the Abkari Rule we are 
oonoern6d here is good Uw whether the^particular 
ordeif is. bai^ for any reason. In considedng this 
point it has fro be borne in mind that it is not com¬ 
petent for me' to enter into the merits of case 
& decide questions involved as if I am sitting in 
appeal over the Govt, order. Whether the selection 
of the site by ibe petnr. was without offending 
|ia any sense X)I. 1 of the rule is therefore beside 
the point. JTKe question can only be whether the 
decision is intra vires the powers of the authori¬ 
ties concerned & whe'her it has been rendtred- in 
manner not offenditlg the rules of natural jdstioe. 
tf nii|ntioned earlier the .Govt, have only confirm- 
i the .Revenue Board’s order to shift the shop. 
Tho complaint that fchef Revenue Board did not 
pass order is ^itKOuf any foundation. The 
whole'file was made available t.o me for perusal by 
by the learned Advocate General & fr m that it 
can be eeea that when the Advocate engaged by 
the pstnr. appeared before the First Member of 
the Board the licensee of toddy 

^op NO. 6 was .also present & that after hearing 
both he announced - the decision that the petnr, 
should shift his shdp 'ff.pm bis present site imme¬ 
diately. That is clear from, para 7 of Ex G,-the 
petn. the petnr. filed before- the Hon'ble Minister 



for Excise. The file shows that when the First 
Member of the Board returned to Trivandrum ka 
made a record of this order & that accordingly in* 
struciions were issued to tbe ^sst. Exoiee Comr:. 
to take steps to enforce the order. The complaint 
that the Board passed the order without hearing 
the petnr. is not even supported by an affidavit, 
of the Advoca'e who appeared before the First- 
Member & the Revenue Board’s file belies it. Tho^^ 
petnr. at first sent a petn. ex. 1 , two days after the« 
period of h'S temporary licence began to run set- J 
ting out grounds why be should not be asked to 4 
shift. Even if the Board had not heard the petnr’sl) 
Advocate its order wou^d nevertheless have been 
valid. In this context 1 would refer to two deoi. 
sions one by the H. 0. of Madras & the other by a 
D, B. of this Ct. in A. S. 816 of i960. In the Madraa 
case, In re Shanmuga Muddliary (i960) 2 M. L. J. 
399: (a. I. R. f38) 1951 Mad. 276) Eajamanner 0. J* 
said : 

*'Ali that judiolal Tribunals like tbe Board of 

Revenue have to do is (o give sufficient opportunity to Ibe^ 
persons nbo approach them Tor tbe ezero'se of their juris- 
diotiOD to state their case. Local Oovcrnptenf Soard v. 
Alfidge. (1916) A. C. 120: (84 L. J. K. B. 72). This oppor¬ 
tunity has been given to the petnr, beoauee presumabiy 
has stated all his grounds of objection to (be order of the- 
Revenue Divisional Officer in hie revn. petn. He ia not- 
entitled as of right to ba heard & it oanoot be said (hat- 
tbe order of tbe Board passed without bearing him is oon* 
trary to the principles of natural justice. We nsust there¬ 
fore refuse to issue a writ of certiorafi to quash the order.*' 

Earlier the learned Chief Justice had said there is 
nolhing in the Act (Slamp Act) or in the rules 
framed thereunder which enjoined on fne Board 
the duty to give an oral hearing to a pereon whojt 
invokes their re visional jurisliotion. In A. a. 816 of[! 
1960 tf this Ot. the learned Chief Justice deliver¬ 
ing the judgment of the Bench consisting of him¬ 
self & Subramania Iyer J. said: 

'To the caee of the Govt, normally when an appeal is pre¬ 
sented. whether it is by virtue of a right conferred by a 
Statute or by a rule of law, it may be disposed of by tba 
Govt, on going throngb the grounds mentioned therein. 
There is no obligation imposed upon tbe Govt, by any 
Statute or rale to make a Minister ot an Officer of State to 
sit in public & hear argnmeota before disposing of aa> 
appeal presented to the Govt. It is oommon knowledge 
that sooh procedure is not followed not need it be obaerv*- 
ed in tbe absence of a specific provision in any statute or 
rule which makes it incumbent upon tbe Govt, to adopt 
the method of administering justice which is expected to 
he followed by Ots. of law.” 

In the case in hand tbe Board was functioning in 
a pure administrative capacity & not discharging; 
any judicial or quasi judicial functions. 

Ell] Several grounds are set out in the present 
petn. as grounds to invalidiate the Govt, order. 
The first ground is that the Minister passed lh» 
order without calling for the file as enjoined by 
8. 9-, Revenue Board Act. Section 9 relates to 
Govt’s powers of revn. & even a Ct. moved to in- 
veke its revisional jurisdiction can & very often 
doe’s .dignaiES revn. petns, without calling for the 
records, flere however the Minister after hearing 
the petnr’s Advocate called for a report from the 
• Revenue Board & Ex. 8 is the report the Boato 
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made to Govt, about the petnr’s, appin. to the 
Minister. I cancob therefore find any merit in the 
point. At the worst it is merely an irregularity & 
does not toaoli even the fringes of the quesbion of 
jurisdiotion. The second point taken in the present 
patn. is th%t the Govt, passed its order under a 
misapprehension that the Revenue Board had pas. 
led an order to shift the shop. I have shown that 
that the Revenue Board had really passed an 
order. Even otherwise S. 9 referred to above 
authorises Govt, to pass any order it thinks fit on 
a file pending before or disposed of by the Board. 
The other pom's mentioned as grounds to chal. 
lenge the validity of the order do cot deserve any 
independent considera'ion coc do I think there is 
any substance in them. On the whole I cannot find 
any material on the records that the order is with, 
out jurisdiot'on or that it was pafsed without due 
regard to the rules of natural justice. The 
Revenue Board’s order to shift the ehop isoae 
which it was competent for the Board to make (fe 
it was passed after the petnr. was duly heard. 
Government conQtmel it afrer a review of a’l the 
available materials ct reconsidered their own deci¬ 
sion before dismissing the review petn. fifed before 
them by tbfe pelnr. 

[ 12 ] I cannot ia the oircumstanoes fin.! any 
merit in the petn. &, I dismiss it w.tb costs. Advo. 
oate’a fee Rs. 100 The enforcement of the order 
has bfen s'ayed by this Ot. & with the dismissal 
of the petn. the stay order ceases to be in force. 
It ie however expected, Govt, w:ll g ve the potnr. 
sufficient time Sc also afford him all facilities to 
find a new habitation fcr his shoo* 

V.S,B. . Pdition dismi^s^J. 

[C. N. 81 .] 
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NagiUnga Nadar Sons, Firm, — Pe^-nrs, v. 
Amhalapuzha Taluk Heal Loid Conveyance 
Worker*s Union Alleppey d others — Besps. 

0. P. No. 43 ot 1960, D/- 3-1 195]. 

(a) Constitution of India, Art. 254 — Repugnancy — 
Test—Industrial Disputes Act (1947)— Labour Law. 

The Industrial Dijpates Aot XtV [14] of 1947 passed 
by the Central Legislature (as amended by Aot XLVIII 
[48] of 1950), has replaced ihe Travanoore-Coohin Indus* 
trial Disputes Aot XVI [16] of 1950. The inference would 
seem fairly clear that the Central Parliament intended to 
make its legislation upon the subject of industrial disputes 
exhaustive so as to exclude any State legislation upon that 
subjeot. The result is that Central Act prevails. Hence the 
Central Aot governs the industrial disputes in the State of 
Travancore-Coohin. Case law refd, [Para 15] 

(b) Travancore-Cocbin Industrial Disputes Act (XVI 
[16] of 1950), S. 10— Govt. Notfn. referring to Central 
Act (XIV [14] ol 1947)_E(fcct. 

Assuming that Travancore-Coobln Industrial Disputes 
Aot would stand replaced by nhe Central Industrial Dis¬ 
putes‘Act only to the extent of positive repuguanoy, the 
fact that the Govt, notfn. making a reference to Industrial 
Tribunal cites the Central Aot as that under wbtob they 
derive authority would not render the Notfn. invalid as 

Govt, have the power vested in them otherwise, S. 10 of 

% 


the Central Act being word for word the same as S. 10^ of 
the State Aot. The mistake oan be rectified at any time. 

, , [Pa'a 16] 

(c) General Clauses Act (1897), S. 24 —Applicability 
to repeal by implication. 

SeotioD 24, General Clauses Aot (1897), oan be made 
applicable not only to a case of express repeal & re-enaot- 
meet but also to a case of repeal by implication by reason 
of.repugnanoe or conflict. As the efiect of the enact¬ 
ment of the Central Industrial Disputes Act ie a virtue! 
repeal of the Travancore-Coohin Industrial Disputes Aot, 
the same consequenoes as an express repeal & re-enactment 
must follow. The Industrial Tribunal appointed under the 
latter Aot would continue to be valid notwithstanding the 
introduotioD of the Central Aot in the State unless &, until 
that Tribunal is superseded by the appointment of a new 
Tribunal. A. I. R. (38) 1951 Bom. 188, Rd. on. 

^ [Para 18] 

Anno: General Clauses Aot, S. 24 N. I. 

(d) Industrial Disputes Act (1947), S. 10—Reference 
without hearing employer. 

It is a^ pure executive or administrative act of Govt, to 
refer an industrial dispute to a Tiibunal appointed by 
them; and the order of reference is not invalid on the 
ground that in making it Govt, did not conform ti the 
rules of natural justice in not issuing not'ce to the employer 
or hear him befors referring the dispute to Iho Tr.bunal. 

, , , [Para 21] 

(e) Industrial Disputes Act (1947), S. 36 (4) (as 

amended by Act XLVIII [48]'of 1950) — Whether 
violates fundamental rights — Constitution of India 
Arts. 14, 19. 

No. question of violation of Art. 19 (1) (g) is involved in 
S. 36 (4). So also it cannot be said that the State has 
detied equality before the 1 . 1 W or the equal protection of 
the law to capital or labour the eection does not violate 
the fundamental right given by Art. 14 also. [Para 22] 

N. Varadaraja Iyengar— for Petnrs.\ Balangadhara 
Menon — (for No. 1 ) t£ T. N. Subramania Iyer Advocate 
General ( (or Nos. !i <£ 3) ^for Rcsps, 

Order.—This is an appin, on behalf of Ihe Fij m 
of M. M. Nagalinga Nadar Sans, Qailon (herein- 
after referred to as the petnrs) through one of their 
patnrg. under Art. 226 of the Constitution, a?kirg 
this Ot. to call up the records in In-^ustrial Dispute 
NO. 8 of 1950 on the file of the Industrial Tribunal, 
Alleppey A lo grant the following re'iefs; (a) To 
grant a declaration that there is or can be. no ‘In¬ 
dustrial dispute” within the meaning of the Indus- 
tr:al Disputes Aot, central or local, as between the 
pe'nr. & hia ooolies & to restrain Travancore- 
Cochin State (reap. 3) by injunction from any 
interference in their mutual relationship under A 
by virtue of Ihe Industrial Disputes Aol; (b). To 
issue a writ in the na'ura of certiorari & prohibi¬ 
tion quashing the prcoeedinga of the said Tribunal 
(reap. 2 ); (o) To issue a writ in the nature of 
mandamus allowing Ihe representation of tte petnr. 
in the proceedings before the Tribunal through its 
legal aavisor; and ta give such further or mber 
directions as the circumstances of the case require. 

[ 2 ] The Ambilapuzha Taluq Head Load Con- 
veyauce Workers* Union, Alleppey is resp. i to 

this appin. & the above reliefs are claimed as 
against all tbe three reaps. 

[3] The petnrs. are doing business in the pitr_' 
ohaee & sale of cocoanut oil with iheir head office 

at Quilon & branches at Alleppey & o:her places 

Purchases are made at Alleppey while the sales 
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ta)ie place chewhere. Members of reap. I's Union 
are engaged as manual labourers in baking delivery 
& in giving delivery of oil. Differences, however, 
arose between the parties concerning a redaction 
made by the petnts of the ez’Sting rates of wages 
for different items of work the labour bad to attend 
to & with respect to a claim for bonus put forward 
by the latter. Negotiations for settlement pioved 
unsucceseful & resp- 1 Union made a cepteaentation 
to the Asst. Labour Gomr. Alleppey for conciliation 
of the dispute. The latter’s efforts for conciliation 
also failed. He therefore, reported to Govt, for 
referring the dispute to an Industrial Tribunal for 
adjudication. In exercise of the powers vested in 
them under S. 10 , Industrial Disputes Act, the 
Govt, referred the matter to resp. 2 Tribunal at 
Allepp'y by their order dated 31.7-1950 & the said 
order was notified in the Gazette of even date. 
Besp. 3 taking cognizance of the dispute issued 
notice to the parties & pursuant to the notice rerved 
on the petnts, they raised a preliminary objection 
through an advocate that the reference was ultra 
vires the Govt, inasmuch as their trade or business 
did not amount to an “industry*' within the meaning 
of the Industrial Disputes Act & the persons em¬ 
ployed in their trade for manual labour were not 
“workmen” within the meaning of the said Act. 
According to the petnrs. there was therefore no 
‘‘industrial dispute” which could be made the sub¬ 
ject of a reference to a Tribunal constituted under 
the Industrial Disputes Act & the reference did not 
confer jurisdiction on reap, 3 Tribunal to pass an 
awaid with reference to the controversies between 
the parties before it. Reap. l raised an objection 
that the Industrial Disputes Act, 1947 {Oent»al Act 
SIV [14] of 1947), under which Govt, made the 
reference did not entitle a party to a p 'oceeding be¬ 
fore a Tribunal being represented by a legal practi¬ 
tioner except with the consent of the other ^rtiea 
to the proceeding St with the leave of the Tribunal. 
These objections gave rise to two orders by the 
Tribunal, one on 5-9-1960 upholding resp. Is 
objection that no advocate can be permitted to 
appear except on the terms mentioned above & the 
other, dated 20.9-1960 overruling the preliminary 
objection ra-sed by the petnrs. The Tribunal held 
that the dispute fell within the purview of the In- 
dustrial Disputes Act, & that the Tribunal was 
competent to adjudicate upon it. The latter order 
was soon followed by the present petn. asking for 
the reliefs set forth in the opeaing para. of this order. 
An interim s'ay of the proceeding before the Tribu¬ 
nal was asked for & granted. That stay has since 
b.en made to operate till the disposal of this petn. 

[ 4 ] The claim for relief (a) involves a challenge 
to Govt’s, authority to make the reference & to the 
correctness of the Tribunal’s order overruling the 
petnr's. preliminary objection & relief (c) relates to 
the order prohibiting representation of the petnrs. 
before the Tribunal through an advocate. The 
prayer covered by relief (b) raises several interest, 
iug questions & in claiming that relief the petnrs. 


even question Govt’s power to make the reference 
under the Central Aofi. Alternativi^ly it was urged 
that the reference was to a Tribunal which had 
long before ceased to exist. 

lo] At the hearing before me Mr. N. Yatadaraji 
Iyengar, the learned counsel for the petnrs, form¬ 
ulated as many as five propositions for consideration 
by the Gt. To understand how the more important 
among them arise here & for a proper appreciation 
of the a-gumenis concerning them it is first neces- 
sary to refer to the history of the legislation^ 
regarding industrial disputes in the Stats & to theti 
Constitution of the 3nd resp. Tribunal. The case ^ 
comes from the Travaocore area & no reference need 
therefore be made to what the law in the Ooobin 
area was before the formation of the Travancore- 
Cochin State. » 

[6] The Travancore Industrial Disputes Aot,vi [6] of 
1124, was the law in force in the State of Travancore 
when the two States were integrated. The Travan- 
oore Cochin Industrial Disputes Ordinance 1960 
(Ordinance No, V [6] of 1960) promulgated by Hie 
Highness The Raj Pramukh on 11-2-1960 repealed 
the said Act as also the Ooohiu Legislations on the 
subject. The said Ordinance is practically a verba¬ 
tim reprodnotion of the'dndian) Industrial Disputes 
Act, XIV [I4l of 1947. In turn the Ordinance gave 
p’aoe to the Travancore-Cochin Industrial Disputes 
Act, XVI [163 of I960 which was enacted by the 
Travancore-Cochin Legislature on 16-4-1960. Like 
the Ordinance which it replaced that Act aho is 
practically in the same terms as Central Act XIV 
[ 14 ] of 1947. Section S6, Travancore-Cochin Aol 
relating to “Recovery of money due from an em¬ 
ployer under settlement, awards, etc., ” & 6. 41 
dealing with "Repeal & saving” would seem to 
be the only innovations or additions upon the 
Central Act. The next piece of legislation to be 
referred to is one enacted by the Indian Parlia- 
meat amending & extending the B 2 ope of the 
Industrial Disputes Act, xiv [14] of 1947. By the 
schedule appended to the Industrial Disputes 
(Appellate Tribunal) Act, 1960 (Act XLViil [48] of 
I960) the Indian Parliament inter alia extended 
the operation of Central Act XlV [I4l of 1947 to 
the whole of India except the State of Jammu & 
Kashmir. This was on 20-6-1950 & the Travancore- 
Cochin Govt, duly published the new Aot (Act j 
XLVIXI [48l of I960) in their Gazette bearing the I 
date 31.7-1960. This brings the legislative history 
up to date. 

[ 7 ] To turn to the Constitution of the Tribunal, 
the Industrial Tribunal, Alleppey was constituted 
on 4 3-1960, [vide Travancore-Cochin Gazette, dated 
13-3-1960 pact I p. 205 ), when ordinance V [6] of ' 
1950 was in force. Section 41 ( 2 ), Travancore- 
Cochin Industrial Disputes Aot xvi [l6l of i960 
expressly enacted that 

*' Notwithstanding the expiry of the Travenoore-OoehlB 
Industcial Disputes Ocdinance, 1960 (V [6] of 1960) ail 
orders unade, action taken, arbitration, oonolliatioo or 
adjudioation proceedings or other legal proceeding ooffl* 
menced or things done in the exerolse of any power con* 
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ferred by or nncler the said Ocdinanoe sballi ior all 
purposes, be deemed to have been made, taken, oommenoed 
or done in the ezeroise ol the power conferred by or 
under this Aot; and any arbitration, oonoiliation or adju- 
dioation prooeedlnge lor other legal prooeedicg pending 
immediately prior to the oommenoement of this Aot may 
be oontinned or enforced as if this Aot had oommenoed on 
ll-a-1950.” 

The Tribunal benoe bscame competent to fanotion 
as such so long as the Travancore Cochin Indad. 
trial Disputes Act, xvi [ 16 ] of 1950 continued to 
govern industrial disputes in the State or until its 
appointment was otherwise terminated. 

[6] I shall now proceed to set out the proposi¬ 
tions the patnrs’. learned counsel propounded as 
arising for the Ot's. decision. The first proposition 
was that notwithstanding the extended applica 
Mon given to Central Aot xiv [Hi of 1947 to the 
States in Fart B of Bch. 1 of the Constitution Ibe 
Travancore-Cochin Industrial Disputes Aot, xvi 
[16] of 19i0 continues to bs the law governing 
industrial disputes in the State except to the ex¬ 
tent rendered void by Art. 254 of the Constitution 
by reason of incons’stency & that the Travancore. 
Cochin Govt, was, therefor®, incoicpetent to make 
a reference under s. lOof the Central Act. According 
to Mr. Varadaraja Iyengar the superoession of the 
State by the Central law is only to the limited 
extent of the confiiot & not of the whole Aot. The 
point of tbe argument was that ibe reference 
which Govt, made in the instant case to the Snd 
reap. Tribunal under 3, 10 of the Central Act was 
unauthorised A that it did not constitute a valid 
reference. An alternative proposition propounded 
was that in case the Central Act be held to be the 
governing law, the au'hority of the 2nd resp, Tri¬ 
bunal to act as an Industrial Tribunal had ceased 
to exist when the Indian Parliament extended the 
operation of Act xiv [I4l of 1947 to part B Stales 
as well that Ibe reference was, therefore, to a 
non-existing Tribunal. It was pointed out that the 
Tribunal contemplated by the Central Aot meant 
an Industrial Tribunal constituted under that 
Act. Vide 8. 2 (r). Tbe argument was that in the 
absence of an express transitory provision like 
that contained in s. 41 (2), Travancore-Cochin 
Industrial Disputes Aot, XVI [16] of 1950 the 2nd 
resp Tribunal cannot function as an Industrial 
Tribunal without fresh appointment. 

[9] Besides these two propositions as mentioned 
earlier, Mr. Varadaraja Iyengar submitted for the 
Ct’a. decision three others as well. It is convenient 
to refer to them here before commencing t^e 
discussion on the propositions already set out. The 
third among Mr. Varadaraja Iyengar’s proposi- 
tiors was that theoe was no " industrial dispute *’ 
within tbe meaning of the ludnetrial Disputes Act 
& the reference made by Govt, was, therefore, 
ultra virei their powers. According to the potnrs. 
such a reference could give no jurisdiction to the 
Tribunal to bold an enquiry or to pass any award. 
The fourth prospo:ition was that assuming Govt, 
have the authority, the present reference is invalid 


as Govt, made it without giving a bearing to tbe 
petnrs. According to their learned counsel the 
order of reference made in disregard of tbe rules 
of natural justice must be treated as void St tbe 
Ot should not allow tbe 2Qd resp. Tribunal to pro- 
oeed with the enquiry initiated on the etreng b of 
such an order. Tbe fifth & the last proposition 
was that the Tribunal’s order disallowing repre. 
sentaiion to tbe petnrs. by a legal practitioner was 
opposed to the fundmental rights guaranteed by 
the Oonetitation under arts. 14 & 19 (l) (g) thereof. 

[10] The learned Advocite-General who repre¬ 
sented before me reaps. 2 & 3 raised a preliminary 
objection that as the Industrial Disputes (Appel- 
late Tribunal) Aot, 1950, gave a right of appeal 
before tbe Appellate Tribunal for a party aggrieved 
by any award or decision of an Industrial Tri¬ 
bunal the present petn. was incompetent. The 
question whether the orders passed by the !nd 
resp. Tribunal in disposing of the oojections raised 
by tbe parties are appealable under S. 7, Industrial 
Disputes (Appellate Tiibunal) Act, 1950, is a po nt 
which is certainly worth considering, particularly 
in view of the very wide definition we have in S. 2 
(b), Industrial Disputes Act, 1947, for the expres¬ 
sion " award But a deoieion regarding it in 
favour of the Advocate-General’s contention would 
not enable me to dismiss this petn. since a decision 
in favour of tbe petnrs. on propositions i, 2 or 4 
above would entitle them lo the relief they ask 
for iu tbe petn. to have tbe proceeding before the 
2 Dd resp Tribunal quarbed. I shall, therefore, now 
proceed to consider the propositions submitted for 
my decision by the petnrs’. learned counsel on 
their merits, postponing for (he moment an ex¬ 
pression of my views on the preliminary objection 
raised by the Advocate.General. 

[ 11 ] The first question to be considered is which 
Act governs Industrial Disputes in the fetate; 
whether Central Act XIV [U] of 1947 as amended 
by Act XLVIII [48] of 1950 Or the Travancore- 
Cochin Industrial Dispd^es Aot, XVi [16] of 1950. 
The answer to it must be found on the true con¬ 
struction of Art. 254 of the Constitution. Tbe 
matter of “ industrial & labour disputes ” occurs 
in List 3—concurrent List C in Scb. 7 of the Con- 
stitution. Vide Entry 22 in tbe Concurrent L et. 
Article 254 so far as it is relevant for our purpose 
is in these terms : 

" If any provision of law made by the Legislature of a 
State is repugnant to any provision of a law made by 
Parliament which Parliament is competent to enact, or 
to any provision of an existing law wUh respect to one of 
tbe matters enumeraied in the Concurrent List, then, 
subject to the provisions of ol. (2), the law made by Parlia¬ 
ment, whether passed before or after the law made by 
tbe Legislature of such State, or, as the case may bo tbe 
existing law, sbull prevail & the law made by the Legis- 
lature of tbe State sball, to tbe extent of tbe rcpugoancy, 
be void. ” 

While the learned Advocate-Genernl contended 
that the Central Act replaced or kept in abeyance 
tbe State law, Mr. Varadaraja Iyengar’s argument 
was that in the absence of posiiive repugnancy 
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betweeo the provisions of the Central & the State 
laws no question of predominance ®£ the Central 
over the State law would arise & even when there 
is such repugnance the State law has to yield only 
pro tamo, to the extent of the repugnancy. Accord¬ 
ing to the latter for the State law to e replaced 
entirely it is not suffic'ent to establish that the 
Central law covers the same field as traversed by 
the State law; but the learned Advocate.General 
would have it that when the Central law covers 
the game field as that covered by the Sfa'e law, 
the State law wculd remain as dead letter so long 
as Central Uw remains in force. Article S5L of the 
Constitution was referred to in this context. The 
controversy pertains to a branch of law on wh'ch 
much legal learning has been spent & the best & the 
most convenient way to answer the point is by re- 
ferring to decided cases The question had ansen 
m at least two of the Ind an H. Cts. when the 
Govt, of India Act, 1935, was in force. Article 364 
(i) of the Constitution is in substance in terms of 
9. 107 (l) of the said Act & it would be helpful to 
rep'‘oduce tbe same here; 

‘if any provision of a ProviooiRl law is repugnant to 
any provis.on of a Federal law which the Federal Legisla¬ 
ture 13 competent to enact or to any provision of an exi?t* 
iDg Indian law with respect to one of the matters 
enumerated in tbe Concurrent Legislative List, then, 
subject to the provisions of this section, tbe Federal law, 
whether passed before or after the Provincial law, or, as 
tbe case may be, the existing Indian law shall prevail & 
the Provincial law shall, to the extent of the repugnancy, 
be void.” 

[ 12 ] Before proceediug fco refer to the case law 
bearing on the subject it must here be stated that 
at the Bar it was Agreed that the two Acta — the 
Central & the State—cover the same field & that 
repugnarjcy is only with respect to the provisions 
regarding representation of parties in a p'oceeding 
before authorities constituted under tbe Act. As 
State Act was, as mentioned earlier, practically a 
verbatim reproduction of the Central Act the pro¬ 
visions regarding representation also remained 
the same in both before tbe Central Act, XIV of 
[14] 1947 was amended by Act XLVill [48] 1950. 
The differtDce between the two Acts as they stand 
now arose on account of the amending legislation. 
For the present it is sufficient to notice that there 
is now repugnancy between tbe p ovisions of the 
two Ac's regasdtng the right of representation, in 
proceeding under the Ao^. Of the several points of 
difl'erenc s on this matter that regarding represen¬ 
tation by a legal i^ractitioner is particularly rele¬ 
vant for another branch of the case & thatdifierence 
Will Is noticed when that matter is discussed. 
Earlier I pointed out 6s. 36 & 41, Travanoore 
Coch’n Industrial Disputes Act XVI [ 16 ] of 1950 
have no counter part for them in them in the Cen- 
tral Act. 

[13] The first cise that I would refer to on this 
biatcli of the case is a decision by Narasinga Eau 
J. a? he then was, (R. C. Mitter J. Con:urring) re- 
potted in Stewart v. Brojtndra Kishore, A. I. B. 
( 26 ) 1939 cal. 6i8 : (184 I. c. 689). There the ques- 


tion aroie as to whether certain provisions of tlie 
Bengal Ot. of Wards Act, 1879, as amended by the 
Assam Ct. of Wards Amendment Act (1937) were 
repugnant to the “existing Indian law*' falling in 
Concurrent Legislative List & hence void. It is not' 
neoGs ary to enter into the further details of 
that case but what the learned Judge has said on, 
the abstract question of law may usefully be quot¬ 
ed here as an authoritative exposition of the law I 
have to deal with here. In discussing the meaning 
of “repugoanoy*’ the learned Julge states at p. 633 
of the report as follows: 

"Tbe question of repugnancy or inconsistenoy has arisen 
& been considered in several Australian cases, with re¬ 
ference to S 109, Commonwealth of Australia Constitution 
Act which provides that when a law of a State is iacon- 
sistent with a law of the Commonwealth, tbe latter shall' 
prevail & the former ihall to the extent of the inconsisten¬ 
cy be invalid. (A summary of tbe oases will be found in 
Wyoes’s Legisiative & Executive Powers in Australia; and 
in Street on ultra vires). In the earlier c&BCBe.g. Federated 
Saw Mills d Co. Employees v. Moore. 8 C. L. R, 465 ; 
Australian Boot Trade Employees v. Whybrow, 10 C.L.B. 
266 ; Federated Engine Drivers d Co. of Australia v. 
Adelaide Chemical d Fertiliser Co., 28 C.L.R. 1, the teat 
of inconsistency adopted was whether it was possible to obey 
both the competing laws. But in tbe case in Clyde Engi- 
neering Co. v. Cowburn, (1926) 37 C. L. B. 466, where the 
conflict was between an award of tbe Conciliation Ct. pro¬ 
viding for a working week of 48 hours & a New South 
Wales Act providing for payment of overtime for any 
work in excess of 44 hours, it was recognised that tbe test 
was too narrow. Isaacs J. ob-erved that two statutes 
imposing respectively twenty & twenty-five lashes for 
robbery might in a sense be both obeyed by infliction of 
forty-five lashes & he therefore propounded a more satls’ 
factory test thus: 

'If however a competent Legislature [expressly or implied¬ 
ly evidences its intention to oovgr tbe whole field, that is a 
oonclmive test of inaODsisteDoy where another Legislature 
assumes to enter to any extent upon tbe same field: (p. 490 
loo. oit.)’ 

'It is unnecessary to mention all the subsequent Australian 
oases where this test was adopted; we content ourselves 
with citing only Ez parte MiLean, (1930) 43 0. L. R. 
472, where Dixcn J. observed that inconsistency depends 
on tbe intention of the paramount Legislature to express 
by its enactment oompletely exhaustively, or exolmively 
what shall be tbe law governing tbe particular conduct of 
the matter to which its intention is directed. When a 
Federal Statute discloses such an intentioait isinconaisteot 
with it for tbe law of a State to govern the same conduct 
or matter. 

In Canada, of course, apart from a few excaptionil pro¬ 
visions, such as those relating to agcioulture & immigra¬ 
tion, the Constitution Act itself does not confer any 
concurrent powers of legislation. There are only two legis¬ 
lative lists, but it his been settled by a long line of P. C. 
decisions that ‘there can be a domain in which provincial & 
dominion legislation may overlap, in which case neither 
legislation will be ultra vires, if the field is clear, but that 
if the field is not clear, & in suih a domain the two 
legislations meet, then the dominion legislation most 
prevail Grand Trunk Ely. of Canada v. Attorney-Gene¬ 
ral of Canada, (1907) A. C. 65: (76 J. P. C 23).' 

Once again therefore we are led to the same test as that 
propounded by Isaacs J. 

Is the field completely occupied by tbe dominant 
Legislature? In England, the question of repugnancy has 
been considered chiefly in relation to bye-laws & tbs 
general law of the land, a bye-law being treated as ultra 
vires if it is repugnant to the general law.” 

The learned Judge then proceeds to refer to Eng- 
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lish deoisions dealing with the question & at p 6S4 
•ooncludes the disoussion as follows: 

‘The prlooiple dedacible from the Eaglisb oases, as 
from the CaDadtan oases, seeme therefore to be the eame 
AS that eouQoiatei by Isaacs J. in the Australian 44 Hour 
Case {Clyde Enqineering Co. v. Cowburn 37 C.L R. 466) If 
•the dominant law has expressly or impUedly evinced Its 
intention lo ower the whole field, then a subordinate law 
in (be same field is repugnant & therefore inoperative. 

' Whether & to what extent in a given case, the dominant 
'law evinces su b an intention must necessarily depend on 
the language of (he partioular law.” 

This case was followed by a D. B. of the Lahore 
H. 0, in Ahamed Kkan^v. Emperor, A. I. R. (36) 
1948 Lah 120: (49 Or L J. 303). At p. 123 Bhandari 
J. who pronounced the leading judgment said as 
follows : 

‘'The expre!3ion “repugnant*' has not been defined in 
the statute, But it has come up for oonsiderationin a large 
■number of oases in Canada & Australia. These cases were 
reviewed with care by Naraslnga B‘)u J. in Stewart v. 
Brojandra Kishore, A I. R. (26) 1939 Cal. 638: (184 I. 0. 
'689). came to the ooDoIuaion that it is too narrow a 
test to say that two laws cannot be saM to be properly re* 
pugnant unless there is a direct conflict between them, as 
when one says ‘do’ & the other 'dont*.* There may well 
ha oases of repugaooy where both laws say ‘don’t* but in 
•difierant ways-The true test is that if the domloant Uw 
has expressly or impliedly evinced its intention to cover 
the whole field,'then a subordinate law in the same field is 
repugnant & therefore, inoperative. Whether & to what 
-extent in a given case, the dominant law evinces such an 
intention meet necessarily depend on the language of the 
particular law.” 

[U] The extract from the judgment in Stewirt 
V. Brojendra Kishore, A.IR. (26) 1939 oil. 628 : 
(184 I. C. 639) clearly shows that io arriving a^. the 
conclusion they came to, the learned Judges in 
that case drew inspiration freely from Australian 
oases dealing with the interpretation of S. 109 of 
the Australian Oonalitution. A paraphrase of the 
said section Gods a place in the extract Sc. as I pro¬ 
pose to refer lo two later Australian ca?eB I thick 
it advantageous to reproduce 3. 109 itself here. It 
is as follows : 

‘ When a law of a Slate is inconsistent with a law of the 
Cornraonwealtb. the latter shall prevail, & the former 
shall, to the extent of the inooDSHtenoy, bs invalid.” 

One of the Australian oases referred to in Stewart 
V. Brojendra Kishore. AIR. (26) 1939 Cal, 6a8:(184 
1. C. 68)) is that reported in Ex parte Mclean 
(1930) 43 c. D. R. 472. In a fubsequent case report- 
©d as Victoria v. The Com’nonwealth. (1937) 68 
c. L. 11 . 618, Dixon J., a passage from whose judg. 
meet in tlie eatliar ca^e is quoted in the Calcutta 
decision formulated the test of inooneist-oncy in 

8 109 of the Australian Constitution as follows : 

“I attempted in Ex parte Mcleayi, (1930) 48 C. L. R. 
433, to explain my conception of the prino pie upon which 
the deoiaions bad proceeded, particu arly those given upon 
the Cotnmonweallh Cmcillation Sc Arbilration A-it, Sc 
there will be found all that is required for the purpose 
row in band. Subjtintially, it amounts to this. When a 
State la-v, if valid, would alter, impa’r or detract from the 
operation of a law of (he Cotiimonwealth Parliement, then 
to that extent it is invalid. Moreover, if it appears from 
the tirms, the nature or the subject matter of a Federal 
enactment that it wat intended as a complete etatement 
of the law governing a partioular matter or set of rights 
duties, then (or a State law to regulate or apply to the 
same matter or relation is regarded as a detraction from 


the full operation of the Oommonwealtb law A; so ’OB in- 
oonsisteot.” (See p. 630). ■ ^ , 

The other Australian case I would refer ia Qarfer 
V. Egg and Egg Pulp Marketting Board, (viofe.) 
(1942-43) 66 0 L. R 667- At pp. 673 A 674, Latham 
0. J., enunciated the test of inconsistency in these 
words : : 

"Federal A State Uwp, eaob*~wlthin the powers o( the 
respective enacting Legislatures may be inconsistent in 
terms in the sense that (here is a direct oondiot between 
them so that it Is Impossible to give efiect to both laws. 
A clear example of such inoonsistenoy. is to be found in 
R V. Brishane Licensing Court ; Ex parte Daniel, (1920) 
23 G. L. R. 23. A Btate statute provided that a State vote 
on Liquor Lioensiog should be taken on (he same day as 
that fixed for a poll at an election for (be senate of the 
Commonwealth, A Commonwealth Statute provided ihai 
no vote of eleotors of a State should be taken under the 
law of a State on any day appointed (or an election of the 
senate There was a direct oonfiiot between the two sta* 
tutes A the State law was therefore iooperative. 

Bat, when there Is no inoonsistenoy in the aotual terms 
of, the oompeting statutes, the Commonwealth Parliament 
may have shown an intention to make its legidation upon 
a particular subject exhaustive, so as to exclude any State 
legislation upon that subject.. In such a oase any Slate 
law upon toe subject will be inoperative by reason ol 
S. 109, IClyde Engin'^ering Co,‘Ltd. v. Cowburn, (1926) 
87 C. L. R. 466; Buma Palmar, (1926) 98 C.L.B 441, 
where State legislation was held'to be invaIid.UQder S. 109, 
Stock kotor Ploughs Lid. v. Por87/<h,.(l9a2) .48 0. L. B. 
129, where State legislation, was held to be vallq^ there 
being no intention of the Commonwealth Farllament' to 
exclude State laws upon certain subjects.] ^ • 

The exercise of a power conferred by a Federal statute 
may result in State L''girlatioa becoming inoporatlve. 
Thus if a State law is irioousiatent with an award' of the 
Commonwealth Conciliation A Arbitration Ct. either be¬ 
cause there Is a direct conflict or because'the award ia 
intended to be a complete A exhaustive oode in relation to 
particular matters, the Stale law is inoperative pro lanto : 
the State Legislation mus( give way ’.'Engineers' Case 
(1920) 28 C. L, R. 129 at p loi \ Clyde Engineering Co. 
Ltd. V. Cowburn, (1926) 37 C. L.'R.46b; B.V. Mckay 
Ply. Ltd. V. Sunt, (1926) 38 C. L. R. 308; Ex parte 
McLean, (1930) 43 C. L. R. 472.” ' 

[15] With thd principles set out in the above 
decisions before me the conclusion would seem to 
be inevitable that the Advocate.General’s argu. 
ment that the Central Act has replaced the state 
law has to be accepted A.I decide accordingly. Xjid 
inference would seem-to me fairly clear that ibe 
Central Parliament intended to make its legisla¬ 
tion upon the subject of indiiatrial disputes esISaus. 
tive so as to exclule auy state legiehtiop qpon 
that subjtot. The result is tliat the CentcaV Act 
prevails A the reference made by Govt, in the case 
in hand of the dispute fjr arbitration 'is-lieither 
unauthorised nor invalid. This disposes of the 
first ground raised before us. 

[ 16 ] Assuming for a m)mmt that Mr. Varada- 
raja Iyengar’s argument th-at the state law wo(;dd 
stand replaced only to the extent, of positive j;.e. 
pugnance I am not able to appreciate how that 
would advance his clients’ case'any further with 
reference to this point. Siction 10, Central Act, is 
word for word the same as s. 10 of Act XVI [16] 
of I960 (Travanoore-Gochin) Sc the fact the Govt, 
notfa cites a wrong Act as that under which they 
derive auhority would not reader the notfn. invalid 
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lif Govt, have the power vested in them otherwise. 
"The very argument that the reference should have 
been made under S. lO of the Jatter Act conceded 
that Govt, have that power & Mr. Varadaraja 
Iyengar did not dispute that suoh a mistake would 
not materially affect the validity of the reference 
& that the mistake whether clerical error or other¬ 
wise is one Govt could rectify at any time. 

[17] The next question is whether Govt, made 
the reference to a non-existing Tribunal or in other 
words, to a Tribunal which bad ceased to have 
authority to function as such, because the Act 
under which it was constituted had ceased to be in 
force. This argument is founded on the rule "that 
when an Act of Parliament ia ‘repealed’ it must be 
construed (except as to transactions passed & 
closed) as if it had never existed.” As already 
mentioned the Central Act xiv [14] of 1947 dednes 
a "Tribunal * as an Industrial Tribunal appointed 
under that Act. Admittedly there is no notfn , 
published under S. 7 of that Act constituting resp. a 
Tribunal & on these materials Mr. Varadaraja 
Iyengar argued that without such fresh constitu¬ 
tion resp. 2 has no authority at all to function as 
an Industrial Tribunal. The Advoeate.General 
sought to counter this by contending that the Govt. 
Order making the reference is on its true construc¬ 
tion a composite order making the reference under 
Ss. 7 & 10, Industrial Disputes Act, 1947. It was 
argued that it is both an order of appointment of 
a Tribunal an order of reference to the said 
Tribunal. To test the soundness of this argument 
it is necessary to examine the language & contents 
of the Order. The order reads thus : 

L. 4-2665/50/DD. 

“Whereaa an Induetrial dispute has arisen between Sr! 

M. M. Nagalinga Nadar Oil Merobant, AUeppey & th« 
Workmen employed in his shop at Alleppey represented 
by the Ambalapuzha Taluk Head Load Conveyanoe 
Workers’ Union, Alleppey in respect of matters mentioned 
in the annexture to this order. 

And, whereas, in the opinion of Govt, it is neoessary to 
refer the said industrial dispute for adjudication, 

Now, therefore, in exercise of the powers conferred by 
8. 10 1) (o), Industrial Disputes Aot 1947 (Central Act 
(XIV [14] of 1947) Govt, hereby direct that the said 
Industrial Tribnoal, Alleppey having the place of sitting 
.at Alleppey. (Sic). 

Annexture, 

Whether the employer was justified in reducing the wage 
ratei of the workers on 16 3-1948? If not, to what relief 
are the workers entitled? 

Whether the demand of the workers for bonus is just & 
reasonable? 

If so at what rate are they to be paid? 

(By order of His Higboest the Raj Pramukb) 

V. K. Velajudhan, 

Secretary to Govt. 

Govt. Secretariat, 

Development Department, 

Labour Section. 

Trivandrum, 31-7'1950.” 

I am aware of instances where Ofs. have construed 
ord(^r3 passed by Govt, under the Industrial Dis. 
putes Act as composite orders falling both under 
80 . 7 & 10 . See Bh'la Brothers, Ltd, v. Modak, 

I* L. R. (1948) 3 cal. 209 k Indian Paper Pulp Co. 


V. Indian Paper Pulp Workers' Union^ A. if-B, 
(36) 1949 P, 0. 148: (1949 P. 0. R. 348). In the 
case on the language & contents of the refereso^ 
order it was held that the Tribunal created there¬ 
under was directed to adjudicate upon the partioolw 
dispute. There, there was reference only to S, T 
which empowers the constitution of Industrial Tri. 
bunals & no reference to S. 10 providing for refer-, 
ences. In the latter case the order made mention 
of both the sections & among other things, thft 
learned Chief lustioe of India took that asacir^ 
oumstance indicative of the fact that Govt, intent 
ded by their order both to constitute a Tribunal 
to refer the particular dispute to that Tribunal. 
But reading the preeent order quoted above as a 
whole & giving the words employed therein their 
natural & ordinary meaning 1 am unable to acceda 
to the learned Advocate General’s argument that 
it is a composite order similar to the ordera con- 
cemed in the two oases cited. It is an order, pura 
& simple, referring the dispute to tbe Industrial 
Tribunal, Alleppey under 3. 10 of tbe Act. Th» 
order assumed the existence of a Tribunal sitting 
at Alleppey. Nothing would seem to have teen 
further from Govt’s, intention than to constitute 
afresh thereunder a Tribunal or to revive a defunct 
one. 

[18] The question therefore remains whether tbe 
2 nd resp. Tribunal was a live one when the refer¬ 
ence I am concerned with here was made to it on 
31-7-3960. During tbe course of the arguments 
under this head, reference was made to 3. 23. Tra- 
vancore Cochin Interpretation & General Clauses 
Aot VII [ 7 ] of 1126 corresponding to s. 24, General 
Clauses Act X [10] of 1897. Section 23 of Act VH 
[ 7 ] of 1126 runs thus; 

“Wheze aay Aot Is repealed & re-eoaoted with or with* 
out modifioatioD, then uoleea it Is otherwise expressly 
provided, aoy appointment, notfn., order, scheme, rule, 
form or bye-law, made or issued under the repealed Aot 
shall, so far as it is not inconsistent with tbe provisious 
re-enaoted, continue in force, Sl be deemed to have been 
made or Issued under the provisions re-enaoted, unless d; 
until it is superseded by any appointment, notfn., order, 
scheme, rule, form or bye-law made or issued under the 
provisions so re-enaoted.'* 

Article 367 of the Constitution provides that uuUse 
the context otherwise requires the General Clauses 
Aot 189T, shall, subject to any adaptation or modi¬ 
fication that may be made therein under Art, 372 
apply for the interpretation of the Constitution 
as it applies for the interpretation of an Aot of 
the Legiflalure of the Dominion of India. It is 
clear if the provision of the General Clauses Aot 
referred to above can be made applicable not only 
to a case of express repeal & re-enactment but , 
, also to a case of repeal by implication by reason * 
of repugnance or conflict, the 2nd reap. Tribunal 
would continue to be a valid functionary even 
af:er the Central Act began to govern industrial 
disputes in the State. Mr. Varadaraja Iyengar 
contendid that the section can pefer only to a case 
of express repeal & re enactment & not to ca-®® 
where the provisions of the Constitution render 
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a partioular law void or inoperative. Inasmuoh 
aa the entry relating to Induetrial & Labour 
diaputua finds iba plane in the Concurrent List the 
Central Parliament haa of course authority to make 
laws for the States aa well with respect to matters 
covered by that entry. But whether the extension 
of a Central Act to the State in Part B of Soh. i 
can have the effect of repeal & re-enactment within 
the meaning of the oonoerned section of the 
General Clauses Act is the point for decision. An 
objection similar to the one Mr. Varadaraja Iyengar 
raised before me regarding th^ applicability of 
a. 34, General Clauses Act 1897 (that it would not 
apply to a case covered by Art. 3fi4 of the Consti¬ 
tution) was raised before a F. B. of the Bombay 
H. 0. regarding the applicability of 8. 6 of the said 
Act (our 8. 4). See In re Keshav Madhav Menon, 
63 Bom. L. B. 640: (a. I. R. (38) 1961 BOm. 188; 53 
Or. L J. 90). It was urged that that section would 


not apply to laws which have become void as a 
resnlt of their being inconsistent with the provi- 
■ions of Part lii of the Constitution. Section 6, 
General Clauses Act, deals with the "effect of 
repeal’' of an enactment & saves pending proceed- 
ings, rights acquired, liabilities incurred etc. The 
question before the P. B. wes whether the provi- 
Sion of that section would apply to the laws be¬ 
coming void aa contravening Pandamental Rights. 
A prosecution under 8 . 18 (l), Press (Emergency 
Powers) Act 1931 was launched before the Corsti- 
tution came into force & after that even it was 
contended the prosecution cannot be further pro¬ 
ceeded with as the parb'calar provision of the Press 
Act was declared void under Art. 13 (i) of the 
Constitution. The P. B. repelled the contention A 
held that S. 6, General Clauses Act, 18S7, would 
save a proceeding which was ponding prior fo the 
commencement of the Constitution notwdbstand- 
ing the fact that the Press Act itself or a part of it 
might become void as a result of the enactment of 
the Constitutron & that 3. 6. applies not only to 
Acts which have been repealel but also to those 
laws which have become void as a result of their 
being inoonsiatent with the provisions of part m 
of the Constitution. The p osecution was hence 
allowed to proceed. The following passage from the 
judgment of Cbagla C. J., who delivered the judg. 
ment on behalf of the P. B occurring on p 543 of 
the report would be very apposite for our present 
purpose The learned Chief Justice observed; 

yio substance <fe in ita efleot there is do dlffereroa 

between an Act which U repealed * an Aot which is 
deolared void. In both oases the Aot ceases to be opera¬ 
tive. The law is aonulled. ^ 

Now turning to B. 6, General Clauses Aot, It applies to 
cases where any Aot repeals any other Aot. The repeal 

Prooesg on which 

Mr. Purehotfcam is relying. Section 6 la not confined to 
oaaes where the Legislature expressly repeals a named 
legiilation. Section 6 must apply even to thoee cases 
where the efiect of a subsequent legislation is to make an 
earlier legie ation of DO effect, .t therefore when we turn 
to Art. 13 It la a subsequent piece of legislation und-ub- 

constitution 

which by ita operation puta an end to certain laws which 


were ia eziatenoe A which oaaaed to be In operation from a 
particular date. I fail to underatand why 8 6 aboold only 
bi applicable to a case where the Legislature uses tb& 
ezpreasoln *'void'* if in aubatance the efieot of nalng thee* 
two expreaaiona ia exactly the same. Mr. Bbarap hai urged 
that we must read Art. 13(1) as invalidating the law§ 
referred to In that aub'clauae from their very inception A 
from the time when they were enacted. It la impossible to 
accept that contention becauae in terma Art. 13 (1) pro- 
videi that these-laws although valid when they were 
enacted A valid up to the date of the commencement of 
the Conatitntion, become void when the Conatituiion 
comes into fooce by reason of the inconsistency with the 
fundamental rights laid down in Part III. 

It is clear that no particular efficiency atlaobes to the 
expreaaion “void" uaed in Art. 13 (1). when one looks 
another article in which the same expression has been 
used & that Article is 254. That deals with the inoon- 
aiatenoy that there may be between lawa made by Parlia¬ 
ment A the lawa made by the Legislature of the States 
A it declare! that to the extent that there is such an 
inoonaiatenoy the lawa made by the Legislature of the 
State ehall be void. Therefore any argument baaed upon 
the fact that the expression "void*' uaed in the particulax 
context of Part III should be given'a special meaning 
loses much of its force when one finds the fame expres¬ 
sion used by the Conatituent Assembly in Art. 264 
which has nothing to do with any fundamental right. U 
Is inatruetive to note also that in Art. 251, which again 
deals with inconaialenoy between the lawa made by 
Parliament A the lawa made by the Legislature of th& 
Stalea. the expression used by the Constituent Aaaembly 
is “inoperative” A not-‘void." Therefore the Conatituent 
Assembly haa uged difierent expreasiona in diSerent parts 
of the Oonatitution to indicate that particular law bss 
ceased to have any efiect A ia no longer in operation. 
There is no reason why we should apply 8. 8, General 
Clauses Act only to Art 395 where the expression 
“repealed’- ia used & cot to other articles where different 
expressions are used, although in substance the meaning 
A the connotation ol this expression is the eame. 

Our attention has also been drawn by the Advocate 
General to Art. 372 Looking to Arts. 395, 13 A 372* 
Ue scheme seems to be that the Constituent Assembly 
baa repealed the old Constitution Aot A under Art 372 
It has continued in force.all the lawa which were In force 
before the oommencement of the Constitution eubjeot to 
their being altered or repealed by a competent Legislature 

a' authority. But this is subject to 
Art. 13 which makes an exception in the case of those 
laws which are inoonsiatent with the provisions of Pam 
III, & 8ub-ol, (2) of Art. 372 gives the power to the 
President for the purpose of bringing the provisions of 
any law in force into accord with the provielons of the 
LonsUtution A to make adaptatloua A modifloations. It 
IS difficult to believe that the Constituent Aasembly con¬ 
templated that with regard to the lawa which ft was 

declared to be void under Alt. 13, all vested rights A all 

proceedings taken should be disturbed or eficoted by 
particular laws ceasing to be In force as a result of any 
incoQBistoncy which tho fundamental ngbte guarantee to 

the subject. 






- . upiuiuu mac C:>. o, Umeral 

Clausoa Act applies to those laws which have become 
void as a result of their being inconsistent with the nro- 
visions of Part H[ of tho Ooostitulion A inasmuch as the 
proceeding before the Chief Presidency Mag. which has 
been cha lenged by this petn. was already taken belore 

h i u proceeding cannot 

be afipcted by the result of 8-18(1) being deslated to b^e 

void under Art. 13 (1) of the Constitution.” 

What the learno^ Chief Ju3*ice of'Bombay said 
m that case regarding s. 6, General Clauses Aot 
1887 must equally apply to s. 24 of the said Aot 
^ur s. 23). If the effect of the enaclment of tbei 
General Law ia a virtual repeal of the State Law^' 
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.'|the satse oonsequenoes as an express repeal & re- 
[enactment must follow. The 2ad resp. TfibunaVa 
; appointment would therefore continue to be valid 
: notwithstanding the intro iuction of the Central 
' Law to th’s State unless & until that Tribunal is 
[superseded by the appointment of a new Tribunal. 

; The second ground of Mr. Va»adaraja Iyengar’s 
: argument also therefore fails, 

[19] A question which suggested itself to me on 
the above aspect of the case was whether without 
jecouree to the provisions of the General Clauses 
Act the 2nd resp. Tribuoal’s continuance as such 
■even afcer the Central Act became law here oan 
be held to be valid by reason of the provis'on in 
S. 41, Tcavanoora-Ooohin Industrial Disputes Act, 
XVI [16] of 1960 quoted elsewhere in this order as 
that section as noticed earlier, has no cointer- 
part in the Central Act. In view of my decision 
recorded in the preceding para. I do not think it 
necessary to venture to express any opinion 
about it. 

[ 20 ] The next point relates to whether there is 
really an ’‘industrial dispute" in the case so as to 
andtle the Govt, to make a reference unde? 8. 10 
of the Act. The point of the a'gument was the 
potnrs. are not carrying on auy “industry," that 
the relationship bet^veen the petncs. on the one 
2 iand & their labour on the other is not that of 
"employet" & “wo.'kmea" within the meaning of 
the loduslirial Disputes Act & that the reference 
is hence without jurisdiction This is one of the 
matters about which the Tribunal has pissed an 
order Sc ils decision goes against the petnrs. 
However in the counter-afiSdavit filed by the 
Tribunal before this Ct. the Tribunal has chosen 
to say in para 11 thereof that the allegation that 
there was no dispule referable to a Tribunal & 
that the workmen were only casual labourers have 
5 'et to be tested by evidence which may be adduced 
by either party in the case. In view of this the 
order referred to can only be regarded as a 
tentative one holding that there is no ground to 
refuse in limine to make an award. The Govt, 
order referring the dispute cannot be taken to ba 
conclusive of the point that between the present 
disputants there was an “industrial dispute” 
within the meaning of the Act, However it ap. 
pears to me to be obvious that the matter cannot 
be decided except on evidence Sc this Ot. is there¬ 
fore at this stage not in a position to pronounce 
upon it. Whether on a decision given by the 
Tribunal on evidence the Ct. will be justified in 
examining its correctness or whether the question 
will be a more appropriate one for appeal is a 
question about which I need not express any 
opinion now. 

[ 21 ] Now I shall proceed to consider the fifth 
1 point raised before me viz., that the order of 
[reference is invalid as in making it Govt, did not 
cmfonn to the rules of natural justice. What was 
urged was Govt, did not issue notice to the petnrs. 
Or hear them before referring the diepute to the 


Tribunal. I am not aware of any law or rule that 
even where any judicial function is not involved 
an authority should give notice or bear both sides 
to a controversy before it takes action sanctioned 
by law. As far as I understand the position it is 
a pure executive or administrative act of Govt, 
to refer an industrial dispute to a Tfibanal ap 
pointed by them. In my view there is no subs¬ 
tance in this contention. 

[22] The last & the only further pomt re- i 
maining relates to the Tribunal's order disallowing | 
representation to ths petnrs. through a qualified \ 
lawyer. According to S. 37 (3), Travanoore-Ooohin i 
Industrial Disputes Act, XVI [16] of i960, a party 
to an industrial dispute was allowed to be re¬ 
presented by a legal practitioner in any proceed¬ 
ings before a Ot. or Tribunal. The Central Act 
XIV [14] of 1947 as amended by Act XLVIII [48j 
of 196C altered the whole law relating to represen¬ 
tation of parties before authorities constituted 
under the Act & with respect to the pirticalar point 
of representation before a Tribunal tbe provision 
is that in any proceeding before a Tribunal, a 
party to a dispute may bs represented by a legal 
praotit’oner with the censent of other parties to 
tbe proceeding & with the leave of the Tribunal. 
Vide 8. 36 (4). Elaborate provisions are made in 
the earlier part of the section regarding represen- 
tation & without setting them out here it may well 
be mentioned that Cap'tal & Labour are given 
equal facilities & sought to be placed on equal 
footing for representation through persons or orga. 
n'zations engaged in the industry concerned. Now 
as to the prov’sion wa are concerned with here viZ‘$ 

8. 36 (4), the contention raised before tbe Tribunal 
was that tbe provision was a negation of tbe 
Fundamental Right of the citizen guaranteed by 
the Couatitution in Art. 19 (l) (g) thereof viz , tbe 
right of a citizen to practise any profession or to 
carry on any occupation, trade or business. The ^ 

petn. before me s^.ates that the said provision in i 

the Industrial Disputes Act violates not only the ^ 
sa'd Fundamental Right but also that provided by 
Art. 14 which is to the effect that tbe State shall 
not deny any person equality before the law or the 
equal protection of the laws wlth'n the territory of 
India. Mr. Varadaraji lyenger freely conceded, 
if I may say so very properly, that no question of 
violation of Art, 19 (1) (g) is involved here. It is 
not any fundamental right of the profession of law 
that is said to have been contravened. The only 
point is whether Capital & Labour are given equal 
ficTities for representation. Reading S. 36 as a 
whole or sub s. (4) in particular I am unable to 
persuade myself to hold the Sta^e has denied 
equality before the law or the equal protection of 
the laws to Capital or to Labour. Under S. 14, Bar 
Council’s Act (Travanoore) an advocate is entitled 
as of right only to practise in the H. 0. & Cts. 
subordinate thereto. The right of an Advocate to 
practise before other Tribunals is subject to the 
limitations, if any, imposed by the laws in force 
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fcom time to time. A litigani can only have a 
norresponding right to engage legal a'd. I have 
had the advantage of perusing the Parliamentary 
debates in connection with the passiog of Act 
XLVIli [481 of 1950 & the prooe dinge show that 
the new impigned seation was not in the original 
bill or the bill as it emerged from the Select Com¬ 
mittee. The provisions regarding representation 
now found in the Statute were introduced by the 
Hon’ble M^smber for Labour oensequent on an 
agreement arrived at at a tripartite conference 
between the repreienta^ivas of Govt. OapHal & 
Labenr. The discussions farther shov the sole 
object of the Legislature wis to place Capital & 
Labmr on an equal footing. Experience shewed 
that to allow representation through qualified law¬ 
yers had invariably the effect of putting labour at 
a disadvantage in that Capital always engaged the 
best legal talent avalable. A similar provision 
exists in the labour legislation of the Common- 
wealth of Australia & the parliamen'ary debates 
also show that such provisions exist in some of the 
continental countries of Europe. Op-nion^ight no 
denbt differ as to the wisdom of this law, but 
of the merits of the policy of the Legislature Cts. 
cannot be judges. After all an industrial aebitra- 
tion is more often an extension of the pewers of 
^collective bargaining. I cannot therefore find my 
way that the impugned provis’on of the Industrial 
Disputes Act, xiv [14] of 1947, amended by Act 
XLViII [48] of 1960 vio’ates any Fundamental 
jRight guaranteed to the citizens of the territory 
of India by their Constitution. The sanne august 
boiy that pnssed the Constitution passed th's legis¬ 
lation as well it it cannot be that in introducing 
these provisions tbit body was unmindful of the 
Fundamental R’ghts guaranteed by the Oonakibu- 
tion. The argument that as a result of the provi. 
sions of the impugned 3. 36 the disputants in one 
case may g^t legal aid A that the disputants in 
another may not i^ that therefo^'e there is no equa. 
lily before the law or the e^ual protection of the 
Jaws for all oifcizms strikes me as betraying a com- 
plete lack of realistic approach to the prob'em. As 
the lea-ned Advocate-General put it, it is too 
fanciful or fantastic a thing regarding equality 
before law or the equal pro'eotion of the laws. The 
test can only be whether the contending jarties to 
a part'cular dispute have suih equality or such 
protection of the laws. The impigned aectioa 
would, in my opinion, well survive that test. There 
is therefore no merit in this piint either. 

[2-3] Before I oao’uie I iuvo to revert to the 
prelimina-y objection raised by the Advocate Gene 
ral. The objection was that when other remedies 
are open to a lit'gvnt lie should seek that remedy 
not invoke the extraordinary jurisdiction vested 
in this Cc. under Art. 226 of the Constitution. I 
have said a dec:3ioD in favour of the Advocate. 
Ganeral’s contention will not by itself entail tin 
dismissal of th-s petn. In view however of the 
answer which the petnrs,' learned counsel give to 


the preliminary objection I think a word or two 
from ms will not be out of place here though I do 
not propose to express any final opinion on the 
question. Section 7, Industrial Disputes (Appellate 
Tribunal) Act. 1950, provides that subject to the 
lim'tationa imposed by that section an appeal shall 
lie to the Appellate Tribunal from any award or 
decision of an Industrial Tribunab For our pro- 
sent purpose we need not refer to the limitations 
imposed by the ssetion. The question is whether 
the two orders referred to earlier ujV., the one over¬ 
ruling the preliminary objection raised by the 
patnrs-, before the Tribuoal & the other relating to 
resp.'s objection regarding the petnr.'s representa¬ 
tion by an Advocate would amount to an award or 
decision within the meaning of the section. Mr. 
Varadaraja Iyengar referred to the line of caaes 
construing the term ‘ final order*’ in 8. 109 (a), 
Civil P. C., Act V [si of 1908 & the same term aa 
us’d in s.^ 205 (l), Govt, of India Act, 1935. The 
decisions in BamOhind v. Qoverdhandis ViMn- 
das, 47 T. A. 124 : (A. I. R. (7) 1920 P. 0 86) ; 
Abdul Rahman y. D. K. Camm <& Sons, 60 I. A. 
76 : (a. I. R. (20) 193) p. 0. 58), Kuppuswami Rao 
V. The King, (1947) F. c. R. 130 : (4. I. R. (36) 

1949 P. 0. 1 : 49 Or. L. J. 625) & Mohammed Amin 
Bros. Ltd. V. Dominion of India, (A I R. (3?) 

1950 P. 0.-77), belong to that line of cases A the 
test employed in them was ‘finality in relation to 
the suit.’ The same test was applied by the Cal¬ 
cutta II. 0. in Chandra Singh v. Midnapore 
Zeminiary Co. (a. I. R. (38) 1951 cal. 300), for 
interpreting Art. 133 (1) o' the Constitution. If 
after the order the suit is still a live suit in which 
the righ‘3 of the parties have sMll to be determined 
the view held in all these oases was that it would 
not constitute a final order within the meaning of 
the provisions referred to. To my mind it appears 
this line of cases cannot help the construction of 
B. 7, Industrial Disputes (Appellate Tribunal) Act, 
I960, in that the word “award” is given a very 
wide connotation unier the Industrial D sputca 
Act, 1947. An award is defined in S. 2 (b) of the 
Act & it states an ''awa'*d” means an interim or 
final determination by an Industrial Tribuoal of 
any industrial dispute or of any question relating 
thereto. The view talcrn in the cases referred to is 
that the expression “final order" has been ussd in 
contradistinction to what is known as ‘ interlocu¬ 
tory order." Whm the Aci expro^s’y spates that an 
award iiuy bo final or interim or there may bs 
ons even when any question relating to an indus¬ 
trial dispute is determined by an Industrial Tr.bu- 
nal I am inclined to think that the lead of the 
cases refeired to cannot be followed in this respect. 
The word^ decsion" is not defined in ths Act, 
Waen an “award" itself need not neoeesirily finally 
determine the entire dispute it may not be correct 
to g.va to the expressmn “decision" a meaning out 
of tune with the meaning given to "award.” The 
juxtaposition of the'two expressions may not 
justify it. Any how in view of whak I have said on 
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the merits of the petn. it is uDneoessary to express 
any final opinion on the points arising from the 
preliminary objection. I have said so' much just to 
indicate that the point deserves consideration if the 
matter arises in another case. At the argument no 
attention was paid to the definition given to by the 
Act to the term ‘‘award.*’ 

[S4] In the result 1 hold that the petn. cannot 
succeed on any of the grounds urged before me & 
I accordingly dismiss it with costs. Advocate’s fee 
Rs. 100 (RB. 75 to resps. 2 & 3 & Rs. 25 to reap. l). 
The stay order will stand vacated. Order accord¬ 
ingly. 

D.S. Petition dismissed. 


not maintainable was based on the fact that onoSi 
a Marumakkathayam tarwad had become divider 
in status a suit for a mere declaration that tbn 
partition is invalid is not maintainable. This posU 
tion is well-supported by decided oases & the deoh 
sion in 14 Cochin h, B. 29 can be cited as an 
instance. To hold otherwise would lead to anoma. 
lous results & I cannot therefore uphold the lowei 
Gt'a finding with respect to issue 1, 

[S] The finding with respect to issue 10 is, in my 
view, equally wrong. The prayers in reliefs A & B 
in the plaint are no doubt alternative. But both 
of them ask not merely for a declaration but for 
consequential relief as well in the form of setting 
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Koshi J. 

Kur-ji Krishanan Nair dt others — Petnrs. v. 
RadhakrUhnan Nair d others — Cr. Petnrs. 


0. R. P. No. 83 of 1950, D/- 10.1M950. 

(a) Maramakkathajam Law—Partition—Invalidity 
—Specific Relief Act (1877), S.42. 

Oooe a Marumakkathayam tarwad had become divided 


ID statue a suit for a mere declaration that the partition 
ia invalid is not maintainable. [Para 2] 

Anno, Spe. Re. Act S. 42 N. 22, 


(b) Court-fees Act (1870), S. 7 (v)—Suit for recovery 
of limited interest. 


(Obiter )—Where the pltf, eeeke recovery of poeaesBion of 
Immovable properties & the intereet of the contesting defti. 
in those properties is limited one ad valorem C..F. will 
have to be pjid on the market value of that limited 


intereet. [Para 3] 

Anno. Court-fees Act, S. 7 (v), N. 1. 

(c) Court-fee Act (1870), S. 17—Distinct subject. 
(Obiter )—A prayer for a declaration that a partition ia 
not binding on the pUf. with consequential relief in the 
form of setting aside of the partition deed oAnnot be 
clubbed together with a prayer for recovery of certain 
items of immovable property for tbe purpose of valuation 
& 0. F. Act. [Para 3] 


aside the partition deed wholly or partly as tbe 
case may be. Further it ia not understood bow 
prayers B & 0 can be clubbed together for purposes 
of valuation A G. P. Prayer 0. seeks recovery of 
certain items of immoveable property. No doubt 
the interest the contesting defts. have in those 
properties is limited but for recovery of possession 
thereof, ad valorem ofc .P. will have to be paid on 
the market value of that limited interest. How 
ever it is unnecessary to dilate upon this topic as 
the counter-petnrs.* (pltfs.) learned counsel expressed 
bis intention to seek for an amendment of tbe 
plaint in case my decision on issue 1 goes against 
bis clients. 

[ 4 ] In the result while setting aside the lower 
Ot’s. findings on isfuea i A lo I direct that Ot. to 
dispose of the suit according to law in tbe light of 
this order. In case tbe plaint is sought to be amen¬ 
ded that Ot. will exercise its discretion whether to 
allow it & if so on what terms. 

[6l Tbe revn. ie accordingly allowed & tbe 
petnrs. will have their costs from the pltfs. Order 
accordingly. 

D.H. Rmsion allowed. 


Anno. Oourt fees Act S. 17, N. 2- 
A. Sankara Pudfiuaf—/or Petnrs, K. Atchutha Menon 
—for Cr, Petnrs. 

Order.—This revn. ia directed against an order 
of the addl. Dist. J. of Triohur recording findings 
on certain issues tried preliminary. The suit pur¬ 
ported to be one for a declaration that a partition 
effected in a Nair tarwad is not binding on tbe 
pltfs. who were all minora then & for other inoi. 
dental reliefs. All tbe plf's. except one are still 
minors. Tbe issues preliminarily dealt with are 
issues 1, 2 & 10 in tbe case & they are as follows: 

"(1) Is ihe euit not maintainable? (2) Whether tbe pUfa. 
have no cause of action to bring this suit? (3) Whether tbe 
valuation of tbe suit & the Ct -f. paid are oorreot?” 


[C. N, 83.] 
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Sakkahan & Ganoadhaba Menon JJ. 

Ouseph — Avplt. V. Parameswaran d another 
— Resps. 

S. A. No. 63 of 1124, (0) D/- 5.9.1950. 

T. P. Act (1882), S. 91 — Integrity split up—Partial 
redemption can be had. 

Where tbe integrity of a mtge. has been split up by tbe 
mtgee, patohasing an item of the property, suit for partial 
redemption is maintainable. [Para 4} 

Anno. T. P. Act, 8. 91 N. 40. 

G. S. Padmanabha Iyer — for Applt.; J. Rangantf 
tha Ramath — for Resps, 


Tbe learned Judge’s findings on all the three issues 
went against the defts. wbo were opposing the 
plaint claim & they have b^nce brought this revn. 

[2] No exception is taken before me to tha find- 
ing relating to issue 2 but the findings regarding 
issues 1 A 10 were aerionaly challenged. In my 
opinion, these two findings cannot be sustained. 
The learned Judge would seem to have not properly 
lUnderstood the contentions of the defts. in the 
true perspective. The contention that the suit was 


Gangadhara Menon J_The deft, is the applt. , 

[Q] This second appeal is directed egainst the i 
judgment of the Diet. J. of Anjikaimal in A. 8.136 
of 1123 Betting aside the decree of the Dist, Muuaiff 
of Cochin in o. 8. no. 62 of 1122 & remitting the 
case for trial. The suit was for redemption 
item 4 in Ex. I mtge. One of the pleas raised by 
the deft, was that the suit being only for parliai 
redemption is not maintainable. The leaiD®^ 
Munsiff upheld this oontenticn & dismissed thesQ*^ ^ 
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In appeal the learned Judge found that in the 
fliroumsfcanoea of the oaae the partial redemption 
sought for oan be allowed & set aside the decree & 
remanded the case for ooneideration of the other 
issues raised & disposal in acoordance with law. 

[3l The only question that arises for deoision in 
this second appeal is whether the suit for partial re¬ 
demption is maintainable. Exhibit I is the mtge. 
dated S6-10-1109 (or the plaint & other properties. It 
is executed by Koohunni on behalf of himself & also 
fts guardian of the minor ohildren of deeeased 
Ijeksbmi as item No. S included therein was obtain- 
«d -by Lskshmi under Bx. d-S partition & on her 
death devolved on her children the pltfs. & their 
two sisters Thulasi & Padmavathy all minors then. 
The present pltfs, & their sisters sued in o. s. 341 
of 1114 of the Cochin Munsifif's Ot. for the re¬ 
covery of item No. 9 & obtained a decree. Thereafter 
they sold item no. 2 to the deft, under Ex. ui 
dated 13 2-1118. In execution of the money portion 
of the decree the D-Hs. brought Koohunni’s rights 
in the plaint properly, i. e , in item no. 4 in Ex. I 
rafga. to sale & purchased itinCt auction. Thulasi 
& Padmavathy assigned their rights over the plaint 
property as per the purchase in Ot. auction to pUf. 
The pltfs. have, therefore, brought the present suit 
for redemption of the plaint item. 

[ 4 I Under Ex. ill the deft, mtgee, has purchased 
one of the properties mortgaged to him under Ex. I, 
It is evident from the wording in Ex III that the 
integrity of the mtge. has been split up. The follow, 
ing provision in Ex. ili makes this clear : [The 
provision in Malyalam}. The document No. 1100 
refd. to in the above extract is Ex. i & item No. l 

I mentioned therein as item no. 2 in Ex. I. In 
the light of the above provision in Ex. lii it is idle 
to contend that the integrity of the mtge. is still 
maintained. The deoision in Krishna Iyer v. 
Susai Rtddiar, A. I. R. (a?) 1940 Mad. 498 : (i90 
I. 0 . 820 ), reld. on by the learned Advocate for the 
appU. has no application to the facta of the present 
case. The judgment of the lower appellate Ot. is 
correct & does not call for any interference, 

[6] The appeal is groundless & is dismissed with 
costs. 


R.G.Dt 


Appeal dismissed. 
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Gopala Prabhu Narasimka Prabhu—AppU v 
Yamuna Ammal d others—Besps. 

Appeal Bull No. 561 of 1122, D/ 3-10.1960. 

(a) Civil P. C. (1908), O. 41, R. 1 _ New case-Suit 

by plii. for possession oi family properties alleelne 
himself to be manager-Suit dismlssed-He cannot in 
appeal raise a new case for the first lime that he was 
fluing as a reversioner. [Para 6J 

Anno: C. P. 0., O. 41, R, 1, N. 12. 

(b) Travancore Hindu Law of Inheritance (Amend¬ 
ment) Act (III [3] of lUl), S. 2— Sister & Sister’s son 


take precedence in order of succession to father's 
brother. [Para 61 

(c) Hindu Law-Widow—Alienation—Setting aside 
— Reversioner. 

A remote reversioner oaunot question an alienation by a 
widow unless it is shown that the nearest reversioner bss 
without suffioieot oause or in collusion with the widow 
omitted toinititute proceedings to protect the estate. 

TN j « [Para 6] 

(d) Deed — Construction — Partition deed or irain- 

tenance udampadi — Deed described as partition deed 
dividing all family properties in equal shares between 
A & his minor nephew B on whose behalf bis mother 
acted as guardian—R’s mother to manage B's property 
till B attained majority & after which B to enjoy them 
with abaolule powers —On construction, deed held to 
be partition deed. [Paras 4 , 6] 

T. N. Subramoiiia Iyer Advocate General—for AppU. ‘ 
N. Varadaraja Iyengar—for Resps. Nos. 1 A 2. 

Judgment. — PUf. is the applt. He sued for a 
declaration that Ex. A was only a maintenance 
Udampadi, that with the death of minor Gopala 
Prabhu, the eon of the first deft, the arrangement 
for separate enjoyment of the properties came to 
an end & that as the manager of the joint family 
the pltf. is entitled to be in possepsion of all the 
properties of the joint family. He also sought to 
recover poaseeaion of th'e plaint items with mesne 
profits at the rate of Ra, 210 per year after setting 
aside the mtge. deed dated 30-7-1117 executed by 
deft. 1 in favour of deft. 2 & also the lease deed 
dated 26-3 1112 executed by deft, l in favour of 
deft. S. 

[ 2 ] The pltf k bis deceased elder brother, Rama 
Prabhu, were members of an undivided joint Hindu 
family. Deft, i is the widow of Rama Prabhu 
who died in the year 1102, leaving a son by name 
Gopala Prabhu & a daughter by name Ganga 
Ammal. The pltf. continued to manage the joint 
family from the year 1102 to the year 1108 , & 
deft. 1 k bet two minor children were also living 
with the pltf. in the joint family. On 8-6-11(8 
Ex. A partition deed was executed by which the 
pltf. & minor Gopala Prabhu became divided in in¬ 
terest. Deft. 1 took part in the execution of Ex. A 
as the guardian of her minor son Gopala Prabhu, 
All the assets & liabilities of the joint family were' 
divided into two equal shares, the pltf. taking one 
^oh share, the other share being set arart to minor 
Gopala Prabhu. Even before attaining majority, 
Gopla Prabhu died in Kumbhom 1117 . Soon after 
that, the present suit was instituted by the pltf. 
on the basis that himself & Gopala Prabhu con¬ 
tinued to be members of a joint family in spite of 
the execution of Ex. A partilion deed. His suit is 
essentiaUy in bis capacity as the alleged manager 
of the joint family. It was alleged in the plaint 
that dtft. 1 baa been leading an immoral life & has 
accordingly became disqualified to succeed to the 
estate of Gopala Prabhu or even to get maintenance 
from tbe joint family. Deft. 1 resisted the suit & 
contended that EX. A was an outright partition 
deed by which the pltf. & Gopala Prabhu became 
divided m interest, that tbe properties set apart to 
the share of Gopala Prabhu could not revert to the 
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joint family which had already ceased to exist but 
could oniy devolve oa hia legal heirs, & that the 
pltf 8 suit as the head of the joiLt family is unsus- 
taiaable. She also maintained that the two docu- 
meats executed by her in favour of defts. 2 & 3 are 
supported by coneideration & necessity binding on 
Gopala Prabbu & his heirs* The alleged disqualifica> 
tion ufged against her was a'so denied by her. 
Defte. 2 & 3 also supported deft. l*s contentions. 
The trial Ct. upheld the contentions raised by the 
defts. & dismissed the pltf's, suit as unsustainable. 
Hence this appeal by the pltf. The first deft-resp. 
has died a memo of objection in respect of certain 
findings recorded against by the lower Ob. 

[3] In the nature of the case put forward by the 
pltf. in bis plaint, the essential question for deoi- 
eion in this appeal is whether the pltf. & Gopala 
Prabhu became divided in interesb with the exeou. 
tion of Ex. A partition deed dated 8-6-1108 or 
whether they continued to be members of the joint 
family even after the execution of that document 
& in spite cf it. This question has primarily to be 
decided on a construction of Ex. a itself. The lower 
Ct. has construed this document as an out & out 
partition deed On going through the document we 
are satisfied that this finding of the lower Ct. is 
correct. There is no doubt cr ambiguity about the 
several clauses embodied in the dcoument. On the 
other hand, from the start to the finish the dominant 
idea underlying the document is that the parties 
contempla'ed a severance of interest when they 
executed Ex. A. 

[4l Es. A is styled as a partition deed. The 
preamble to the document states that the document 
is being executed to implement the idea of the 
parties to put an end to the joint management of 
the properties to which the pltf & Gopala Prabhu 
were equally entitled. In cl. 1 it is stated that all 
the assets including the movable & immovable 
properties belonging to the joint family & all the 
liabil Hies of the joint family were ascertained & valu- 
ed with the help of the mediators & that these were 
divided into two equal shares. The two schedules 
were numbered & these numbers were noted on two 
slips out of which tbe minor Gopala Prabbn was 
made to pick up one slip at random & tbe schedule 
indicated by the number noted in that slip was 
allotted to bis share. The schedule denoted by tbe 
other number was allotted to tbe share of the pltf. 
In cl. 2 of Ex. A It is stated that the properties in¬ 
cluded in these scheduled were taken by tbe respec¬ 
tive sharers with absolute rights. In this manner 
the soh. A properties in Ex. A were set apart to the 
share of tbe pltf. & tbe Sch. B properties were set 
apart to the share of the minor Gopala P/abbu. In 
cl 3 of Ex. A it is stated that the pltf. will no 
longer have any right in tbe properties included in 
the sch. B & that Gopala Prabhu will no longer 
have any right in the properties included in the 
sob. A. It is further stated that the two sharers 
were to take possession of tuoh properties which 
were in the direct possesaion & enjoyment of the 


i. 1.E 
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joint family till that date & the other items ooi 
standing on mtges. are to be redeemed by them on 
payment of their proportionate share of the mtgelt 
amount. Provision is also made for mutation o^ 
names & for obtaining separate patta & for payment 
of separate tax. It is significant to note that even 
tbe movable articles were separately allotted to the' 
two sharers. Provisions are made for the eonduofr 
of certain religious ceremonies by each of the 
sharers contributing equally. Another s’gnificanh 
provision in ex. a is in respect of the discharge of ; 
the debts allotted to each of the sharers. It is de- ; 
finitely stipulated that if due to the default of any ' 
one sharer in tbe due payment of those debts th^ 
other sharer is made to sustain any loss, the latter 
will be entitled to recover such loss from the other 
sharer & that such amount will be a charge on tha 
properties set apart to his share. There is a'so a 
provision in Ex, A that the division effected under 
it was to be a permanent one. As against all tbesa 
clinching provisions in Ex. A there is practically 
no prov'sion to suggest that the arrangement waa 
meant to be a mere maintenance allotment. 

[d] In cl. i of EX. A it is stated that deft. 1 waa 
to be tbe guardian of minor Gopala Prabhu & to 
manage tbe properties set apart to bis share until 
ha attains majority & that the guardian was to 
deposit the surplus income from those properties 
in Govt. Savings Binh or invest tbe same in im-, 
moveable properties acquired in tbe name of tbo 
minor. In the conoluding portion of this olauaei il 
is stated that on Gopala Prabhu attaining majority 
he was to enjoy the properties included in scb. & 
with absolute powers. It is mainly on the strength, 
of this provision that a Cise is altampted to b& 
made out on bebalf of the pltf. that the partition 
deed Ex. A was meant to become final & effective 
only after ratification by Gopala Prabbu on bia 
attaining majority. We see no force in such a con¬ 
tention advanced on behalf of tbe pltf.-applt. AU 
that was meant by tbe aforesaid provision was j 
that deft. Is guardianship was to terminate om ^ 
the minor attaining majority & that thereafter b& 
was directly to deal with tbe properties as their 
absolute owner. As already stated, a reading of 
Ex. A as a whole leaves no soepe for doubting it9 
purport as an out & out partition deed. It is also 
seen that both the pltf. & deft. 1 understood tho 
document in that light & weie dealing with the pro¬ 
perties separately. Exs. XXV to xxviii are tho 
documents executed by the pltf. in respect of the 
properties which he got to his share under Ex. A 
and those documents range from tbe year 1108 to ihe 
jear 1114. AU these documents have been executed 
by him on tbe basis that Ex. a is an out light < 
partition deed & that he bad absolute rights to 
deal with the properties set apart to his share undflc 
that document. In view of all these facts & oiroum* 
stances, we see no reason to interfere with the 
findings recorded by the lower Ct. that by the 
execution of the partition deed Bx. A Gopale 
Prabhu & the pltf. became divided in interest, (hah 
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from that dafco onwards they ceased to be members 
of a joint family & that the pltf. oacnot olaim 
himself to be manager of any euoh joint family or 
to olaim possession of the plaint properties in that 
capacity. These findings are, therefore, confirmed. 
These findings are by themselves sufficient to non- 
soit the pltf. 

f6] The learned counsel for the applt. advanced 
an alternative contention that the pltf. must ba 
held to be competent to maintain the present suit 
in his capacity as a reversioner on whom the estate 
left by deceased Gopala Prabhu is ultimately to 
devolve. At the outset it is to be stated that such a 
new caas cannot be allowed to be set up for the 
first tima in the appellate Ct. In the plaint no 
such alternative case was set up by the pUf. Since 
he was taking bis stand as the manager of the 
joint family he could not also set up a new cise 
that he was a reversioner in resrecfc of the estate 
left by Gopala Prabhu. Even on the basis of the 
'admitted facts, it is clear that the pltf. could only 
be a remote reversioner. Besides Gopala Prabhu's 
mother, deft. 1 there is his sister Ganga Ammal & 
it is state! on behalf of deft, l that there is a son 
born to Ganga Ammal. Under s. 2 , Travanoore 
Hindu Law of Inheritance (Amendment) Act (Act 
III [3] of nil), the sister & the siater’a son take 
precedence in the order of sucoeanon to the father’s 
brother. The pltf. being only a remote reversioner, 
ioould question the alienations made by deft, i only 
under certain special oiroumetances. He c'^uld 
sustain such a suit only if it is shown that the 
nearest reversioner has without sufficient oiuse or 
in collusion with deft, l omitted to institute pro- 
oeedings to protect the estate. No such allegations 
have been made in the plamfc in this ca^e & the 
nearer reversioner have also net been made parties 
to the au't, for all t^eae leiscns the attempt of the 
applt .pltf- to take his stand in the present suit as a 
remote reversioner cannot be countenanced. In this 
view of the matter, the question whether deft. 1 
has become disqualified to succeed to the estate of 
her son Gopala Prabhu & if so when, does not 
arise for decision in this appeal. Accordingly we 
do cot propose to go intq that que-tion. The resp ’9 
objection memo, is allowed to this extent. 

[ 7 ] In the result the decree of the lower Ot is 
confirmed & the appeal is dismissed with costs.' 

Appeal dismissed, 

[C. N, 85.] 
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Kunhi Raman 0. J. & Subramania Iteb J 

State—AvpU. v. P. M. Varhey ~ Resp. 

Cr. A. No. 135 of 1950, D/- 24-10-1950 

MS —'" 

i Ul'S. f,r,c. 'i: 


polioe officer requiring the vehicle in question to stop waa 
in uniform. 5 ) 

Anno. Motor Veh. Aot, S. 87 N. 1. 

N. Kumaran Achcin Qovt. Pleader—for AppU.-, I,I. T. 
Paikeday — for Reep,\ 

Judgment. — This appeal is brought on behalf 
of the State from the order of acquittal made by- 
the Stationary First Class Mag. of Moovattupuzha 
in 0. 0. NO. 744 of 1124 on the file of his Ct. The 
complainant was P. 0. 355 N. Ohellappan Pillai 
attached to the Moovattupuzha Police Station.- 
The acoustd P. M. Varkey was driving a Motor 
lorry loaded with tilts. The charge against him 
was that he had committed an offence under s. lOT 
read with 3 . 83 (i) (a), Travancore Motor Vehicles 
Aot. I [13 of 1117. The trial Ot. acquitted the. 
accused under s 242 ( 1 ), Travanchre Or. P. 0. On 
behalf of the State it is contended by the learned 
Public Prosecutor that the Ct. below erred in. 
acquitting the accused in view of the prouiions o£ 

3.83(1) (a), Travancore Motor Vehicles Act i n] of 
1117. 

[i] To appreciate the contentions urged on 
behalf of the State & of the accused it is necessary 
to set forth briefly the facts of the case which aca 
as follows : At about 2.20 P. m. on 6 7.1124 th& 
accused was driving a motor lorry bearing index 
No. MSTR 6173 through the Main Central R:.ad in 
Moovattupuzha, P. C. 355 attached to the Moovat- 
tupuzha Police station was at that time standing 
before tbe .Motor eheclung station at Moovat- 
tnpuzba. His complaint is that he signaUed ta 
tbe accused to stop the vehicle by lifting up hii 
arm that tbe latter failed to obey that order, 

[ 3 ] At tbe trial, the accused pleaded not euiltv 
to to charge. The trial Ct. relied upon the pro! 
vieiona of r. S23 of the Rules made under to 
Travanoore Motor Vehioles Act, ai 7 according to 
which the driver of a goods vehicle cannot be 
called upon to atop by a police constable It is 
only a police officer not below the rank of a Head 
oonetable that can stop & inspect tbe goods in to 
vehicle. Because the complainant wh^e i»'nal : 
atop was not obeyed by tbe accused was below th» 
tank of a Head oonsfable, the lower Ot. held that 
no offence was committed by the accused 

_ [ll There is no doubt that this view of the oa=e 
IS not correct. The charge against the accused was 
not for fading to stop the vehiole to enable to 
complainant to inspect the goods in the vLele 
As already stated, the charge was under s 83 h ) il^ 
of the Travancore Motor Vehicles Aot,?/n 7 Ac' 
cording to that section AC. 

"The driver of a motor vehicle eKaii 
to stop & remain stationary so long as Lav 
necessary (a) when required to do fo bv anv 

According to s. 107 of the same Act- 

vvboever contravenes an? nroviaiftn .1 t . 
any rule made thereander^shall if nr, ® 
proyidid (or the oSenoe, be punishaWe 

may extend to twenty rupees ... " ^ wilh fine which 

The case put forward by theVearnfid v> vi- 

'■ “ “•» ™ lb. ‘5 ta 
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mentioned in the charge & in view of the evidence 
cf the complainant which was to the effect tbali 
when he lifted up his hand k signalled to *the 
aooueed to atop the vebiole, the latter did not obey 
that direction, the accused has clearly committed 
an offence under B. 83 (l) (a), Travanoore Motor 
'Vehicles Act. There was no defence evidence 
^called on behalf of the accused at the trial. 

[ 5 ] Privia facie the contention of the learned 
Public Prosecutor on the error of law committed by 
the trial Ot. in relying upon the wrong section for 
determining whether the accused has committed the 
^offence with which he was charged is entitled to con¬ 
sideration. But the question is whether the accused 
had committed an offence even under S. 83 fl) (a). 
The fact that the complainant is a police officer 
within the meacing of that section is not disputed. 
But one of the essential conditions prescribed by 
<s\, (a) is that the police officer concerned must be in 
uniform. The reason for this provision is obvious. 
It is to enable the drivers of motor vehicles to 
know that the person signalling is a parson who is 
empowered to stop the vehicle on a public road. 
We have gone through the complaint filed by P. 0. 
356 Gbellappan Pillai & we have also peruse! the 
evidence given by him at the trial. In neither of 
those dooaments is there any reference made to the 
fact that the complainant was in uniform at the 
time be signalled to the accused to stop the vehicle. 
The offence consists of disobaying a direction to 
stop the vehicle given by a police officer in uniform. 
jSo to bring the guilt home to the accused, it must 

' be proved that the police officer in question was in 
uniform. There is no such proof in the present 
case. Therefore, we consider that the finding of the 
Mag. that the accused is not guilty is correct though 
not for the reasons given in the judgment of the 
Ct. below. 

[6] In the view that we take of the nature of 
the case it is not neoesaary to refer to the interest- 
jng arguments addressed on behalf of the accused 
by his learned counsel Mr. Paikadai which are 
based upon a construction of the Motor Vehicles 
Act & the rules framed thereunder, on the basis 
of the maximum expressio unius est exclusio 
alterius (the express mention of one thing im¬ 
plies the exclusion of another) disoussed in Broom’s 
Legal Maxims, Bdn. 10 p. 443. 

[ 7 ] This appeal is therefore dismissed. 

B.G.D. Appeal dismissed. 

[CM. 86.] 
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Govinda Pillai & Ganqadhaba Menon JJ. 

Rama Sulba Iyer — Applt. v. Sankatarama- 
krishna Avadhanial d: others — Besps. 

Appeal Suit No, 110 ot 1124, D/- 22-1-1951. 

(a) Civil P. C. (1908), S. 47 — Pre-decree agreement 
with stranger. 

The principle that pre decree agreements cannot be 
pleaded as a bar to execution relates only to agreements 


i.i.& 

between the parties to the suit & hag no application to 
agreements with a stranger. - [Para 3] 

Anno, own P. C., S. 47, N. SI, 

(b) Civil P. C. (1908), O. 21, R. 2 (3) - Agreement- 
between J. D. & assignee of decree before assignment 
>.If can be pleaded in bar* of execution without 
certificate. 

Where the agreement pleaded as a bar to execution wai 
reached between the J. D. & the assignee of the decree at 
a time when the decree had not been assigned & long before 
the assignee appd, under 0. 21. B. 14, C. P. 0. for the 
recognition of the assignment in his favour, such an agree¬ 
ment though not certified under B. 2 oan be pleaded by 
the J. D. in bar of execution ; A. I. B( (14) 1927 Cal 694, 
Foil. [Para 3] 

Anno. 0. P. C., 0. 21, B. 2, N. 2, Pt. 4. 

T. S. Krishnamurthi Iyer—for AppU T, E. Subra- 
mania Iyer (for No. 2.) <t M. Madhavan Nair (for 
No. 7) ^for Beips. 

Judgment. — The assignee D. H. is the appU. 
The suit was for recovery of money due under a 
hypothecation bond executed by the father of 
defts. 1 to 6. The other defte. were the prior & the 
puisne encumbrancers over the property. The 
decree in the case was passed on 22-12-1121. Prior 
to the date of the decree on 12-12-1121 an agreement 
embodied in Ex. I was entered into between the 
applt. & deft. 3. Ex. I stated that the applt. was 
going to take an assignment of the decree, as soon 
as it was passed, for ts. 13600 & also provided that 
if within 3 months of the date of the assignment 
deft. 3 pays the said sum of Its, 13500 with 6 per 
cent interest thereon & the costs of the assignment 
then the applt. will enter satisfaction of the decree. 
The appU. took the assignment of the decree as 
contemplated. He filed execution appln. for re¬ 
cognition of the assignment & for execution of the 
decree. Defendant 3 deposited the amount agree! 
upon in EX. 1 within the time stipulated therein & 
prayed that satisfaction of the decree may be 
entered. This was objected to by the assignee D.H. 
While admitting Ex. i he contended that deft. 8’s 
appln. is not maintainable & that he is entitled to 
execute the decree for the entire amount covered 
under the decree. The Ot. below repelled the con¬ 
tentions of the assignee D. H. & directed satisfao* 
ti n of the decree to be entered. The appeal ia 
directed against this order. 

[2] The main point nrged in appeal is that the 
assignment evidenced by Ex. 1 is a pre decree 
arrangement which cannot be gone into in exeon- 
tion. The applt. before us was not a party to the 
suit 0. S. 98 of 1114. Exhibit i embodies only an 
agreement between the applt. who was then a 
stranger to the action & deft. 3. The principle 
enunciated in Padmamabhan Krishnan v. Vallab^ 
das Lallabhai, 25 T. L. B. 123 (F.B.) & the subse¬ 
quent decision reported in KrtsHna Pillai v» 
Kolappa Pillai, 28 T. L. J. 279 ; Domini v. Tho¬ 
mas, 28 T, L. J. 1096 ; Kurim Chandy v. Joseph 
Abraham, 30 T. L. J. 838 & Chacho v. Augusthy, 

80 T. L. J. 842, that pre-decree agreements cannot 
be pleaded as a bar to execution relate only to 
agreements between the parties to the suit & has no 
appln. to agreements with a stranger as in tba 
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^rdSdnli GfliSs, Thoio deoislona, therefore, do not 
apply to the faots of this case. The asaigoment 
itself waa taken only after the decree in the suit 
was passed. We do not think that the agreement 
in the present case amounts to an abuss of the 
process of the Ot. or is opposed to public polioj'. 
Therefore, we eee no' justification in esteudiog the 
principle enunc ated in the above decisions which 
is confined to the pir ies to the euit toagre imeots of 
-the nature in question w,th strangers to the action. 
We do not think that deft 3 is precluded fro n 
pleading the agreement iu execution Sc to have the 
^iecree satisfied on the terms specified in Hx. i. 

[3] It is next contended that even if the adjust ■ 
ment contemplated in Ex. i can be pleaded as a 
Tsar to the execution the provisions of o. 21 , R. 2 . 
Civil P. 0. precludes deft. 3 from agitating the 
matter now in execution in so far as no adjustment 
has been certified within ths t'ms allowed by law. 
We are unable to agree with the contention. The 
agreement plea led in the ease was reached at a 
dme when ths decree had not been assigned Sc long 
before the arsiguee appld. under O. 2 i, r. 14 . O.P.O. 
■'or the recognition of the assignment in his favour. 
We think that agreement of the kind embodied in 
Ex. I though not certified under R. 2 can be pleaded 
by the J. D. in bar of execjtion (vide Brajabashi 
V. Manik Chandra, A. I. r, (u) 1937 oal. 694 : 
(101 1 0. 4)). 

C4l The learned Advocate for the applt. fuciher 
contends that in any event Ex. i a^reament con¬ 
templates only to exonerate deft. 3 from liability 
under the dtoree on piyment of the amount man. 
tioned therein Sc that the assignee I). H Oio. tiera- 
fore, execute the decree for the balancs against ths 
other dsfGs, Sc the property. The decree is for TcO* 
vary of the amount from plaint Sell. A properties 
excluding the interest of d-jfbs. 8 Sc 10 in 3oh. A 
items 1. 3 & 4 and also ffom (hs assets of the 
decease! father o' defts. I too in tbeir hands. It 
was with reference to the debt of the father which 
matured into the present decree that the agreement 
Ex. I was entered into by deft. 3 one of the children. 
We have carefully read Ex. I Sc wa are of the view 
that what waa contomplatei under it was ths dis¬ 
charge of the entire liibdity under ths decree on 
payment of the amounts atipulattd in Ex. i within 
the time epeoified. The assignee D. H. tow wants 
to go back upon the aireemant though hs admits 
Ex. I Sc wants to recover the entire decree amount. 
Having consd. all the faots & OTCumstancos o^' the 
case we think that the decision of the lower Ct. is 
■correct does no; call for any interference. The 
appeal is. therefore, dismissed with costs. 

Appeal dismissed. 

[C. N. 67.] 
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Chacko — Petnr. v. State 
CrI. M. P. No. 682 of 1950. D/- 27-11-1950. 
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(a) Public Safety-Preventive Detention Act (1950), 
Ss. 3, 7 - Order under S. 3 — Wbether arbitrary — 
Grounds—Vagueness. 

Where the informstioo obtained by the Dist. Mag. ia 
that aoling in his capacity as licensed wholesale dealer in 
food grains, the detenu sold suoh grains in tbe blaok 
market, euoh oonduot will certainly be prejudicial to the 
maintenance of supplies essential to the community. The 
order of detention made by the Dist. Mag. la these oircum* 
staooee cannot be obaraoterissd as arbitrary & Is warranted 
by the ptovUiona of the Act. The information supplied to 
the detenu u/S. 7 in suoh a cise oannot be said to be too 
vague to be aotecl upon or to ba answered eSeotively by the 
detenu. [Paras 7. 10] 

(b) Public Safety —Preventive Detention Act (1950), 
S 3— Satisfaction of detaining authority — Nature of. 

The information obtained by the Mag. & which is rel. on 
by him need not satisfy th^ strict rules regarding admissi¬ 
bility of evidenoe before a juiioial tribunal. The rule that 
the accused person is entitled tj the benefit of the doubt 
which app'ies in the case of persins tried in criminal C.s. 
Will not apply in the ease of perions proceeded against & 
detained under the Preventive Detention Act. Nor is it 
open to a Ct. of law whioh is approached for relief to go 
into the qujatioo as to whether the information actedupjn 
by tbe D.st. Mag. wag euffijlent to entitle him to take 
steps. [Para 8] 

(c) Public Safety—Preventive Detention Act (1950), 
Ss. 12, 13—Period of detention. 

The question as to whether the detenu should be detain¬ 
ed for tbe full period mentioned in the order passed by the 
detaining authority or whether before tbe termination of 
that pariod he may be released is a matter that is to be 
ooQsd. by the G »vt. of iho Stite. [Para llj 

M. K. Gooinda Pdlai — for Petnr. ; Advyexte-GenQ’ 
ral, T. N. Subrimania Iyer—for the Scale. 

Kunhi Raman C. J.—Tois potn which was 
originally brought as a Ociminal Revn. Petn. baa 
been aubjequeoetly p?ra)itfc9d to be converted into 
a criminal miso. petn. on tbe app!n. of the petnr. 

It purports to be presented under S. 402, Travan- 
core Or. P. 0. for tbe issue of a writ of the nature 
of a Saheas Corpus^ The Advojate-General 
app-^ars on behalf of the StUe who is the reap. 

[a] The petnr. was ordered to be detained in the 
Central Prison at Trivandrum for a period of three 
months under the Preventive Detention Act (act 
IV [ 4 ] ot 1950). The order of detention was passed 
by the Dist. Mag. of Quilon on 24-10 1930. By a 
later order pissed on 26Co of October the grounds 
on whioh the detention order wis made were oom- 
municated to petnr as required by 8. 7 of the Act. 
Tne prayer iu the pr.-sent pe‘n. is that this Ct. 
may bs pleased to direct tbit the petnr. miy be 
release! from custody as the detention is not legal, 
Tne original order pipsed by tbe Dist. Mag on 
20-10-1950 is warded as follows ; 

“Whereas I am ua'.isfi’d Iroin the Police V'port the 
conneclei records that K. M. Chackj alius Cbackoohi, 
Killadal Veodu, Tba/.bc-kara Muri, Tbazhekara Pakulbi, 
Wboleaalo Ration Dealer in Depot. No. 4 in Thazhekara 
Pakuthy, Mavelikara Taluk has been oonducting regular 
black markeiiLfg of rationed articles for the past five jears 
tc that with a view to preventing him from acting in a 
manner prejudicial to the maintenance of supplies & servi¬ 
ces essential to tbe community, it is necessary that ho 
Bbou'd be detained. 

Now thetpfore I, K. Kunjukrlshna Pillai, Diet. Magi, 
Quilon, in exercise of tbe powers v<'et 0 d in him u/S. 3 (2), 
Preventive Detention Aot, (Act LV [4] of 1950) hereby 
order tbit the said K. M. Chicko alias Ohaokoohi be 
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detained in the Oenttal Priaon, Trivandrum, for a period 
of three months. 

Given under my band & the Seal of the Gt. this 
24-10-1950, 

Sd. E. Eunjakrishua Pillai, Diet. Mag. 

The amplified order isaaed on 26 10-1S60 is worded 
as follows : 

*'It is seen from the reports received that you have been 
oonduoting regular black marketting of rationed articles 
for the past about 6 years. 

From investigation of certain crime cases also it has 
oome out that you were involved in the black marketing 
of rice & wheat. 

In order to prevent you from acting in a manner pre¬ 
judicial to the mainteoanoe of supplies* services essential 
to the community, you have been ordered to be detained 
in the Central Prison, Trivandrum, under the Preventive 
Detention Act (Act IV [4] of 1950) for a period of three 
months by my order C. No. 503/60/ Magi, dated 24-10-1950, 
You are entitled to make any representation against the 
order of detention in writing before Govt, under S. 7 (i) of 
the Act.*’ 

Sd. E. EunjukriEhna Pillai, Diet. Mag. * 

[3] It appears from these orders that the petnr. 
ia a wholesale ration dealer. The licen=e given to 
him for oonduoting hU bueineaa hia since been 
oanoelled. In the affidavit filed on behalf of the 
petnr. by his brother K. M. 2aoharia it is alleged 
that the pebnr’s. ration thop has been olosed, taken 
possession of & sold under the orders of the Govt. 
In the memo, of grounds filed by the learned 
oounsel appearing for the petnr. it is set forth that 
immediately after his arrest when hia depot & 
ration shop were taken over by the authorities it 
was found that the “position of tbe stock was 
intact.” The learned Advccate-General states that 
he has not bad sufficient time to take instructions 
& file an affidavit in reply to these averments. 

[ 4 ] Before dealing with the main contentions 
urged on behalf of the petnr. it would be oonve- 
nient to advert to th? relevant provisions of the 

Act under which action was taken by the Dist. 
Mag. of Quilon. The Prevfntive Detention Act, 
NO. 4 of 1960, under which proceedings were taken 
in the presmC ca=e. received the arseot of the 
Honourable President of the Republic of India on 
26 8 I960 It extends to the whole of Inha with 
the exception of the State of Jammu & Kashmir to 
which only some of the sections of the Act would 
apply. It is not necessary to refer to them when 
disposing of the present case. It is slated in 9 l{3) 
that the Act shall cease to have effect on 1-4-1961 
cave as respscts things done or omitted to be done 
before that date. II will thus be seen that the 
legislature has passed this Act as a temporary 
measure in a state of emergency for the purpop of 
enabling the authorities mentioned in it to direct 
the preventive detention of persons who are likely 
to produce results which the Act considers danger¬ 
ous to the defence of India, the relations of India 
with foreign powers, security of India, the security 
of the State or the maintenance of public order or 
the maintenance of Eupplits & services essential to 
the community. Section 3 lays down that the 
Central Govt, or the State Govt, may if satisfied 
with respect to any person that it is necessary to 


A. 

make an order for the detention of that peraoa 
with a view to preventing him from acting in any 
manner prejudicial to the aforesaid objects mate 
an order directing such detention. SuKs. (a) oon« 
fers a similar power to order the preventive deten¬ 
tion of a person on Dist. Mags. Sub-Divisional 
Magistrates & also the Oomrs. of Police in Pcesi- 
denoy towns. But this power ia restricted to oases 
which fall under eub-ols. (ii) & (iii)i ol. (a), 
Bub-a. {!). These clauses refer to the aaourity of the;; 
State or the maintenance of public order & the- 
maintenance of supplies & services essential to th» 
community. The officers mentioned in sub s. (a)- 
can make an order of detention only if there is & 
danger of any person acting in a manner prejudi¬ 
cial to those objects, Sub-s. (3) provides for a> 
safeguard to prevent the arbitrary exercise of this 
jurisdiction by a subordinate authority like a Dist. 
Mag.. Sub-Diviaional Magistrate or Gomr. of Police* 
According to the Sub-aection when an order is 
made u/s. (a) by one of those subordinate authori¬ 
ties, he shall forthwith report the fact to the State* 
Govt, to which be is subordinate, together with tbe 
grounds on which the order baa been made & sucb 
other particulars as in his opinion have a bearing 
on the necessity of the order. S. 7 imposes a duty 
upon the authority miking the order of detention 
to communicate to the persons ordered to be de¬ 
tained the ground on which the order has been 
made & shall afford him the earliest opportunity of 
making a representation against tbe order in ^ 
case where such order has been made by tbe Oen- 
tral Govt, to that Govt, & in a case where it 
been made by a State Govt, or an officer subordi- 
Date thereto, to the State Govt. Under Bub-s. (2> 
of tbe seotion, tbe authority concerned is not bound 
to disclose facts which it considers toibe against th& 
public interests to divulge. 8. 8 provides for the- 
constitulion of an Advisory Board under the Act, 
Such Board shall consist of two persons who are 
or have been or are qualified to be appointed as 
Judges of a H. 0. & such persona shall be appoin¬ 
ted by the Central Govt or the State Govt. a& 
the case may be. Reference to the Advisory Board 
of orders of detention passed under this Act 
provided for u/s, 9, which is worded as follows: 

"Id every ease where a detention order has been made- 
under sob ol, (iii), Cl. (a)i oi Gl. (b). Sub-8. (1), 8. 3, th& 
Govt, making the order, or it the order has been madd- 
by an officer 8peci6ed in Sub'8. (2), S. 3 the State Govt, 
to wbioh suoh officer is Bubordinate, shall, within six 
weeks from the date of detention under the order, pla 0 » 
before an Advisory Board constituted by it u/s. 8 tbs' 
grounds on wbioh the order has been made * tbe repre* 
seutatioD, if any, made by the perion afiected by tbe’ 
order, & in oase where the order has beeu made by ai> 
officer, also tbe report made by such officer under snb’S* 
(3) of 8. 3," 

The procedure to be folld. by the Advisory 
Board is set forth in 8. lo. Within a preECcibeo' 
period, the Advisory Board after considering 
materials placed before it & such other material' 
as it may think fit to call for either from tba 
State or the person concerned, shall submit 
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teporii to tbe Central Govfc. or the State Govt, 
■as the case may be, within ten weeks from tbe 
•date of detention under the detention order. In 
a separate part of that report the Advisory Board 
eh»ll specify its opinion as to whether or not 
there is sufficient cause for the detention of the 
person, conoerned. Should the Advisory Board 
aeport that in its opinion there is sufficient cause 
lor the detention of the person, then it may report 
to the Govt. ooDoerned to that effect k the Oen. 
tral Govt, or the State Govt, as the ckse may be 
may confirm tbe dbtention order & continue the 
^detention of the person concerned for euoh period 
as it thinks fit. S. 12 prescribes the duration of 
detention in certain cases. It is not necessary to 
refer to it in detail. Under s. 19 a detention order 
may be revoked at any time. Bat such revocation 
eball not bar the making of a fresh detention 
order u/a. 3 against the same person. 

[5tk6] It will be seen frocn these relevant provU 
€ion3 that although extraordinary jurisdiction is 
oonferred upon States k certain subordinate offi. 
oers of States in special oases the legislature has 
provided all reasonable precautions k safeguards 
for ensuring that the special jurisdiction conferred 
Ijy the Act is not exercised arbitrarily. The Advi. 
€ory Board k the Govt, concerned having been 
vested with tbe power of sorutinlsing tbe merits of 
oacb case, the ohanods of a wrongful exercise of 
jurUdiction by a subordinate authority under the 
Act 13 minimised. This coupled with the fact that 
the Act is to remain in force only for a limited 
period, indicates that it is an emergency legisla¬ 
tion which provides for preventive detention of 
persons who are likely to ouise inoiloulable harm 
to the State or its eeourity by committing acts 
which are prejudicial to tbe interests of the State. 
Although liberty of the person is one of tbe funda- 
mental rights recognised by'the Oonstitution yet 
the safety of tbe State is of supreme or paramount 
importance k is prop?tIy given the prominence it 
deserves. 

( 7 ] Two main grounds are addressed on behalf 
of the petnr. although other grounds are also raised 
in the petn. which were not dealt with at the Bar. 
These are that the Dist. Mag. has acted arbitra. 
rily in taking action under tbe Preventive Deten- 
tion Act k that the grounds which he was bound 
to furnish to the petnr. under the Act are stated 
in terms which are too vague to be answered 
effectively by the petr. We may state at once that 
these ccntentiona urged on behalf of the petnr. do 
not on a careful scrutiny seem to us to be well 
iounded. The Dist. Mag. has complied with the 
provisions of the Act which prescribe the Condi- 
tioDs which must be fulfilled before taking action 
<& ordering the detention of any person. The rele- 
vanfe provisions of the Act dealing with the sub. 
sect are the following: 

"3 (1) The Central Govt, or tbe State Govt, may — 

(a) If satisfied with respect to any person tbit with a 


view to preventing him from acting in any manner pre- 
judloial to 

(iiO tbe maintenance of sapplles k eervices eBsential 
to tbe oommunity. 

it is neoBEsary to do so, make an order directing 
that such person be detained. 

( 2 ) Any Dist. Mag.may if satisfied as provided 

in Sub ols. (ii) & (iii), Cl. (a) of Sub'S. (1), exercise the 
power conferred by the said sub section.'* 

As already stated, tbe petnr. was holding a license 
for dealing in food grains as a whoUsale dealer. 
From the orders passed by tbe Dist. Mag. which 
have already been reed, it is clear that the lnfot-| 
mation obtained by the Mag. was that acting in] 
bis capacity as such licensed wholesale dealer ini 
food grains, the petnr. sold such grains in thel 
black market which implies that he parted withl 
grains in favour of persons wbo did not have per-l 
mits for purchasing such grains from him or whol 
did not have ration cards for purchasing such stookl 
or to persons possessing such permits or ration] 
cards in excess of tbe quantity lawfully allotted] 
to them. Such conduct will certainly be prejudi¬ 
cial to the maintenance of supplies essential to 
the community within the meaning of tbe rele¬ 
vant section of the Preventive Detention Act under 
which the District Mag. has passed tbe order of 
detention. The order, made by the Diet. Mag. 
in thoss circumstances cannot be characterised ae 
arbitrary. It, is warracted by the provisions 
of the Preventive Detention Act. 

[a] The Act was passed for the purpose of giv¬ 
ing summary jurisdiction to States k responsible 
officers of States to take prompt action where cir¬ 
cumstances call for drastic steps. The informa, 
tion obtained by tbe Mag. k which is reld. on by 
him need not satisfy the strict rules regarding 
admissibility of evidence before a judicial tribu¬ 
nal. The rule that tbe accused person is entitled 
to the benefit of tbe doubt which applies in tbe 
Oise of persons tried before criminal Ots. will not 
apply in the case of persons proceeded against 
and detained under the Preventive Detention Act. 
The authority concerned who takes action under 
the Act nesd not, therefore, give the benefit of the 
doubt to the person proceeded agains!;. Nor is it 
open to a Ct. of law which is approached for re¬ 
lief as in tbe present case, to go into tbe question 
as to whether tbe information acted upon by tbe 
Dist. Mag. was sufliciont to entitle him to take 
steps as bo has done in ihe present case. The duty 
of the Ct. is not to substitute its judgment in the 
plac3 of the judgment of the officer who took such 
action. The object of tbe Act so far as the provi¬ 
sion relevant to tbe present Oiee is concerned is 
to put a stop to anti.social measures which would 
endanger the safety of the State. A case like the 
present is a typical case coming within the pur¬ 
view of tbo Act A Ct. of law which is approached 
in a case like the present to exercise the special 
jurisdiction vested in it bis to act with great care 
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and oautioQ. If serious attention is not paid to 


the various aspects of the matter & the case is 
disposed of on a superfioiai oonsideiation of the 
complaint made by a private citizen who is de¬ 
tained, then the proper administration of the 
State which according to the ideals underlying 
the new Const, of India must be earned on with 
the object of benefiting all the citizens and elimi¬ 
nating all danger to the safety of the State, will 
be frustrated. We, therefore, hold that the Dist. 
Mag. has exercised the jurisdiction veeted in him 
under this Act properly & not arbitrarily as con¬ 
tended on behalf of the petnr. 

[9] It would be convenient at this stage to 
refer to certain leading decisions of the House of 
Lords which throw a flood of light on the points 
arising in the present case. In The King v. Halli- 
day, 1917 A. c. 2t0: (86 L. J. K. B. 1119), Lord 
Finlay L. C. , referrieg to a case that arose under 
Begulation 14 (b) of the Defence of the Realm 
(Consolidation) Regulations 1914, in England which 
empowered the Secretary of State to order the 
internment of any per-on of hostile origin or 
assocn. where on the recommendation of a com- 
petent naval or military authority it appeared to 
him expedient for securing the public safety of the 
defence of the realm, stated as follows in the 
course of his speech : 

''Any preventive measures, even if they involve some 
restraint or hardship upon individuals, do not partake in 
any way of the nature of punishment, but are taken by 
way of precaution to prevent mischief to the State.” . 

Referring to the olject of this provision lord 
Atkin-on stated as follows in the courfe of bis 
speech : 

"However precious the pereonal liberty of the subject 
may be, there is something for which it may well be, to 
some extent, saotiQed by legal enactment, namely, 
national auooess in the war, or escape from national 
plunder or enslavement. It is hot contended in this case 
that the pereonal liberty of the subject can be invaded 
arbitrarily at the mere whim of the Executive. What is 
contended is that the Executive has been empowered 
during the war, lor paramount objects of State, to invade 
by legislative enactment that liberty in certain states of 
fact. 

Preventive justice, as it is styled, which consists in res¬ 
training a mao from committiog a crime be may commit 
but has not yet committed, or doing some act injurious 
to members of the oommunity which he may do but has 
not yet done, is no new thing in the laws of England. ' 

In that as in almost every case where preventive Justice 
is put in force some suffering & inconvenience may be 
caused to the suspected person. That is inevitable. Bat 
the suffering is, under this statute, ioflioted for something 
much more important than the liberty of convenience, 
namely, for securing the public safety & defence of the 
realm. It must not be assumed that the powers conferred 
upon the Executive by this statute will be abused. By the 
several provisions already refd. to every precaution that 
could be reasonably taken has I think, been taken to pre* 
vent error or abuse. 

^ 

And as preventive justice proceeds upon the principle 
that a person should be restrained from doing sometbing 
which, if free & unfettered, it is reasonably probable he 
would do, it must necessarily proceed in ail cases, to some 
extent, on suspicion or anticipition as distinct from proof. 

■i* •£• <fi •£» 


A. 1.3. 

Thesa precautions already refd. to effectually gu^ 
against all injustice or abuse in' the administration of the 
regulation.” * 

These remarks apply to the facta & circumstanced^ 
of the present case. In Liversidge v. Anderson^ 
1942 a. 0. 206; (UO L. J. K. B. 724) the Hou 30 ot 
Lords in dealing with Regulation 18-B of the 
Defence (General) Regulation, 1939, ruled aa 
follows; 

"Where the Secretary of State, acting in good faith 
under thia regulation makes an order iii which be reoitea 
that he has reasonable cause to believe a person to be of 
hostile as30CD.& that by reason thereof it is necessary to exer¬ 
cise control over him & direots that that person bedetained^ 
a Ct. of law cannot inquire whether in fact the Secretary 
of State bad reasonable ground for bis belief.Tbe matter 
is one for the executive diecretion or the Secretary of 
State Therefore, in an action by a person detained, 
against the Secretary of State for damages for false impri¬ 
sonment the Ct. cannot compel the deft, to give particulars’ 
of the grounds on which be had reasonable cause to believe: 
th) pltf. to be a person of hostile as icons, or that by reason' 
of such hostile assoens. it was necessary to exerciseoonlroi' 
over the pltf. The production by the Secretary of State of 
an order of detention, made by him & ex facie regular 
duly autbeotioated, constitutes a defeooe to such au 
action unless the pltf.discharges the burden' of establish.- 
iog that the order is invalid.” 

There, ae in tbe present case, the bona fides of the 
officer who made the order was not impugned. Id 
such oiroumstauoes, a Ct. cannot aot as a Ot. of 
appeal from the decision of the officer & his affida¬ 
vit can be takeu as proving that be had reasonable 
cause to believe & did honestly believe the matteis 
in question & that being sd ths order was validly 
issued. The Ct. cannot in eueb circumstance exer¬ 
cise any power to inquire into tbe grounds of belief 
of tbe executive authority or to consider whether 
there were grounds on which he could reasonably^ 
arrive at bis belief. Again in Qreen v. Secy, of 
State for Home Affairs, 1942 A. 0. 284: (111 L. J. 

E B. 1324) in which au order made by tbe Secretary 
of State under an emergency legislation came up 
for discussion, the view was expressed; 

"Id my opinioD, the production by the Secretary of 
State of an order of detention by him ex facie regular &. 
duly authenticated, such as the House has before it in this 
case constitutes a peremptory defeooe to any action of 
false insprisonment & places on the pltf. the burden of 
establishing that tbe order is unwarranted, defective or 
otherwise invalid.” 

[ 10 ] The next question is whether there is any 
ground for the contention that tbe information 
furnished to the petnr. by the Diet Mag. as required 
by s. 7 of the Act is too vague to be answered 
effectively by the pelnr. On a perusal of the order 
dated 26-10-1950 which contained the substince of 
tbe information obtained by the Diet. Mag. it ia 
clear that the basis of the steps taken by the D.’st. 
Mag. under the Act was information that thn 
petnr. was making unauthorised cisposals of rice & 
wheat in such a manner as to be prejudicial tothfr 
maintenance of supplies to tbe community. The 
nature of this charge has already been explained. 
There is nothing vague about it. It is open to the- 
petnr. to satisfy the higher authorities who are 
mentioned in the Aot that ibis suspicion is not well 
founded & that he has never dealt in foodgraic®^ 
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contrary to the provisions of law authorising their 
disposal & distribution. Being a licensed wholesale 
ration shop keeper be could easily satisfy the autho¬ 
rities concerned of hij innocence if that is his def¬ 
ence by the production of the account books which 
be is bound to keep. In the oircamstances, we are 
satiaSed that there is no substance in the conten¬ 
tion that the information supplied to the petnr, 
u/s 7 of the Act is too vague to be acted upon or 
to be answered efifeotively by the petnr. It is thus 
clear that the order made by the Dist. Mag. was 
a lawful order & not an illegal or improper order 
which calls for interference by this Ot. 

[ll] In a case arising under an Acj which pro. 
vides for preventive detention the question as to 
whether the petnr. should be detained for the full 
period mentioned in the order passed by the Dist. 
Mag. or whether before the termination of that 
period be may be released is a matter that will have 
to be oonsd. by the Govt of the State. We feel no 
doubt that this question will be examined when 
the State esercises the powers conferred upon it by 
the Act. We are making this observation because 
the point that the object of the Act is not to pro¬ 
vide for punitive detention but only for preventive 
detention should not be lost sight of. 

[19] On our boding that there is no substance 
in the two cootentions urged before this Ot for 
interfering with the order made by the Dist. Mag. 
this petn. must be dismissed. 

D.H. Petition dismissed. 


[G. N. 88.] 

k. I. R. (38) 1951 Travanoore-Cochin 221 
Govinda Pillai & Gan'Gadhara Meno^^ JJ. 

Chacko Kuyicheria^ Petnr. v. Govt, of Travan- 
core Cochin State £ others — Counter-petnrs. 

Originil PetQ. No. 48 o( 1950, D/- 22-11-1950. 

(a) Civil P. C. (1503), O. 39, R. I—Disputed posses¬ 
sion—(Temporary injunction.) 

In oasos of disputed poBsessioo it would be highly im* 
proper for any Ct. to issue an order of injunction against 
any party unless a very strong ease tor the same was 
made oat. In such cases the Cts.* will ha well advised*)^ 
if they bestowed proper attention & exercised due care & 
oautioD before orders of lojunotion were issued realtalniDg 
a patty from entering upon apropecty. (Para 6J 

Anno. C. P. C.. 0. 39, R. I, N. 3. 

(b) Public Safety—Travancore Cochin Public Safely 
Measures Act (V (5) of 1950), S. 4—Scope of. 

Section 4 gives the Go?t. wide powers. The use of the 
discretion by the Govt, is ab-olute & no further question 
can arise upon it unless it is shown that the requisitioning 
was actuated by mala fides or manifest fraud upon the 
statute or the power on for red by the statute was utilised 
for some indirect purpose not connected with the object of 
the Act. 

The H. C. will not interfere In such matters in the 
absence of any invalidating circuoistances, (Para 8J 

Mathew Muricken A M. K. Parameswara Kurup ~ 
for Petnr .: A. Sankara Pillai,Govt. Pleider -forC(,ti,nter 
Pelnrs. Nos. 1 (C 2; T. K. iVaropana PilUi (C M. V. 
lecac — for 3rdConnl>:r Petnr. 

Goyinda Filial J.— The ptto. ig bled by one 
Chacko Kuncheria. uader S. 18 ( 2 ), High Coart Act 


k Arts. 226 k 238, Oonst, Ind. Hi9 complaint rela- 
tea to 129 acres of padly lands in the north wtsk 
of D block in Pabhanarayiram in Pulinkunnu 
Pakuthy. He stated that he was in exclusive possea. 
sioa of the said plot aa leaaee k oaltivated the area 
in 1134 ct 1125. He had also improved the property 
at great cost during this period. After the harvest 
in 1125 he waa stated to have started preliminary' 
agricultural opera'iona for the ouUivation of the 
property in 1126 aa he was entitled to continue in 
poaaeasion under Act viii [e] of i960. The ist coun¬ 
ter petnr. in this case is the State. The2cd counter- 
patnr. is the Panja Sptcial Officer appointed to 
arrange for the cultivation of Kayal paddy lands in 
Ambilapuzba Taluk. The 3rd oounter-petnr. is the 
person who had been now entruated with the culti¬ 
vation of the said 129 acres. It was the petnr's 
case that the 2 nj counter.petnr. had attempted 
a new lease arrangement by auction for the culti¬ 
vation of this properly duiing the year 1126. 
The petnr. Lad protested against the attempt 
of the 2 nd counter.petnr. bub ignoring the same 
he proceeded to auction the right to cultivate 
this land & conBrmed the bid in favour of one 
Tbomman Matban. This procedure adopteiby the 
2Dd couoter.petnr. was against the statutory ligbc 
vested in the petnr. under the provisions of Act vat 
[8] of 1960, k 80 without surrendering poss?S9i'iu 
of the property he bad procteled wdb the agricul- 
tural operations for the cuhivi^tion in 112P. Thom- 
man attempted to obstruct the same k so the petnr. 
was forced lo file 0. S. 325 of 1950 before the Principal 
MuQsifi’s Ot., Alleppay on 6.4-1950 sgainstMathaa 
for restraining him by an injunction from entering 
upon the property. An interim order of injun¬ 
ction bad been passed on 2 3 5-.950. The second 
counter petnr. bad been informed of these proceed¬ 
ings c'c in order to circumvent the same be induced 
the State to requisition the land under 9. 4 Tca- 
vaucore-Coebin Public Safely Measures Act v [ 5 ] 
of 1950. The State thereupon passed an order on 
20 9-1960, copy of which was Ex. H. Pursuant to 
the authoiity conferred on the 2 nd counter.petnr. 
by the order of requisition, the latter issued Ex G. 
permit to the 3cd counter petnr. to cultivate the 
land. Tte order of requisition a ? well as the p3rmit 
issued by the 2Qd counter petnr. wore illegal 
ultra v-res for the grounds stated in the order of 
requisition did nob exist to the knowledge of the 
counter-petnrs. as such the ist counter-petnr. 
had no jurisliotioo to n3qui3itioa the [iroperty. 

[ 2 ] The order of requisition in so far as it infrin¬ 
ged the right of the petnr. under Act vtii [8] of 
1950 to continue in undisturbed possession (f bis 
lease-bold right to tbe property was ilUgil A- ultra 
vires. When the right in respect of tbo pioperty 
was tbe subjoct-mattir of d.spate in 0 . S. 825 of 
1950 of the Allepi)3y Munsiff's Cs- when the 
temporary ordtrs of injunction had bteu'issued by 
the said Ob., the order of requisition was stated to 
be an abuse cf the privilege conferred on tbe lat 
counter petnr. under Aify [ 5 ] of 1950. The pe'nr. 
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taho contended that the requisition order was an 
infringement of the fundamental rights of the citi- 
aens guaranteed by Art. 31, Const. Ind , as well as 
under B. 5 of Act V [5] of 1950, as there was no 
provision in the order to enquire into the question 
■tof compensation to which the petnr. would become 
entitled. Even the order of requisition bad directed 
the and oounter-petnr. to enquire into the willing¬ 
ness or ability of persons legally entitled to be in 
possession to continue the cultivation operations. 
But ignoring this the 2 nd counter-petnr. arranged 
for the cultivation through private negotiations. 
This amounted to a wrong assumption of the power 
conferred on him by the requisition order. The 
■tjrder of requisition by Govt. & the permit issued 
hy the 2 ad counter petnr- to the 3rd oounter-petnr. 
were* therefore liable to be quashed & the petn. 
was for this purpose. 

[3] The 2nd oounter-petnr. on bis behalf & on 
behalt of the 1st oounter-petnr. had filed an affi¬ 
davit denying mainly the oontentioDS of the petnr. 
It was admitted that for the cultivation of this 
property in 1124 the petnr. purchased the lease¬ 
hold right from the Punja Special Officer in open 
auction held on 18 8-1123. As per the terms of this 
auction the petnr. surrendered his possession as 
300 a as the Kunbhom crop of 1124 was harvested 
i)y him. Thereupon on 15-S-1124, the 2 nd: counter- 
petnr. auctioned the right to cultivate the plaint 
property for 1125, & it was bid by one Chacko Jo 
who was none other than the patnr's. brother. The 
petnr. bad not been allowed to participate in this 
auction since he had defaulted the payment of the 
dues to the owners in 1124. The allegation that be 
oultivated the area in 1125 & that he effected im¬ 
provements in the property were absolutely false. 
The petnr. had no right to enter upon Ihe property 
or to start preliminary operations for the oultiva- 
lion of 1126. Tha lease for all the Oodukur Punja 
lands would be suctioned from year to year on the 
applu. of the owners. After the harvest of 1125 
was over the lessee Jo as per the terms of the 
Hease surrendered possession of the property. As 
usual, the Qnd couuter-petnr. conducted the auo. 
tion of the lease hold right to cul ivate the area for 
the year 1126 on 26-3-1950 & Thommm Mathan 
'mentioned in the petn. was the highest bidder. In 
■ihe auction conducted then the petnr, & bis brother 
Jo pirticipated, but they were not successful in 
bidding it. Both of them had signed the anobioa 
diary. It was wrong to say that the petnr. had the 
right to possess the property under the provisions 
of Act Vtll [8l of 1950. Thomman started agricul- 
tural operations, bub the petnr. forcibly trespassed 
into the property & caused obstruction Thereupon 
Thomman Mathan presented two petns. before the 
2ad counter-petnr. & they were forwarded to the 
Pulinkuanu Police for necessary action. The police 
had warned the petnr. not to disturb the peaceful 
possession of the lessee Thomman Mathan. There- 
upon, the petnr as a last resort, filed 0. 8. 325 of 
1950 in the Munsiff’s Cfi^of Alleppey & obtained 
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an ex parte order of interim injunction. This ordw 
would not bind the property & the State. The 
allegation that the petnr. protested against the 
auction in 1125 was not correct. There was a joint 
petn. signed by some of the cultivators in the year 
1125 praying that the auction should not be held 
for 1126 cultivation & that the cultivatois of 1125 
should be allowed to cultivate at the old rate of 
pattern. The owners of the property were not 
agreeable to this & so the 2 Dd oounter-petnr. bad 
to conduct the auctioo. It was the duty of the 
Punja Special Officer to see that the entire area of 
paddy fields was cultivated at the proper time & 
in the proper manner to the best interest of the 
State & Public- He had, therefore, moved the Govt, 
for requisitioning the propsrty & leasing it out 
afresh as the preliminary agricultural operations 
had to be commenced immediately. Owing to 
the dispute between the petnr. & the lessee 
Thomman Mathan nobody was able to start 
cultivation, & so be apprehended that an extensive 
area of 2400 acres of paddy fields in the 0 & D 
blocks would lie fallow unless prompt action was 
taken in time. The owners of the land as well as 
the onltivators of the block became anxious, & 
representations were made to him for speedy 
arrangements for the oultivation of the disputed 
property. This block of 2400 acres lay within a 
common ring bund. Intermediate bunding opera, 
tions & de-watering works bad to be done jointly by 
all the cultivators as common work. The matter 
was therefore reported to Govt. & as they were 
satisQed of the urgent necessity, they requisitioned 
the land & entrusted the 2ad counter petnr. to 
arrange for the due cultivation thereof either by 
auction or by private negotiation. The seed for this 
land had been given to Thomman Mathan, & as 
hia brother the 3cd oounter-petnr. had agreed to 
make use of that seed, the property was allowed to 
be cultivated by him. Otherwise there would have 
been delay in getting back the seed from Mathan 
so as to conduct the cultivation. The 2nd counter, 
petnr. & the State had acted only in the best 
interest of the owners, ouUivatora, & the general 
publio, so as to avoid the contingency of leaving 
out 2400 acres of paddy land fallow which may 
oause a loss of two & a half lakhs of paras of paddy 
to the State & the Publio. The pstn, was not 
Buoported by any bona fidee & it had to be dis¬ 
missed with floats. The 3cd counter-peter, had filed 
a omnter-affidavit in support of the 2 nd oounter- 
petor’s affidavit. 

[ 4 ] The petnr. filed an answer to both the 
affidavits filed by counter, petnrs. 1 to 3 He had 
admitted that in 1124 he was the lessee for the 
western 300 acres of Puthanarayairam which con¬ 
sisted of two sub-blocks. He had cultivated 273 
acres out of the same as 27 acres had already been 
sold in revenue auction. After the harvest of 1124i 
he admitted, that he surrendered possession of tb0 
southern 140 acres & retained posseEsion of the 
northern 133 acres, of which the disputed 129 acres 
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formed the major portion. He was in continued 
possession of tbe property ever since be became the 
leasee in 1123. Neither Job, tbe alleged lessee for 
11S5, nor Thomman Mathan the auction.pnrcha-er 
for 1126, had ever obtained possession of the pro¬ 
perty. There could therefore be no occasion for Job 
to surrender tbe property after the cultivation of 
113S. The auction conducted by the 2nd counter- 
petnr. in 1125 could not bind him or his right in 
the property, he bad even hypothecated the stand¬ 
ing crop in the property in 1126 to the Director of 
Agriculture to get the manure f^r this & other pro¬ 
perties. He had tbertfore the right to continue in 
possession & tbe auction of tbe State in dispossess, 
ing him was wrong & illegal. 

[5] Both aides bal produced some documents Sc 
those that were admissible bad been marked in the 
case. It was admitted that in the auction held in 
1123 the petor. bad taken 300 acres for cultivation. 
Tbe cultivation in that area was on a oo operative 
basis. Kayal paddy lands were divided into several 
blocks. There would be several persons owning the 
definite portions in each block. Tbe cultivation of 
each block could be conducted only if all tbe 
owners co-operated & made preparations for the 
cultivation. The ring bunds had to be renewed & 
in most oases tbe intermediate bunds bad to be put 
up. Tbe water from tbe entire area had to be 
drained, for which contract bad to be given for 
pumping out water. If any one of tbe owners was 
not in a position to cultivate bis portion of tbe 
laod it would be causing undue hardship to the 
other owners, so that the ntcesaary provision bad 
been introduced in the Irrigation Act to enable the 
State t5 step in & remedy the evil. They had 
appointed a Special of^cer for this purpose, Sc on 
the consent of the owners ho would lease out each 
block by auction for the definite pu'-poss of paddy 
cultivation. The auction would be to cultivate 
paddy for one year, so that the bidders were to 
surrender the property after cultivation. This is the 
custom in that locality & this is admitted by the 
pstnr. in one of bis petns. to the 2 ad counter.pelnr. 
EX. B is tbe copy of that petn. It was admitted 
there, that as per tbe rules under which tbe auction 
was held, & according to the custom, the successor 
lessee would be entitUd to enter upon tbe land 
only after tbe I5tb Medom of each year. As men. 
tioned already, the petnr. was the lessee for 273 
acres for the cultivation for the year 1134. This is 
borne out by Ex i the auction diary. The petnr. 
would say that aftir he collected the crops in the 
year 1124, be surrendered 140 acres out of this & 
retained possession of 133 acres. But he did not say 
to whom he surrendered 140 acres. But it could be 
seen from Ex II (a) the auction diary that the 
person who paroba?ed the right to cultivate the 
said land in 1124 bad cultivated the same. Under 
cl. (ql of S. 108 , T. P. Aot, the lessee is to surrender 
tbe entire lease-hold to tbe lessor. He did not give 
any oxpln. as to how under law he was entitled to 
surrender a portion of the property he cultivated, 


retaining another portion with him, though botlv 
the portions were obtained by him under the earner 
transaction. Tbe right to cultivate these paddy 
lands would not come strictly under the category' 
of “leasts” as defined in the T. P. Act, These lands- 
were leased out for tbe specific purpose of cultiva- 
ting paddy. He could not use the land for any 
other purpose, so that he could not get exclusive> 
right to enjoy the Eo-oalled lease^hold. Though tbie> 
arrangement was called a lease-hold right, tbe mrre> 
use of such loose terms would not by itself confer 
on him all the rights of a lessee as is ordinarily' 
understood. Apart from this, it had to be seen 
whether he hid cultivated the said 139 acres in tbe- 
year 1123- Admittedly, be bad not purchased that 
right in auction, It bad been purchased in auction 
by bis brother Job. The petnr. wou'd say that Job 
did not cultivate the land. Ex. 11 (o) of Meenom 
1125 a petn. filed by some of the owners & cultiva¬ 
tors before the Puoja Special Officer not to auction 
the land but to allow them to bold the land on the 
terms of the previous year, would clearly indicate 
that Job was one of the cultivators. The auction 
diary Ex. II (a) would show that Job had purchas- 
ed iu auction only this property. He could there- 
fore come in as a cultivator in ex. ii (o) only if be 
had cultivated the plot be bad purchased in auction. 
In Ex. II (o) this Job was the 9th signatory. Nc 
doubt, tbe petnr. also had signed (be petn. He 
was the lOtb signatory. Ho had not purchased any 
property in auction. But he had stated that out of 
133 acres retained by him, four acres had been 
purchased by one Joseph Thomas in ttvenue 
auction Sc that he had attorned to him, He might 
have cultivated the said four acres, cr he might- 
have helped his brother Job in the cultivation ot 
129 acres At any rate, ex. h (a) & ii (o) would 
show that he could not have cultivated tbe said 
129 acres in tbe exercise of any legal r ght. In 
1125 he had applied for manure from tbe agricul¬ 
tural dept. The agricultural dept. refd. the matter 
to the Tahsildar, Ambalapuzha, The latter sent 
Ex. D certificate stating that the petnr. was the 
owner of 22 acres Sc 40^ cents of paddy land & one 
acre Sc 5 cents of garden land, Sc that the manure 
could be advanced on the security of these pro¬ 
perties Sc ah'O on the standing crops in the paddy 
lands cultivated by him. Pursuant to this he had 
executed an Udampady Ex. A to tbe Director of 
Agi’i.ulture where all tbe properties mentioned in 
Ex. D were included. He had also included there 
the standing crops on 133 acres in D- block. There 
was no certificate issued by the Tahsildar as to 
whether tbe petnr. had cultivated the said 133 
acres mentioned in Ex. A. At any rate, it would 
be seen that his brother Job was an attestor to 
Ex. A. Though Job was the actual person who 
cultivated the land his attestation to Ex. A was 
sufficient to indicate that he would not advance 
any claims to the crop in case the Director ol: 
Agriculture was forced to procted aga'ust the 
standing crops. Apart from this, Ex. A has no pro. 
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bative valae to bold that the petnr. was the person 
who aciuiliy caltivited the land uader any legal 
right. The evidence afforded by Bxs. A & D are 
not sufficient to hold against the auction diary 
Ex. II (a) supported by the affidavit of a responsi- 
ble officer, like the and oouater petnr. 

[6] Eeliance was also placed on the petnr. filing 
a suit in the Alleppey MunsiS's Ot. with Matban 
as the sole deft. & obtaining an injunction restrain. 
|ing him from entering upon the property. It can 
only be stated at this stage that it was rather un- 
fortunate that the Ct. issued ex parte orders of 
injunction when the dispute was one relating 
to possession of property. In such cases of dis¬ 
puted possession it would be highly improper for 
any Ct. to issue an order of injunction against any 
party unless a very strong case for the same was 
made out. Ota. issuing such injunctions as a matter 
|of course never seem to realise the hardship that 
'would be caused or the mischief that would be 
done as the result of such hasty acts. It may even 
he, that in certain cases, the injury may be irrepa>'a* 
ble, as in the present instance, for if Mathan was 
really in possession the injunction issued would 
certainly cause hardship. Again, if the pUf. suit 
was eventually dismissed, the resulting injury 
would te beyoul measure. Therefore, in oases of 
disputed possession, the Cts will ha well advised 
if they bestowed proper attention & exercised due 
care & caution before orders of injunction were 
nissued restraining a party from entering upon a 
property. In view of what we have stated already 
as to the petnr.’s right in the property in 1125, the 
ex parte order obtained by him would not be cf 
aoy help. On the materials before us, it U difficult 
for us to holi that the petnr. bad obtained (be 
right to cultivate these paddy lands in 1126 or that 
he really cultivated the lands. Being eo, be would 
hive no further right over the property for the 
cultivation of the land in 1126. On this short 
ground his petn. is to be dismissed. 

[7] On accountof injunction issued by the learned 
Muuaiff in o. S. 325 of 1950, Mathan could not 
enter upon the property to cultivate the land. 
Mathan was the recognised person entitled to culti¬ 
vate. To him alone the paddy required for the 
setd & cultivation expeneee would bs paid by the 
authorities. The petnr. would not be given any 
allowarca for this bs he was not the recognised 
ouUivator. There wss therefore a reasonable ap¬ 
prehension that the said 139 acres would lie fallow. 
This would certainly affect the cultivation of the 
remaining area in that block. The 2 nd couuter- 
petnr. admitted that these facts were brought to the 
notice of the Govt. & they in exercise of their 
powers under s. 4, AOt v [6] of 1950 requisitioned 
the land & directed him to arrange for the cultiva- 
tion. Exhibit E is that order. It had also been 
published in the Gazette. The petnr. would say 
that this order was ultra vires because it did not 
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It stated that if in the opinion of the Govt, it waj 
necessary or expedient so to do for maintaining', 
increasing or securing supplies of any essential 
articles or for arranging for its equitable distribu¬ 
tion & availability at fair prices or for directing, 
maintaining, storing or increasing the production 
of any essential articles, or for maintaining services 
essential to the life of the community or for pro¬ 
viding accommodation for officers orservants of the 
Govt, or for speoiGed persons or classes of parsons 
or for the holding of public offices, the Govt, may 
by order in writing requisition any property, 
movable or immovable, & may make such further 
orders as appear to them to ba necessary or es- 
pedient in connection with such requisitioning. 

[81 The powers given there are very wide & a 
similar provision had ocme up for consideration 
before a F. B. of this Ct, in diyamperumal v. 
Chief Secretary, (i950 K. L. T. 676 F. B ). In that 
case certain land was requisitioned for purposes 
specified in s. 19 of that Act. That section also 
provided that if in the opinion of Govt, it was 
necessary or expedient to do for securing the 
maintenance of public order etc., the Govt, may 
requisition. The discretion was absolute & no 
further question could arise upon it, unless it wa?, 
shown that ths requisitioning was actuated by 
mala fides or manifest fraud upon the statute or 
that the power conferred by the statute was 
utilised for some indirect purpose not connected 
with the object of the Act. Wasudeo Anant v 
Emperor, A. I. a. (36) 1949 Nag. 60 : (60 or. L. J. 
165 ) is also an autbority in support of this position. 
The circumstances already indicated would show 
that the Govt, apprehending that the land in 
question might remain fallow & cause loss to the 
owners, cultivators & the general public, requisi 
tiooed it. This Ot. in exercise of its powers is not 
to interfere in such matters in the absence of any 
invalidating circumstances. 

[9] Another objection raised was, that while 
requisitioning the land, no compeneation had been 
offered to the petnr. as provided for in s. 6 read 
with Art. 31, Const. Ind. The petnr. had no right 
over the land, & therefore no question of offering 
any compensation to him would arise in this case. 
The action of the Govt, is therefore perfectly 
justified. 

[10] In view of what we found above, the ques¬ 
tion whetbsr the petnr. is entitled to a writ in the 
nature of mandamus does not at all arise for consi¬ 
deration. We therefore decline to interfere in this 
matter. Wa dismiss the petns. with coats. Counter- 
pefenrs. l & 2 will get Advocate’s fee of Bs. 100 
iRs. one hundred) & the 3rd counter-petnr. wifi 
get Advocate's fee of Ra. 60 (Bs. fifty). 

Petition dismissed. 


give any reasons for adopting such a course. Sec¬ 
tion 4 of the above Act gave the Govt, wide powers. 
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[G. N. 89.] 

A. I. R. (38) 1931 Travanoore-Goohia 223 

Sankaran & Gangadhara Mbnoh JJ. 

Ithappiri Mathai cC* another — Applts. v. Sree 
Devi Antharjanam d others^Resps. 

Appeal Suit No. 704 of 1122, D/- 3-10 1950. 

(a) Malabar law—Illom—Suit against —Represen¬ 
tation -Civil P. C. (1908), O. 1, R. 8. 

Where the karnivaa of the illom dies during the pen- 
denoy of the suit A nobody is brought on the reooid as 
karnavan after hU death the defeot, Is fatal to the validity 
of the decree against the Illom. The faot that the next 
senior in age who under law became the kirnavan after 
the death of the deceased was already on the party array 
though not as such, will not oure the defect. Consequently 
the attachment & sale of illom properties in execution of 
the decree are illegal. [Para 5] 

Anno. C. P. C., 0.1. R. 8 N. 24. 

(b) Civil P. C. (1908). O. 21, R a2-(Tra.) Civil 
P. C.‘ O. 21, R. 20—''Shall Issue notice’'. 

The Ct. obtains iurisdlotion to execute the decree only 
after the issueof the notice as enjoined uaderO. 21, B. 20, 
0« P. 0., otherwise the salein execution is void. [Para 5] 

Anno. 0. P. 0,0. 21 R. 22 N. 3. 

K. T. Thomas — for Applts. T. N. 5it6ramania Iyer 
-^for Resp. No. 2. 

Gangadhara Menon J.—This is an appeal 
against the judgment & decree of the Dist. Mun* 
siff of Mavatbupuzha in o. s. 100 of 1118. 

[21 The pUfs two female members of a Nam- 
boodiri illom have brought tbe sait to set aside the 
decree & esecution prooeeiings in 0. 8. 265 of 
1101 of the Muvattupuzha Munsiff’s Ot. & to 
recover po^seision of the properties sold A deli¬ 
vered over to deft, l in execution of the decree 
with pastA future mesne profits. Tbe pUfs. alleged 
that the debt-bund whioh was tbe basis of tbe suit 
in 0. S. 265 of 1103 is DOt supportei by oonsidera. 
tion & illom necessity, that tbe decree was not 
validly obtained against the illom & that the exe- 
oution proceedings are fraudulent & invalid. Tbe 
deft. 1 deoied tbe allegations in the plaint & 
oontendoi that the decree A execution proceedings 
are binding on the illom. Tbe trial Ot. held that 
the debt-bond was supported by oonsideration & 
necessity; but it found that tbe decree in 0. s. 265 
of 1103 was not validly obtained against tbe illom 
and that it is enforceable only against defts. 2 
A 3 in that suit & the assets of the deceased 
Nilacantan Namboodiri. It was held that the pro- 
oeedings in execution are also invalid. Therefore 
the learned Munsifi set aside the decree & execu. 
tion proceelings as against the illom & allowed 
the pltfs. to recover possession of the properties on 
behalf of the illom with past & future mesne pro- 
fits. The legal representatives of deft, i have 
preferred this appeal against the above decree. 
The pltfs. have filed a memKandum of objeoUons 
to tbe findings recorded against them. 

[3] The learned Advocate for tbe reaps, does not 
seriously object—& we think rightly—to the find- 
ings of the learned Munsiff that tbe bend which 
formed the basis of the decree 0. s. 265 of ii03 is 
supported by oonddoration & nsceseity. That find¬ 
ing is, therefore, ooadrmed. 
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[4] The next qaestion is as to whether Ei. i 
decree & execution proceedings in 0. S. 265 of 
1103 are valid & binding on tbe illom. The learned 
Munsiff thinks that Ex. I decree was not validly 
obtained against tbe illom for Iwc rtasons, viz. 
(l) that tbe decree is not obtained egainst the 
karnavan of tbe illom as such A ( 2 ) tbit Raman 
Aryan Nambooiiri who was the karnavan of the 
illom on the date of the suit died daring the pen¬ 
dency of tbe suit & nobo5y was brought on record 
as bis legal representative. 

[ 5 ] It is contended that in Bx X plaint in O. 8. 266 

of 1103 Raman Aryan Nimboodiri was described 
as engaged in "Grihabharanam’* which 

meint that he was in management of the illom 
& that even if this description be deemed to be not 
sufficient to indicate that tbe karnavan was sued 
as such the allegations in the plaint clearly indi¬ 
cated that tbe karnavan was susd in his represen. 
tative capacity & that the pltfs. were seeking to get 
a decree against the assets of tbe illom. Therefore 
it is argued that in any event there was substan¬ 
tial compliance with tbe provisions of law. Assum¬ 
ing that this position taken up by tbe appUs. is 
correct, still as pointed out by the learned Mun- 
siff Raman Aryan Namboodici who was admit¬ 
tedly tbe karnavan of the illom died daring tbe 
pendency of tbe suit & nobody appears to have 
been brought on record as his legal representative. 
Ex. E death register shows that Raman Aryan 
Nambeodiri died on 11.6-1103. The decree in the 
case was pis-ed on 22-8-1103 long after tbe death 
of deft. 1 . Even taking it that deft. 1 was implea¬ 
ded in the euit as karnavan of the illom nobody 
wai brought on record as karnavan after his death. 
We think that this defect is fatal to the validity 
of the decree against the illom. It is argued that 
the next senior in age who under law became the* 
karnavan after the death of deft. 1 was already 
on the party array though not as suob, that tbe 
defeot if at all in not bringing him on record as 
the karnavan was only an irregularity A not an 
illegality which would vitiate the binding charac¬ 
ter of the decree against the itbm. We are unable 
to agree with this contention. As long as the 
karnavan of the illom was not brought on record 
as such after the death of deft. 1 in the eye of 

the law there wis no representation of tbe illom 

in tbe suit & so tbe decree obtained cannot be 
valid & bindiog on the illom. We ate, therefore, 
of tbs view that Ex. I drcroe is not valid & bind- 
ing on the ill cm of the pltfs. The attachment & 
sale of tbe illom properties on the baeia of the 
decree which is not binding on tbe illom ace, there, 
fore, invalid. It is also seen that notice under 
o. XXI, R. 20 . C. P. 0. was not issu d to deft, la 
in the case. The Cc. obtains jurisdiction to execute 
the decree only after the issue of the notice as 
enjcin:d under o. XXl, R. 20, 0. P. 0, The 
sale in executicn is void, for this reason' also. 
But the execution proceedings are liable to be set 
aside on the sole ground that the decree is not 
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validly obtained against the illom and that oonee- 
qnently the attaohment & sale of ilJom properties 
were illegal. The decree of the Court below is, 
therefore correct & does tot call for any inter- 
ference. 

[6] No other pftint was urged in appeal. 

[7J In coohrmation oi the dtcree of the trial 
Ot. we diflmies this appeal with coats. The memo¬ 
randum of objections is also dismissed with costs. 

D,H. Appeal and objections dismissed. 


[G, N, 90.] 
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Govinda PillaI & Ganoadhara Mbnon JJ. 

Jacob Syriac Nidhiri d others — Applts. v. 
Nagendra Prabhu Krishna Prabhu d another — 
Besps. 

A. S No. 403 of 1124 (T),D/ 13-11 1950. 

Civil P.C (1908), S. 144—Possession obtained other¬ 
wise than in execution—Travancore Civil P. C-, S« 108 
—(Restitution). 

It is not neoessaiy for the application of this seotioo 
that p'^esession ot property should have been obtained in 
execution of the decree which was sabsaquently reversed. 
The seolioD would apply even if poeseaBton of the property 
was taken otherwise than by ezecutioo provided it wae 
obtained under cover of or in oonsequenoe of the decree. 

[Para 1] 

Anno. 0. P. 0 , B. 144. N. 25. 

N. K. Narayana Pillai—for Applts; N, Devaresa 
Kammath—for Rssps. 

Govinda Pillai J.—The pltf. is the appU. He 
had filed the suit for a declaration of bis right to & 
possession of the plaint scheduled property & for 
an injunction restraining the deft, from entering 
upon the property. The suit was decreed by the 
trial Ct. but that decree was revad. in appeal by 
the H. 0. so that his suit was dismissed. After the 
H. 0. deoiaioD, the deft, filed a petn. that the pltf. 
got into posaearion of the plaint property under 
cover of the trial Gt. decree & restitution should, 
therefore, be ordered. There was no delivery of 
possession tbreugh Ot. & the nature of the dtoree 
passed by the trial Ct. was only a declaratory one 
BO that poBseaaion through Ot. was also not contemp¬ 
lated by the deorte. The defence case, that the 
pltf. secured possession under cover of the decree 
has therefore to be scrutinised by the Ot. below 
before ordering re-deliv»ry of pOBsessioD. It is u/s. 
108, 0. P. 0.,that restitutiouis claimEd by the deft. 
It is now settled law that it is not necessary for the 
appln. of this section that possession of property 
should have been obUined in execution of the dec- 
ree which was subsequently reversed. Vide Bara 
Chandra v. Ohintamoni, 21 I. C. 84 (Cal), Sheo» 
dihal Sahu v. Bk-wani, 29 ALL. 348: (4 A. L. J. 
188) and Salehon Sha v. Zawar Hwjsfltw, a. I. B. 
(28) 1941 Lah 343: (l97 i.G 674). The section would 
therefore apply even if posaeesion of the property 
was taken otherwise than by execution provided it 
wae obtained under cover of or in consequence of 
the de-cree. The rubng in Satekon Sha v. Zawar 
Hutsain, A. I. R. (58) 1941 Lah. 343: (197 I. 0. 674) 
bad even gone to the extent of holding that resti¬ 


tution of possession of immovable property oonlfl 
be ordered under this section, bat where possesaioB 
is obtained by the D.-H- indepenrent of & in 
opposition to the decree this section will not apply. 
The ruling in Periaswamy v. Karuthiak, A. I. B. 
(5) 1918 Mad. 1293: (39 I- 0. 933) & Oovinda v. Munu 
swami, A I. R. (24) 1937 M»d. 316: (168 I. 0. 926) 
are in support of this position. So before ordering 
restitution the Ot. has to consider whether the pltfa*. 
present possession of the property is under cover 
of the decree obtained by him in the trial Gt. or 
not. 

[2] Thus besides the issues raised by the Gt. 
below we raise an additional issue whether the 
pltf. entered into possession of the property after 
the date of the trial Gt. decree & if so when 
he obtained snob possession. A finding on this iseue 
is very material for the purpose of invoking S. 108i 
C. P. G. to give possession to the deft. We would 
therefore in modification of the order of the lower 
Ct. direct the same to consider tbie question after 
taking evidence if neoeBsary before final orders 
are passed on the deffe.’s petn. The case will be sent 
back immediately to the Ot. below for enquiry A 
disposal in the light of the observations made 
above. The parties will suffer their costs of this 

petn. 

j),H. Order accordingly. 

[C. N. 91.] 

A. I. R. (38) 1951 TraYancore-Coohin 226 (2) 

Kunhi Raman 0, J. 

& SUBRAMANIA lYKB J. 

Ouseph Ouseph^Applt. v. Minister of Food^ 
Travancore Vochin State d another — Besps, 

A. S. No. 684 of 1950, D/- 80.10.1960. 

Const. Ind., Art. 226—Attempt to circumvent procee¬ 
dings in Ct. 

If B party, knowing that bis opponent has either approa- 
ched the Ct. or it taking steps to approach it for a certain 
sproifio relief, does anitbing to make the grant of the 
relief, by way of prevention, inefiective. the Gt has always 
jurisdiction to paia orders even in ordinary cases, in a 
mandatory form & to direct restoration of the status quo 
ante in the manner & to tke extent possible. It will be an 
a fortiori cMe when the relief claimed is for a grant of 
any of the writs or directions contemplated by Art. 226 of 
the Const. Ind. ' [Para 13] 

K. 8. Sebastian^for Applt,; A. Sankara Pillai, Qovt» 
Pleader—for Resps. 

Subramania Iyer J. —Th^s is an appeal filed 
against the order passed by^ our learned brother 
Koshi J. on 29-9-1960 dismieeing o.p. 39 of 1960 on 
the file of this Gt. 

[ 2 ] The said 0. P. was filed for the issue of» 
writ of ctrtiorari to bring up & quash the order 
passed by the Govt, on 6-6-1950 directing aoqntsi- 
tion, for value, of a certain quantity of paddy 

under the proviiions of the Travancore-Goobio 

Public Safety Measures Act V [6] of 1960 A th® 
rules framed under 9. 3 thereef & a consequent 
writ of mandamus directing the Govt, to teleaW 
the eaid paddy to the petnr.. applt. 
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[3l The patnr.-appU had 61ed an earlier aopln. 
in this Ot, o. p 3i of 19BO, for a like relief in res¬ 
pect of an order passed by the Civil Supplies Gomr. 
relating to the game paddy. This 06 rejected that 
petn. on the grouad that the petnr, is entitled to 
a remedy by way of an appeal to the Govt. The 
petnr. accordingly did appeal to Govt, but the 
order of the Govi. in appeal being adverse to him, 
he has now o^me up again to this Ot. & filed 
O. P. 39 of I9fi0. 

[4l Oq 9 9.1950, on which date o. P. 39 of 1950 
wag filed, the applt. filed another petn. o, M. p. 
1366 of 1950, in this Ot. for an injunction restrain¬ 
ing the Govt & their oflQcers from taking possession 
of the paddy in question. Notice was ordered upon 
this appln. on the seme day & the matter was pos¬ 
ted for hearing on the lath. Notice was given to 
the Advocate.General on the same day, as seen 
from a memo filed in this case. It is stated on 
behalf of the applt. that notice was served on the 
Tahgildar AlU ppey the very same day, though 
at ab)ut 9 p. M. at night. On the 12 th this Ct. 

pagspd the following order on 0. M. p. 1366 of i960: 

“Tha learaed G)vt. Pleader wanted a week to get down 
record* from the Gevt. to argue the main petn. Thia petn. 
is allowed. ThA counter-petors. are reetrained from taking 
possession of the paddy, which they have not already 
taken possetsion of, for a period of 10 days.” 

Ofl the lyth arptember an affidavit was filed on 
behalf of the State to the effect that the paddy in 
quesbiOQ was actually taken possession of on the 
loth instant $l distributed to the public in ignorance 
of the applt. having approached this Ot. k filed 
petna, as aforesaid. In the oounter-atfidavit filed on 
behalf of the applt the next day, this statement is 
sought to be a intradioted, but there is no definite 
averment that the p*ddy has not bean diatributed 
as sworn to in the affidavit. On a2nd September 
the matter came up for hearing & was ultimitely 
disposed of on 29th September by the order which 
is appealed against. 

f6] Th paddy in question was stocked in tha 
granary ba’ongmg to tha wife & children of Puthi. 
yillath Dimodhran Namboodiri. The wife & child, 
ran belong to a Naic Tarwad Cilled NemniaLas!ieri 
House. Dam'dacaa Numboodiri’s wife is called 
Kunhukutty Parvathi Amma. He baa a son by her 
called Neelaktnta Ponioker Narayana Panicker. 
who is 8'ated to be a griduste. 

[6j In connfotion with an enquiry regarding this 
stock of paddy, the authorities appear 1 1 h%ve gone 
to the place in April 1950 k measured 375 paras k 
sealed the granary containing toe bilaoce. On the 
l3t of M%y,statements were taken from Dimodaran 
Namboud.ri, his wife Parvathi Am-na & their eon, 
the eaid Narayana Panicker, which reveal, d that 
the paddy in juastion belonged to one Moolechenl 
Ougeph Onacko to whom the granary had be.-n lot 
for rent. Damodaran Namboodiri, the father is 
stated to be in management of the affairs of the 
tarwad; Narayana Paoicker is not a permanent 
resident of the house, butia more often away from 
the place on business. ,Tbe attestation made by 


Narayana Paniokjr to the mahazar prepared in 
April when the authorities came to the place on the 
first occasion indie iting that the stock of paddy 
belongs to the applt. was in ignorance of the real 
state of affairs whiob he came to know from hia 
father afterwards as he was not at home at the time. 

[7] It is the order passed by the Comr. of Oivi! 
Supplies upon the aforeiaid k other material that 
led to the first O. P, 21 of i960 already mentioned. 

[8l The applt.'s real grievance would appear to 
be that he would be unable to ouhivate hia land 
to the extent of 70 acres for want of seed paddy 
which was in the stock of paddy in question & that 
he is not even given the price of the stock of paddy 
acquired by the State. 

[9] It is stated that Damodarau Namboodiri who 
mentioned in his statement dated las May that 
Oaseph Chaoko is the owner of the p'ddv has gone 
back upon that statement subsequently & a oepted 
the title of the applt. to the paddy, the statement 
of the lat of May being sought to be got over on 
the alleged ground of undue iofluenoe exerohed by 
certain snbjrdinate ofificers of Govt. It also appears 
that subsequently Ouseph Cbaoko himself filed an 
afifidavit disowning title to the stock of paddy & 
accepting the applt.'s tide thereto. 

[10] Sri Sebastian, the learned ocunsel for the 
applt. raised various questions in the course of the 
argument. He contended that Act v [ 5 ] of I 960 
under which the State to k action in acquiring the 
paddy is ultra vires, the orders of Govt, pupor- 
ting to act under the said statute are also ultra 
vires & that the applt. i:? entitled to bav*- his funda¬ 
mental Tight of property enforced by appropriate 
writs issued by this Ot. 

[ 11 ] The subject-matter of the relief sought viz., 
the stock of paddy having now ceased to exist by 
having been distributed to the publ.o for consump¬ 
tion, there is no ue^d to consider the various ques¬ 
tions raised by the applt. as a decision thereupon 
would not lead to the grant of any effeodve relief 
in the absence of the subject-matter. The learned 
counsel for the applt. did not attribute any bad 
faith to the several Tahsildare or their superiors 
who had occasion to couoern themselves in this 
matter & fairly agreed that they may be laken to 
have acted bona fide under the circumstances dis- 
olostd in th) case. 

[ 12 ] Mr, Sankara Pdlai, the learn^^d Public 
Prosecutor appearing on behalf of the State men- 
tioned that in view of the aOidavit fiUd by the said 
Ouseph Chaoko, disowning the title to the stock 
of paddy, there would not be difficulty in the 
applt. getting the pc.ce of the stotk ofpiddy acqui. 
rtd by Govt, k distribut-d to the publio. He rho 
stated that the Govt, have made amrgements to 
supply cultivatora with the s^ed paddy required for 
cultivation k that the pgtnr. would, on appln., be 
8uppli*d with the rpquTed quantity of setd paddy. 
Uodec the oircumssanoes, the order appealed 
against hag to bo onfiemed th lugb not exactly for 
the reasons mentioned therein. 
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[13] We oannot help remarkiog that soiioa 
having been served upon the Advooate-General as 
alsD on the Tabsildar on the day on which the 
appln for injunction was filed & notice ordered, 
the acquisition & distribution of paddy the next day 
when the matter stood posted for hearing in this 
Cfc. two days later, would lead to a strong suspi. 
olon that there was an attempt to circumvent the 
|proceedir)g3 in Ofc. 1( a party, knowing that his 
opponent has either approached theCt. or is taking 
steps to approach it for a certain specific reliefi 
dees anything to make the grant ot the relief, by 
way of prevention, ineffective, the Ot. has always 
jurisdiction to pass orders even in ordinary cases, 
in a mandatory form & to direct restoration of the 
status quo ante in the manner & to the extent 
pcssible. It will be an a fortiori case when the 
relief claimed is for a giant of any of the writs or 
directions contemplated by Art. 226, Const. Ind. 
But however strong the suspicion may be, it oan- 
noG take the place of evidenced we have to proofed 
on the strength of the affidavit to the effect that 
the acquisition & distribution were made in igno 
ran3e of the proceedings in Gt. which may perhaps 
be true as the mabazar prepared at the time of 
acquisilion shows that the acquisition was made 
pursuant to an order issued by the Comr. of Civil 
Supplies on 7-9-1950, that is. two days prior to the 
appib. pelnr. filing his petn. in this Ob. We shall 
content ourselves with observing that the Govt, 
should not countenance dubious tactics being pur- 
sued by tbeir departmenta or servants. 

[14] The appeal is dismissed. In the oiroumstan- 
ces, we make no order as to costs. 

[I5l Kunhi Raman C. J.— I concur. 

Appeal dismissed. 

[C. N. 92.] 
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Koshi j. 

Thomas VarJeey — Petnr. v. Idicula John — 
Cotinter Petnr. 

Cr. Bevn. Peto. No, 193 of 1950, D/- 22-11 1950, 

Cr. P. C. (1898), Ss. 133, 139A — Travancore 
Cr. P. C., Ss. 130, 137 — Written statement denying 
existence of public right-Petnr. ordered to produce 
evidence—Ex parte final order—Validity. 

Id pursuance of a preliminary order passed o/S. 130, 
Tr. Cr. P. C. A appeared before the Ct. & filed a written 
statement denying the existence of the public tight of way 
claimed by B. Thereafter the case was posted for B’s 
evidence. On that date A being absent was declared ex 
parte & the Ct. after recording B’s evidence passed a final 
order. 

Held that the order calling upon B to lead evidence 
u/S. 134 without making the enquiry contemplated by 
S. 137 was without jurisdiction & the subsequent proceed' 
ings would all be void. [Para 2] 

Held further that notwithstanding A'$ absence cn the 
date of the final order the Mag. should have given him 
an opportuoUy to lead evidence in the enquiry contemp" 
lated by S. 134 or 135. The order passed contrary to these 
provisions could not be sustained & the curative provisions 
of the Code were of no avail to validate it, (Para 3] 

Anno. Cr. P. C., 8. 139 A N. 4, 9. 


T. K. Joseph^for Pcfnr.; C. K. Sivasankara Pon4c^ 
—for Counter Petnr. A 

Order.—The revn. is directed against an ordro 
of the Division First Class Mag. of Koitayan^ 
making absolute a conditional order passed u/s. 130^ 
Travauoore Or. F, C. The order was challenged on 
the ground that the Mag. had not in making the 
first order final conformed to the procedure preorib- 
ed by the provisions in obap. 10. 

[2] On receipt of the preliminary order the 
present petnr. appeared before the Ct. & filed a 
written statement denying the existence of the 
public right of way claimed by the petnr. hsfoie 
that Ct. Thereafter the case was posted for the 
evidenoa from the side of the latter & ultimately on 
6-5'1960 the Ot. passed the final order after declar¬ 
ing the present petnr. who was absent ex parte & 
recording the evidence of the pe'nr in the Ot. 
below. The learned Mag. would seem to have 
omitted to notice S. 137 (iS9A under Or. P. 0.) 
altogether. Under that section when a person 
against whom the preliminary order is made 
appeared before the Ot. the Mag. had to question 
him as to whether be denied the existence of the 
right claimed & if be denied such right an enquiry 
has to be held as to whether there is any reliable 
evidence in suppoit of such denial. Farther pro¬ 
cedure to be adopted in the case will depend upon 
the result of such enquiry. No enquiry as contemplat¬ 
ed by the section was held at all in this case Decided 
oases go to show that when the party against whom 
the right is claimed denies it in bis written statement 
to call upon the party who claims the right, to lead 
evidence u/s, 134 (l37) would be without jurisdic¬ 
tion & that the subsequent proceeding would all bf ^ 
void. See Dhananjoy Pal v. Nagendra, A. I. R. ■ 
(17) 1930 Oal. 144 : (31 Or. h. J. 767) & Manohaf 
Lai V. Emperor t A. i. R. (18) 1931 Lab. 62 : 
(32 cr. L. J. 631). 

[3] Assuming that what enquiry the Mag. held 
in this case was that contemplated by s. 187 bo 
was not entitled to pass the final order at the con¬ 
clusion of (bat enquiry. The section contemplates 
two stages in the enquiry so much so the Mag. 
was after finding that there was no reliable evidence 
in support of the denial of the right claimed, bound 
to proceed to hold the enquiry u/s. 134 or 135 as tha 
case may be. Notwithstanding the absence of the. 
present petnr. on the day on which the final ordexi 
was passed the Ot. bad to give him an opportunity! 
to lead evidence in the enquiry contemplited byj 
S. 184 or 135. The order passed contrary to thO;e| 
provisions oannot be sustained, and the curativel 
provisions of the Code are of no avail to validatej, 
it. See Changu v. Surajpal, A. I. B. (36) 1948 Oudbf 
19 : (48 Cr. L, J. 666) & Lai Behari v. Jatindft^ 
Chandra, a. I. B. (36) 1949 Cal. 67 : (49 Or. h. J. 
608*. 

[ 4 ] The lower Ot.*a order has therefore to be 
vacated & I order accordingly. The case must go 
back to the learned Mag. in order that he may t^Y 
it again according to law/During the course of tha 
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argamentB the pebnc's Ojuasel stated that the Testament & she is also appointed exeoutor there* 


reap, here had already filed a oivil salt to establish 
the right be claimed ia this prooeeding. That fact 
was not a^mit'ed by the resp’s. Counsel. Before he 
le.commences the enquiry the learned Mag. will 
ascertain whether there is su h a suit. H there *18 
one, be will do well to oonsidet whether it is 
necessary for him to proceed with th'S case. The 
revn. petn. is allowed & the case remitted back as 
indicated above. 

K.S. Revision allowed. 

[G. N. 93.] 

A. I. B. (38) 1951 Travanoore Cochin 229 

KoSHi & Gangadhaba Menon JJ. 

P. V. Annaswami — AppU. v. R. Janakt 
Ammal and another — Besp?. 

a. S. No. 207 of 1125. D/- 29-11-1950. 

(a) Succession Act (1925), Ss. 218, 222—Probate Ct. 
— Duty of -Question of title —Probate. 

It la DOt the proviooe of a probate Ct- to go into the 
question of title, with reference to the property of whioh 
the will purports to dispose, or the validity of each dispo* 
sition t Cuss law Beferred. fParaS] 

Anno- SucoessioD Act, S 219, N. 8; S. 222, N 5. 

(b) Succession Act, (1925), S. 228 — Travancore 
Probate & Administration Act S. 16 — Word “may” 
if to be interpre ed as “shall’*—Discretion of Ct. 

It is no doubt au accepted rule of Interpretation that 
though prima facie the word “may” Is an enabling word, 
under certain circumstances that word may have a oom* 
polsory force. From the oootext in whioh the word occurs 
in 8. 228 (oorresponding to 3. 16, Travanoore Probate & 
Administration Act) or from the scope & object of the eeo- 
tioD it is diOicult to bold that the legislature has used the 
word In the sense of that oompulsocy meaning. As the 
plain words of the section indicate, the disoretion is of the 
Ct, & a caveator omnot, as of right, claim to have the 
question of the genuineness of the will or o'.her similar 
questions tried over again. [Para «] 

Anno. SuocesTion Act, 3. 228, N. 1. 

(c) Succession Act (1925), S. 227—Judgment of Pro¬ 
bate Ct. if judgment in rem—Probate. 

The deoisioQ of the Ct. granting probite is a judgment 
in ‘rein Si binds the consenting party to that Ct, in the 
same way as be had opposed the grant there. [Para H] 

Anno. Sucodseion Aot. S. 227, N. 2. 

(d) Succession Act (1925), S. 228—Travancore Pro¬ 
bate & Administration Act, S. 16 — Grant of probate 
under Section. 

8. 228 (corresponding to 3. 16, Travancore Probate & 
Administration Act) authorises a Ct. to grant letters of 
administration with a copy of the authenticated copy of the 
will produced annexed & not to grant a probate. Where, 
however, an appln, for probate is made under the section 
the error is only technical Sc the appln. can be allowed to 
be amended. (As in this oaee no objection was raised in 
both the Gta. Ct. directed Issue of letters of adminiatration 
without formal Bmendmcnt.) [Para 15] 

Anno. Succession Act, S. 228, N, 1. 

S. Boothalingom Iyer-for Appit.; K. Venkiteswara 
Iyer and V. Bamchandra Iyer—for Resp. 1. 

Koshi J—The applfc. lodged a caveat in the 
matter of an appln. made u/s. 16, Probate & Ad. 
ministration Act li [2] of 1105, by his deceased 
brother’s widow before the Diet. Ct. of Quilon to 
extend to the then State of Travanoore the probate 
granted to her by the H C. of Madras in o. p. 271 
of 1941. The widow, who is resp. 1 to this appeal, 
is the sole legatee nnder her husband’s last Will & 


under. Probate was granted to her with respect to 
the will by the Madras H. G. on 27-11-1941 & the 
appln. giving rise to the prefent appeal was made 
to the lower Court on 4-2 1949, bub it was not nntil 
28-9-1949 the Appit, entered the caveat. Another 
caveator was Seetbammal, the mother cf the testa¬ 
tor & the appit. She ia resp. 2 to this appeal. 
The main opposition to the appln. wa?, however, 
by the Official Liquidator of the Travanoore 
National & Quilon Bank Ltd., (in liquidation). 
The Bank was the testator’s main creditor. The 
Ol. below overruled all opposition & allowed resp. 
I’a appln. The Bank as also the mother accepted 
the decsion, bub the appit. has preferred this 
appeal against it. 

[2] In the caveat filed by the appit. it is stated 
inter alia that the will is not one executed with the 
free will & consent of the testator. But reading the 
caveat as a whole, it would appear that the main 
ground on whioh the appln. was sought to be 
resisted by the appit. was that the testator had no 
disponng power over any of the assets be purport, 
ed to leave, that they belonged to a joint family 
which consisted of the testator (the manager there¬ 
of), the appit. their mother Seethamal, re?p. l & 
the wife & children of the appit. The caveat also 
goes on to say that resp. 1 was allowed to proceed 
with her appln. before the Madras H. 0. for pro¬ 
bate without opposition as the result of some 
arrangement entered into between resp. 1 on the 
one band & the appit. & others on the other Sc that 
the opposition to the appln. in the Ct. below was 
necessitated by reap. l*s unwillingnfss or refusal to 
carry out certain of the obligations undertaken by 
her while the proceeding before the Madras H. C. 
was pending- It further shows that subsequent to 
the grant of probate by the Madras H. 0. tripartite 
arrangement bad been come to between the appit. 
resp. & the official Liquidator of tbo Travancore 
National & Quilon Bank Ltd., to the effect that out 
of the testator’s asFets held by tbe Bank a sum of 
Rs. 26,000 should be given to the appit. in lieu of 
bis claims. 

[3] The lower Ct’s. order is mostly taken up 
with the objections raised by tbe Official Liquidator 
of the B'lt k, but we are not concerned with Ihem 
here in this appeal. The ol jeotions raised by the 
appU. & resp. 2 are disposed of by the learned 

Judge in one short para, which reads thus : 

“1 a!s) find no force in the oonteotions raieed by Mr. 
Anoaswamy & bis mother that they had no knowledge of 
tlie will Sc that tbe assets eobeduled to tbe petn. are joint 
family properties f^ r tbe reasons that Mr. Annaswamy, on 
bis own admission, has been a consenting party to the 
issue of a probate by tbe H. 0. of Judicature, Madras Sc 
that there is not an iota of evidence to show that they are 
joint family properties." 

[ 4 ] In the appeal the applt.’s learned oouneel 
raised two main contentions. Firstly it was argued 
tbe appln. could not have been granted unless the 
will was proved afresh in this jurisdiction, that ia 
before tbe Ct. in which the appln. was made. What 
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was urged was it was not enough that the pro¬ 
pounder had proved the will before the Madras H. 
0. wbioh granted a probate to her. The second 
ground raised in the appeal was a repetition of the 
ground urged before the lower Ot. that the testator 
had no disposing power over the assets proposed to 
be dealt with by the will & that they all belonged 
to the joint family of which he was the manager. 

[6] The latter point can easily be disposed of. It 
has been settled by a long line of decisions that it 
is not the province of a Probate Ct. to go into the 
question of tide with reference to the property of 
which the will purports to dispose, or the validity 
of such disposition. In the case reported in Mama- 
Chandra v. Bamahai, A. I. R. (24) 1937 Bom- 341: 
(170 I. 0 960), Broomfield J. has summarised the 
effect of the important decisions bearing on the 
pomb as follows at p. 355 of the report : 

“The grant of probate to an executor does not confer 
upon him any title to property which the testator had no 
right to dispose of; Behary Lall v, Juggo Mohun^ 4Cal. 1*. 
(2 C. L. R 422). TheCt. is-not justided in refusing pro* 
bate because the tpslator had no power to dispose of some 
or even all of the property he purported to deal with; 
Barot Parshotam V BaiMv,li,l% Bom. 749. Probate is 
decisive only as to the genuineness of the will & of the 
right of the executor to represent the estate. It decides no 
question of the disposing power or the existence of dispos¬ 
able property ; Bal Oangadhar T\lak v. Sakwarhai, 26 
Bom. 792 : (4 Bom. L. R, 637) It is not the province of 
the^Ct, in probate proceedings to go into questions of title 
& it has long been the settled practice of this H. C. in 
applns. for probate or letters of administration not to enter 
into the question whether the deceased’s property is joint 
or separate : Ochawafam v. Dolatram, 28 Bom. 644 : (8 
Bom. L R 966). Probate gives no efficacy to the provi¬ 
sions of the will; it is merely proof of its contents J Khaw 
Sin Teh v. Chuah Booi Qnoh Neoh, 49 I. A. 87 : A. 1. R. 
(9) 1922 P. C. 212.” 

[6] The judgment Sir Lawrence Jeukina C. J* 
delivered in Ochawaram Nanbhai v. Dolatram* 
28 Bom. 644 : (6 Bom. L. R. 966), ia a short one & 
that can with advantage be quoted in this context: 

‘‘The point urged on behalf of the applt. is that the 
deceased was, at the time of his death, joint in family 
& entitled only to joint property; so that Letters of Admi¬ 
nistration could not be granted, as though be bad left 
separate property. But in Bombay it has been repeatedly 
held that on applns. for probate the Ct. will not enter on a 
question as the title to the property which the testator 
by hia will purports to leave. Eormusji v. Bai Dkanbaijit 
12 Bom. 164 & Barot Parshotam v. Bai Muli, 18 Bom. 
749 may be refd. as illustrations in point. Nor is this doot- ' 
rioe peculiar to Bombay; the same view prevails in Cal¬ 
cutta & Allahabad ; Behary Ball v. Juggo Mohan, 4 Gai. 

1 : (3 C. L. R 422'; Arunmoyi Dasi v. Mohendra Nath, 

20 Cal. S88 and Birj Nath v. Chandra Mohan, 19 All. 
458: (1897 A. W. N. 106). It is urged these cases do not 
touch the present, because here the Ct. is asked not to 
grant probate, but Letters ot Administration. The p-tn, 
however, alleges property in the deceased, & the reasons 
operating to limit the scope of the inquiry, when probate ia 
sought, are equally applicable to a pstn, for Letters of 
Administration. This was recognis^^d by the Allahabad 
H. C. in B\rj Nalh De'sease 19 ALL. 458: (1897 A. W, 

N. 106) & was actually decided in Raghu Nath v iff. 
Pale Koer 6 Cal. W. N. 345. Nor does the matter rest 
there; for, on inquiry from the Testamentary Registrar, 
Mr. Dimji N. Ba^ aji, an officer of very great experience, 
we learn that the invariable practice on the Original Side 
of this Ct. 18 , in applns, for Letters of Administration, not 
to enter into the question whether deceased’s property 


is joint or separate- This view it has been argued,, ii b 
oonfliot with the decision in Qwacharya t. Svamiray^ 
oharya 3 431, but that oaie has no appln. xin 

grant in no way hurts or prejvdioes the caveator, for it ip 
general in its terms, speoifying no item of property i ' 
prejudgi og nothing to the detriment of the applt. It has been 
su^;;e8ted (hat a grant of Letters might involve peril to the 
appit's interest,but this is not so, as on the grant of Letters 
adequate seouiity is taken. The result then is -Xusaell J.’b 
decree is ooofitmed with costs.” 

[7] Among other oases whioh take the view that 
the question of title is foreign to the scope of an 
enquiry for the grant of a probate or Letters of 
Administration may be cited the decision of Stone 
C. J. & Puranik J. in Abdul Bashtd v. Minhazul 
Basan a. I. R. (26) 1938 Nag. 173: (l76 I. 0. 897). 
In faot no deoision to the contrary was cited before 
us & the appit's learned Oouneel made only a faint 
attempt to sustain the appeal on this ground. The 
case reported in Chuppayya Mooppanar v. Par. 
vathi Ammal (1932) 22 Tr. L. j, 1047 takes the 
same view on this question & follows some of the 
oases cited above. 

[8] Now we shall take up the first point. S. 16 
Probate & Administration Aot of Travancore is in 
these terms: 

"Wbec a wrll has been proved & deposited in a Ot. of 
oompeient jurisdiction situated beyond the limits of Trs* 
vanoore a properly authenticated copy of the will il 
produced, letters of administration may be granted with a 
copy of such oopy'annexed.” 

This section corresponds to S. 6, now of the 
defunct Probate & Administration Aot v [ 5 ] of 1881 
& S. 218, Succession Aot, 1926. While the appit's. 
Oouneel contended that the faot a foreign Ot. bad 
granted a probate does not dispense with the 
necessity of fresh proof of the Will in this jurisdic¬ 
tion. Beep. l‘s learned Oouneel took the other ex¬ 
treme position that tbe word "may" in the section 
should be interpreted to have tbe same meaning 
as the word ‘‘shall'*. It was therefore argued on 
behalf of reap. 1 that when a Will with respect to 
which an appln, is made under tbe section was 
proved & ceposited in a Ot. of competent jurisdic¬ 
tion situated beyond tbe limits of tbe State A a 
properly authenticated copy of tbe Will was pro. 
duced the grant mentioned in the section should 
automatically be made by the Ob. in this State. 
We are afraid we cannot countenance either view. 

It is no doubt an accepted rule of interpretation! 
that though prima facia the word “may” is anl 
enabling word under certain oiroumstances tbatl 
word may have a oompulsDry force. Prom the con-J 
text in which that word occurs in this section orl 
from the scope & object of the eeebion it is diffioullj 
to hold that the legislature has used the word inj 
the sense of that compulsory meaning. Eminen^ 
Judges have interpreted the provision as an enab¬ 
ling one & we cannot find any justification for 
taking a different view Relevant case law bearing 
on the point will presently be refd to. The deoision 
in Bam Lai v. Chanan Dass, A, I. B. (26) 1938 
Lah. 349 : (I.L.R. (1938) Lah. 662) cited on behalf of 
the applt no doubt states that with respect to an 
appln. u/s. 228 , SuooeBsion Aoti a caveator is 
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entitled to have questions such as the genuineness 
of the Will or the disposing stste of the testator's 
mind tried before effect is given by the Gt to which 
the appln is made. In this respect this decision 
which was given by a Single Judge (Munro J.) 
goes again&t a long catena of decisions of the H. 
0. in India. At the same time that decision, if 

we may say so wish respect, strikes the correct 
note when it stateBi 

“The aeotinn is merely an enabling aeotlon & if the Cfc. 
in this ooantry considers that them is a question to be 

decided relating to the validity of the Will, I think that 

tha Ct is bound to try that question before enabling the 
executor to act under the will In this country.” 

lu our opinion as the plain words of the section 
indicate the discretion is of the Ot. & a caveator 
cannot as of right claim to have the question 
of the genuineness of the Will or other similar 
questions tried over again. 

[9] The earliest decision brought to our notice 
touching this point is one given by Sir Charles 
Facran, 0. J. in Bh%urao Dadojirao v. Lakshmi- 
bait 20 Bom. 607. The question did not directly arise 
in the case but in the course of the discussion 
whether a foreign Will can be admitted to probate 
by a Ct. in Bombay with respect to the properties 
situated within the Presidency the learned Caief 
Justice ob.Berved in his judgment thus: 

“If a foreign will has already been proved & deposited 
in a competent Ct. abroad, 8. 6, of the Aol, following the 
English Law, enables a Ct. in British India to grant 
letters of administration to the appot. with a properly 
authenticated copy of such will annexed, & thus to dis- 
pense with a necessity of proof of the orioinal will the 
underlining (here italicised) is ours), but where a foreign 
will has not been so proved, the Judge will have himelf 
to take^ evidence as to the due exeoution of the will 


[lO] The Calcutta H. 0. is of the same view. 
See S-'ishilabala Dassi v. Anukul Chandra, 

22 C W. N. 713 : (A. I. R. (6) 1919 Ual 506). The 

relevant obs rvations are ojntainei at p. 718 of the 
report & read thus; 


“I think the copy in this case that wa? produced 
before the Oi. war one on which the Ct. was ertitled 
to act u/fl. 6, Probate & Administration Act. That being so, 
the Cl. was entitled, if it thought fit, (the underlining 
(here italioised) U ours) to make the grant of letters 01 ad- 
ministration with the will annexed without any further 
evjdoDce at ^1. It was a will reo gnis'd by the French Ct. 
a the lowt r Ct. was entiik-d to act upon it.” 

In Bukumar v. liajeswari Debi, a. I. r (26) 

1939 cal. 237; (f. L. R. (1938) 2 Cal. 60?) Coatello J, 

made the foilowirg observations at p. 240 of the 

report regarding the scope of the correspanding 

proyiaioQ in 8. 228 , Suooession Act of 1926 : 

“That section lays down a procedure which is in aooor- 
dance with the law in England, according to which nro 
bale granted by a foreign Cl. is not recognised ns 
establishing the title of any person to the estate of the 
deceased lying within the jurisdictlcD of the English Cls 
The English praotioe, however, is that where probate has 
been granted of a will in a foreign Ct. which was the Ct of 
the testaters’s domicile, the English CU. will follow the 
grant not merely with regard to the dooument admitted to 
probate but also with regard to the person to whom the 
probate is granted. In such oases, if any part of the pro- 
perty is situate in England, the Ct. will grant the probate 
on any duly amhenticated copy of the will in reapeot of 


which euoh grant was made by tbe foreign Cfc. without 
any further proof. (The underlining (here italicised) Is 

ours). The position is summarized in Halsbury’s Laws of 

Eoglaod, Vol. 14, p. 202. Para. 331, in these words; 

“Where a person dies domiciled abruad A it becomes 
necessary to prove his will in England, probate is granted 
of his will upon proof that tbe testator was domiciled In 
tha ooantry, in question, & that either the foreign Ct. has 
adopted his will as a valid testament or that his will is 
valid by the law of the country.’ ” 

[ll3 In the Patna H. G. in Dy. Commr, of 
Singhubnum v. Jagadish Chandra, A I. R. ( 0 ) 
1931 Pat, 206; (63 I. 0. 513) the Eoope of the section 
( 3 , 6, Succession Aofc, I 8 BI) came up for considera- 
tion with reference to the cfc fee leviable on the 
Letters of Administration issued in that case. 
P. R. Das. J. who delivered the hading judgment 
in that case made inter alia the following obser. 
vations; 

“In my view the grant made u/s. 6 is only an ancillary 
grant in order to give efficacy to tbf grant already made 
by another Ct. of competent jurisdiction & the procedure 
laid down in S 6 is analogous to the procedure in England 
wbfoh enabhs the Probate Ct. in England to re-seal Sootoh 
Irish or Colonial grants. Grant u/a. 5 is in no sense a 
grant of probate or letterp of administration either with or 
without will annexed.” (See p 209), 

Again at p, 214 the learned Judge ha^ stated: 

* The grant u/s, 6 does norpretend to establish either 

the will or the representative character of the appot. It is 

merely an ancillary grant, giving efficacy to a grant 
already made by the Ct. on an appln. u/s. 62 of the Act, 
If w® Apply oertaio tasts whioh are ordinarily applied to 
grants of probate or letters of administration it will be 
seen that a grant made u/s. 6, Probaie & Administration 
Act, does not pai tako of the character of a grant made in 
an appln. u/s 62 & 3. 64 of the Act.” 

Finally at p. 216 tbe li-arned Judge observed: 

“It seems to me that the jutledioiion conferred on a Ct. 

in India n/s. 5 Probate & Administration Aot, Is analo¬ 
gous to that conferred on the Cts. in England. Scotland or 
Ireland by the repealing statutes to which I have refd, Tbe 
Ct. has no pow-r, u/s. 5, either to grant probate or letters 
of administration with or without the will annix.d. It has 
power only to grant letters of administration with a copy 
of a properly authentioa-ed copy of the will annexed. The 
ianguaqe employed by the legislaiuro u/s. 5 is not acci¬ 
dental but 13 deliberate, <t enabie-i the Ct. ‘following the 

English law as Farran C. J. aaid in Bhaurao Dadajtrao 
y. Lakshmtbai, 20 Bom. 607, to dispense with the neces- 
Bity of proof of the original will,’ 

Is a Ct then bound to gram administration u/s. 5 when 
an appln. IS made for ii? The w rd ’ma}” indicates that 

there is some discretion in the Ct. to refuse tbe grant.” 

The itarned Judge then goes on to disoiies the 
considerations which must weigh with the (Jc. in 
mthirg or refusing the giant u/s. 6, For our pre¬ 
sent purpose it IS unnecessary to commit ourselves 
to the view chit tbe disoreiiou is only with respect 
to the cases mentioned by the learne 1 J udge. The com¬ 
ment by Farren 0. J. made in Bha-urao DadajU 
rao v. Lakskmtbai, 20 Bom. 607 ih-ic analogy has 
no place in the case of a pnsitive enactment lihe 
the Probate & Administration Act may not in out 
opinion be entirely out of place with reference to 
what Dss J. has said regardirg the limited Eoopa 
of ihe discretion vested in the Ct. u/a 5 . 

[ 12 ] In tbe F. B. decision of the Allahabad 
H. 0. reported as In re Adwait Naih Sil. a. I. R. 
{35) 1948 ALL. 861 : (1948 A. L. J. 336 F B) 

MoothamJ. (Harish Chandra & Bind Baeni Prasad 
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JJ. oonourriDg) said that S. 228, Suocflssion Aoii, 
1925 is entitled to be applied to a case Yfhere the 
will has been proved abroad & that a Ofc. in India 
will, when acting under that section grant adminis¬ 
tration without further proof of the will. 

[ 13 ] These cases while helpful to repeal the 
appU.s’ argument strike equally against the con¬ 
tention that S. 16 leaves no discretion on Ots. in 
this State to refuse the grant asked for when the 
requirements of the section have been satisfied. ^In 
other words the contention that the word "may*' in 
the section should be read as “shall” finds no sup¬ 
port in decided cases. In passing it miy be ol^erved 
that English Cta. also exercise a discretion in fol¬ 
lowing a foreigo grant. See Williams on Exeou’iors. 
Ed 12, p. 243 of vol. I. There it is stated: 

“The Probate Division, however, is not merely meohani- 
cally guided by the foreign grant, but exeroisea its own 
judgment & dieoretion.” 

[141 To return to the applt.'s argument, it was 
not contended that the requirements of S. 16 have 
not been complied with in this case. In the face of 
the authorities refd. to above, it is idle to contend 
that the lower Ot. was bound to take evidence 
regarding the genuineness of the will before it 
proceeded to give effect to it in this State. That to 
ill intents & purposes the appU. was a consenting 
paciy to the Madras H. C. granting probate to 
resp 1 with respect to her deceased husband’s will 
is clear from the caveat he filed before the lower 
Ot. That circumatance & other facts mentioned 
therein & alluded to in Para. 2 of this judgment, 
make us think that the lower Ot. was plainly right 
in exercising the jurisdiction vested in it u/s. J6 to 
give effect to the will without further proof than 
that the Madras H. 0. had issued to resp. l a pro- 
bate with refeience to ths identical will & the pro¬ 
duction of an authenticated copy of the sam 

fherefrom. If the applt. ^ 

seek his relief before the Madras H 0. by way o 

'o: rr.“ s'.i.TS' 

way a8 he had opposed the grant there. See Ven- 

katarathnam v. Satyavati. A. i. B. dj] “ad.' 

578 ■ (79 I* c. 44 ) and Mt. Phehnt v. Mt. Maniht 
9 pat. 698 : (A- I. R M 1930 Pat. 618). 

[15] The two grounds raised in the appeal have, 

therefore to be decided against the app t. & we so 
decide. There is, however, a technical error com- 
mitted by the Ct. below which was left unnoticed 
in the argument. S. 16 authorises a Ofe. to grant 
letters of administration with a copy of the authen. 
tioated copy of the will produced annexed & not to 
grant a probate. What reap 1 applied for in the 
Ot. below & what that Cb. has ordered is to grant 
a probate. This ia a mistake & m modification of 
the lower Gt’s. order to grant a probate we direct 
that Ct. to is 3 U 0 letters of administration instead. 
In Eamlal v, Charan Dass, A. t. B. (25) 1938 Lah. 
349 : (f. L. R. ( 1938 ) Lab. 562) the primary Ct. 
dismissed the appln on the ground that what was 


A.i3it. 

asked for was a probate & not letters of adminjj 
tiation as contemplated by the section. The appi 
late Ct. took the view that the ground of' 
decision was based on the barest teohnioality & 
remitted the case back with leave to amend tho 
appln. Here in this case as no objection wos taken 
either in this Ot. or in the Ot. below we have 
thought it unnecessary to allow time being wasted 
on a mere formal amendment & hence the direc¬ 
tion to issue letters of administration. 

[16] In the result the appeal fails & subject to 
the modification noticed above it will sSand dismis¬ 
sed with costs. 

OMJ. Appeal dismissed. 

[C. N. 94.] 
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Kunhi Raman 0. J., Koshi & 

StJBBAMANIA lYBB JJ. 

State V. Ganapathi Valia Baja — Respondent, 

Appeal Suits Nos. 726 & 576 of 1119, D/- 7-3.1961. 

Limitation Act (1908). Arts. 120, 142, 144-Applica. 
KiUfv of Arts 142 & 144 —Suit for declaration oi right 
to coUecttlx & for recovery of tax collected -Period 

SiUor poseession under Art. 142 or 144 assumes 
that defendant is in poEsession & that pUf. seeks to ejeot 
him In such a suit there must be a prayer, express or 
implied, for dispossession of some one from the property 
or from’the interest In it which the suit claims. [Para 8] 

A suit was brought by the pltf. against Govt, for deola- 
ration of right to collect taxes in respect of plaint proper¬ 
ties Besides seeking the declaration the pltf. sought to 
recover the tax collected by Govt. & also prayed for an 

ioiunction restraining the Govt.:from collecting the tax 
in future. Suit was brought after 6 years but before 12 

years of the cause of action. As to whether the suit was 

(1) that the suit was primarily for declaration of 
title to immovible property & not for possession & was 
governed by Art. 120 & was, therefore, barred : Case law 
Referred. 

(2) that recovery of tax claimed from the uovt. wnicn 
according to the pltf. the former wrongfully ooliccted 
from the tenants in possession was if anything, a claim 
in damages'. A suit for damages is not concerned in any 
manner with a right, title or interest in immovable pro- 
perby. It was a claim personally against the wrong doer 
& a suit seeking to enforce such a claim could not obvi* 
ously amount to a suit to recover any interest in immova¬ 
ble property : A. I. R. (38) 1951 Mad. 12 (P. B.), Bef. 

[Para 8] 

(3) As the suit for declaration was barred, other reliefs 

claimsd in the suit had certainly no longer period of 
limitation than a suit for declaration of pitf.’s title. 
Besides, those reliefs were claimed merely as ancillary to 
or consequential upon the main relief of declaration & 
when that failed as time-barred the entire basis for 
further reliefs disappeared. [Para 16] 

Anno. Lim. Act, Art. 120. N. 37; Arts. 142 & 144, N. 3* 

A. Sankara Rillai, Qovi. Pleader — for tJw Sloje', 
K. Parameswaran Pillai & P. Qovindan Bair — /of 
Respondent (in Bo. 726). 

Cases referred to ,— . 

(’74) 21 W. R. 178 : (13 Beng. L. R. 254 P. 0.). l^* | 

(’24) A.I.R. (11) 1924 P. 0. 160 : (47 Mad. 572). [Pr-JJ-. 
(’29) A I R. (16) 1929 P. 0. 286 : (4 Luck. 483). 

(•29) A.I.R (16) 1929 P. C. 166 : (51 All. 439). 

(’42) A. I. R. (29) 1942 P. C. 47 : (I. L. R. (1^42) Ear-*: 

C. 122). : 
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(’98) 20 All. 36 ; (1897 A. W. N. 193 P. B.). [Prs. 8, 9] 
(’95) 19 Bom. 43. [Pr. 9 

(’34) A. I. R. (21) 1934 Cal. 192 : (150 I. C. 617). [Pr. 14 
<’35) A. I. R. (22) 1935 Cal. 801 : (62 Cal. 969j. [Pr. 14 
(’88) A. I. R. (26) 1938 Cal. 804 : (I. L, R. (1939) 1 Cal. 

B49). [Pr. 14] 

<’26) 91 I. C. 605 (Lab.). [Pr. 14] 

(’22) A. I. R (9) 1922 Mad. 194 : (67 I. 0. 600). [Pr. 14 
(’86) A. I. R. (23) 1936 Mad. 313: (58 Mad. 141). [Pr. 14 
(’51) A. I. R. (38) 1951 Mad. 12 : (1950-2 M. L. J. 818 


F. B.l. [Pr. 8] 

(’36) A. I. R. (23) 1936 Pat. 129 : (161 I. C. 465). [Pr. 14 
7 Cochin L. R. 265. [Pr. 15; 

10 Cochin L. R. 139 (F. B.). [Pr. 16 

18 Cochio L. R. 376. [Pr. 15] 

7 T. L. J. 169. [Pr. 16) 

10 T. L, R. 56. [Prs. 7. 8] 

20 T. L R. 62. [Pre. 7, 8] 

KoshiJ.—These two appeals arise from the 


judgments decree dated 13-4-1943 (3i Meenom 
Ills) of the District Court of Mavelikara in 0. S. 
Ho. 97 of 1116 . That suit was originally instituted 
before the Kottayam District Court as O, S. No. 
112 of 1097 but when a District Court was establi¬ 
shed at Mavelikara it was transferred to the new 
Court as the properties involved in the suit came 
■within the territorial jurisdiction of that Court. 
The Rija of Idappalli (hereinafter referred to as 
the plaintiff) brought the said suit for a declara¬ 
tion that ths properties described in Sobs. A and B 
annexed to the plaint formed part of his “Bdavaga” 
or freehold tracts, that they were exempt from 
payment of land revenue to Government, and 
that the right to collect the tax of those proper, 
ties from persons in possession thereof belonged 
to his Swaroopam. Reliefs ancillary or conse- 
•quential thereto were also claimed in the plaint. 
The Government of Travancore represented by 
the Dewan of the State was impleaded as the 
first defendant and there were besides as many 
as 213 other defendants when the suit was first 
filed. The latter were said to be persons in posses¬ 
sion as tenants under the plaintiff’s Swaroopam. 
Daring the long course of years tbe suit was pen- 
ding in tbe lower Court, four successive Rajas of 
Idappalli died and the present plaintiff is the 5th 
person to come on the record as such. Pending 
suit several deftndants also died and their res- 
XJoctive legal heirs were all duly impleaded. The 
main, if not the sole, contestiag defendant was 
the Government of Travancore. The circums-anoes 
which led up to the institution of the suit are as 
follows: 

[2] Idappalli was a small State which became 
subject to Travancore in lOOO M. E. It is now 
one of the Edavagas recognised in the Govern- 
ment accounts. The Chief pays a subsidy to 
Government for Police protection, but he has no 
civil or criminal jurisdiction. The whole of the 
land revenue in the Elavaga goes to the Chief. 
The properties in suit are Cherickal lands and 
during tbe Cherickal Settlement operations, 
though the proprietary interest of the plaintiff 
over the properties in schedule A of tbe plaint 
was recognised by the Settlement authorities, 
1951 Tra.-Co./30 


they were' registered only as plaintiff’s jenmon 
lands and not as forming part of the Edavaga 
proper so as to exempt them from the incidence 
of Sirkar tax. In the Cherickal Settlement it was 
further decided that the B schedule properties 
did not belong to the plaintiff at all. These deci¬ 
sions were made during 1083 and 1084. The plain¬ 
tiff preferred revision petitions against them to 
the Settlement Central Office, but all those peti¬ 
tions were dismissed and when twelve years had 
almost elapsed since their dismissal the plaintiff 
instituted the suit giving rise to these appeals. 
The date of the dismissal of the revision petitions 
was 25-11-1085 and the suit was filed on 24-11- 
1097. Besides seeking a declaration that the right 
to collect tax in respect of the plaint properties 
belonged to the plaintiff’s Swaroopam the plain¬ 
tiff sought to recover from the Government of 
Travancore, the first defendant the tax collected 
by them during the twelve years preceding the 
suit and also prayed for an injunction restraining 
them from collecting the tax of the said proper¬ 
ties in future. According to the plaintiff his 
Swaroopam has been collecting the tax and 
varam dues from defendants 2 onwards and their 
predecessors in-interest for the past several years; 
but after the Settlement decisions the first defen¬ 
dant Sirkar started collecting tax from them (the 
tenants). The case put forward in the plaint was 
that as the suit properties formed part of Idap- 
palli Edavaga the Sovereign right of the State 
did not extend to the collection of tax of those 
properties and that the decisions of the Cherickal 
Settlement Officers were all wrong. 

[3] The first defendant Sirkar as also defen¬ 
dants 32, 96 and 150 filed written statements, but 
during the course of the suit the three latter 
named defendants withdrew from contest, leav¬ 
ing the Government of Travancore (hereinafter 
referred to as the Government) alone to defend 
the suit right up to the end. The Government 
contended inter alia that the decisions of the 
Cherickal Settlement Officers were correct and 
not liable to be called in question, that the plain¬ 
tiff had no right to collect the tax of the A sche¬ 
dule properties, that the plaintiff had no interest 
whatever in the B schedule items and that the 
suit was barred by limitatiop. 

[ 4 ] The lower Court after an elaborate trial 
negatived the plea of limitation and found the 
plaintiff's claim with respect to the A schedule 
properties to be true regarding certain items 
comprised therein. The proprietary interest over 
item 13 in the B schedule was also found to 
belong to the plaintiff’s Swaroopam. Relief was 
granted to the plaintiff to recover from the 
Government the tax they unauthorisedly collect¬ 
ed from his 'tax free lands during the twelve 
years preceding the suit and the period covered 
by tha pan lency of the suit. The tax falling due 
after the date of the decree the plaintiff was autho¬ 
rised to realise direct from persons in possession. 
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[5] Of the two schedules of properties annexed 
to the plaint, A sohedule comprised 25 items and 
B schedule 33 items. The plaintiff’s action, there¬ 
fore, failed in the lower Court for a large part. 
For a proper appreciation of the scope of the two 
appeals before us it would be helpful to quote 
here the decretal portion of the learned Judge’s 
judgment. It runs thus: 

“Iq tte result, the following decree is passed: 

(a) The six lelikoms mentioned in Exhibit B and the 
plaintifi’s share in Mukkoor Cherickal proper are declar¬ 
ed to be the Desa Ozhuvu lands of the plaintifi'a 
SwaroopazD. 

(b) The plainttS’s right to collect the tax and other 
dues, from the above said properties is hereby declared. 

(o) The annual tax due from these properties is found 
to be 400 ianams 3 chuikrams 13 cash and 3^ paras of 
paddy. The plaintiff is allowed to recover the annua) tax 
as found already, for a period of twelve years before date 
of the suit, with interest at the rate of 6% per annum 
such interest not exceeding half the principal, from the 
first defendant the Sirkar. 

(d) The plaintiff is allowed to realise the above amount 
annually from the date of the suit, till the date of tbe 
decree, with interest at the above rate, the interest not 
exceeding half the principal, from the first defendant. 

(e) The amount die after the date of the decree, will 
be realised from tbe persons from whom the tax is due. 

(f) Tbe paddy will be valued at tbe nirak pre\ailing 
each year io the market. 

(g) The plaintiff is declared to be tbe owm r of item 13 
in the B sohedule and ot the Yallikkadu Cherickal as 
found, already. 

(h) The rest of the plaint claim is hereby disallowed. 

(i) Tbe first defendant tbe Sirkar will get one-tbird 
of the costs from the plaintiff who will suffer his own. 

(j) Future interest and interest on costs 4%.” 

The plaintiff has preferred A. S. 575 against that 
portion of Ihe decree negativing his claim while 
the Government has preferred a. S. 726 challeng¬ 
ing the correctness of the decree to tbe extent it 
upholds the plaintiff’s claims. 

[6] When the plaintiff's learned counsel opened 
his arguments before us in A. S. 575 it appeared 
to us that the disposal by tbe learned Judge m 
the Court below of tbe question of limitation 
arising in the ease was far from satisfactory and 
that in case decision on the point cannot be up¬ 
held no useful purpose would be served by hearing 
arguments on the merits of the appeals. Accord¬ 
ingly they were directed to confine their argu¬ 
ments in the first instance to the question of 
limitation and afUr bearing them on that ques- 
tion we reserved judgment. They were told that 
in case we uphold the lower Court s decision that 
the suit is not statute barred tbe appeals will be 
reposted for further hearing. We have given the 
arguments raised at the Bar on the point of 
limitation arising in the case our best attention 
& have unhesitatingly come to the conclusion that 
the pltf.’s suit must fail as it was instituted long 
out of time. 

[ 7 ] The scope of tbe pltf.’s suit & the nature 
of the reliefs claimed have already been put out 
in the precedieg paragraphs. On the face of it 
the primary relief claimed in tbe plaint is a 
declaration as to the pltf.’s title to the immov¬ 


able properties involved in the suit. Daring th| 
course of the Settlement Proceedings the Govil 
had refused to recognise that the pltf. was entitl-i 
ed to collect the tax of the A schedule properties*' 
or that he was entitled to enjoy them tax free. 
Regarding the B schedule properties the position 
was that the Settlement decisions had held that 
the pltf. had no manner of right or title to them. 
Though no relief was expressly claimed to set 
aside those decisions or to declare them to be 
wrong tbe primary relief as stated above was to 
have the pltf.’s title declared in the suit which 
according to him was omitted to be recognised in 
the Settlement Proceedings. Other reliefs claim¬ 
ed in the plaint such as recovery from the Govt, 
of the tax collected before or after the suit & the 
perpetual'injunction preventing the Govt, from 
realising the same in future were reliefs claimed 
as ancillary to or consequential upon the grant of 
the main relief. The contention the deft, raised 
with reference to limitation was that a suit to 
declare a pltf.’s title to immovable property was 
governed by the six years’ rule of limitation 
provided by the residuary article in the First- 
Division of Sch. I, Limitation Act (Art. 109, 
Travancore Limitation Act corresponding to 
Art. 120 of the Indian Act) & that the present suit 
instituted for such a declaration on the eve of the 
expiration of twelve years after his right to sue 
accrued according to the pltf.’s own showing was 
clearly barred by time. Tbe plaint expressly' 
stated that the cause of action for the suit arose 
on 25-11 1085 when the Settlement Central OfiSce 
dismissed the revision petitions filed against the 
decisions of the Settlement OflScers. According to 
the p.tf. the article of the Limitation Act which 
governed tbe case was Art. 132 (Travancore) which 
corresponded to Art. 144, Limitation Act. The 
said article relates to suits for possession of im¬ 
movable property or any interest therein not 
otherwise specially provided for in the first Sche¬ 
dule & it provides for such suits a period of twelve 
years from the time the possession of the deft, 
becomes adverse to the pltf. The question for 
determination in these appeals is which of these 
contentions should prevail. The learned Judge in 
tbe Court below gave his decision on the point in 
favour of the pltf. in one short para, of his judg¬ 
ment which may be conveniently extracted here: 

"Issue 16 In the written Btatement of deft. 1 it is 
contended, that the suit brought six yeais after the Set¬ 
tlement decisions, is barred by limitition. The pltf. bases 
his cause cf action of the decisions, in the revision peti¬ 
tions pre-ceoted by him against the decisions of tbe 
Cherickal Officer & the date when tbe revision petitions 
were rejecicd, is said to be tbe ‘26th Mithnnaml085. This 
suit was instituted on tbe 24th Mithanam 1097 & accord¬ 
ing to the pltf. be has got twelve years from the date 
when the revision petitions were rejected, for bringing 
this snit. Tbe first question that has to be decided thcre-^ 
fore is whether this suit is governed by the six year3^ 
rule under Art. 109, Limitation Act, or the twelve 
rule under Aft. 132, Limitation Act. Art. 132 deals with 
suits for possession of immovable property or any 
therein & it is laid down, that such suits have to Wf 
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lirougbt within twleve years from the date when the pos* 
session of the deft bejomej adverse to the pltf. There is 
■difference between the wording in A.rb 130 & that in 
Art 132. Art 130 deals witn possession of immovable 
property, when the pltf. has been dispossessed or has been 
discontinued the possession. This suit relates to the right 
to levy tar & it is oontendel for the pltf. that Art. 132 
could not apply since there is no prayer for possession of 
immovable property. But it has to be noted that this 
article deals also with any interest in immovable property 
as well. The Privy Oounoll Ruling referred to in para. 43 
supra Futtehscingji Jagwuiit ctangji v. KaUidnraiji 
Hakoomutraiji, 31 W. R. 178 lays down that the right 
to rejeive an annual payment is an interest in immovable 
property. In Ohitaiey's L mutation Act Vol. Ill what 
would constitute an inte-eit in immovable pDperty, has 
be n dednei at pp. 2015 & 2016 (1939 Edn.) The right to 
collect rent is said to be an interest in immovable pro¬ 
perty. Similarly in Imingh Sorangoe v. S. Veeramany 
lyen, 20 T L. R. 62, it has been held that the right to 
receive theprodfcs of immovable property is an interest in 
immovable property. The principle laid down in Gana- 
^athy lyen v. Venkitanarayana lyen, 10 T. L. R. 
56 shows that suits like the present one are governed by 
the twelve jears’ rule. The right of the pltf. was invaded 
by the Sirkar, when the Cheriokal decisions authorised 
the same to collect the dues from the properties. The 
pltf s. right was obstructed & the Sirkar began to collect 
the tax on the strength of the Oherickal decisions. I 
would therefore hold that Art. 132, Limitation Act, ao- 
plies to this suit, & that it is not barred by limitation, 
since it was brought within twelve years of the final deci¬ 
sion in the Cheriokal case.” 

Isl We are afraid the learned Judge has not 
come into close grip with the real questions for 
decision. A suit for possession under Arts 130 or 
131 (Indian Arts. 142 & 144) assumes that deft, is 
in possession & that pltf. seeks to eject him. In 
such a suit there must be a prayer, express 
or implied, for dispossession of some one from 
the property or from the interest in it which the 
suitclaima. See Rustomji on Limitation (5th Edn. 
1939) Vol. ir, p. 13L9 & U. N. Mitra’s Law of 
Limitation A Prescription, vol ii l 7 th Edn. 19 ~ 0 ) 

p. 934. Among the decisions relied upon by the 
learned commentators special mention may be 
made of the decision in Francis Legge v Ram- 
hiiran Singh, 20 ALL. 35 That case reviews pre¬ 
vious case-law on the subject & lays down the 
principle enunciated above in clear terms. Ad¬ 
mittedly bliere is no prayer in the present suit to 
recover possesjjiou of any immovable property. 
Recovery of tax claimed from the Govt, which 
according to the pltf. the former wrongfully col¬ 
lected from the tenants in possession is, if any- 
thing, a claim which sounds in damages. A suit 
for damages is not concerned in any manner with 
a right, title or interest in immovable property, 
.-'ee Muniga Mudaliar v. Subba Re ldiar, A I.R. 
(38)19.51 Mad l2(F.B.),Tt iaaclaim personally against 
the wrong doer a suit seeking to enforce such 
a claim cannot obviously amount to a suit to 
recover any interest in immovable property. The 
cause of action for it arises out of the alleged 
tortious conduct on the part of the deft. The de¬ 
cisions referred to by the learned Judge in the 
Court below in the extract quoted above cannot 
be of any avail to the pltf. with respect to the claim 
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against the Govt. The case in 1 Indian Appeals 34 
only states that the hereditary right to coUeot 
certain dues from an inamdar out of the rents of 
a village is an interest in immovable property 
witnin the meaning of the Limitation Act xiv 
Cl4] of 1869 & that claim for arrears of it for 
upwards of six years is not barred under cl. 16, 

S. I of that Act. The decision in 20 T. L. R. 62 is 
to the etfeo*: that the right to receive the profits 
of immovable property is an interest in immov¬ 
able property. The third case cited namely 10 

T. L. R. 56 relates to a case where the Court held 
that a suit to remove obstruction caused io a 
window on the pltf’s wall instituted within twelve 
years of the obstruction is not barred by limita¬ 
tion as the suit relates to an injury to immovable 
property. In the present suit among the reliefs 
claimed in the plaint a prayer is made in very 
vague & indefinite language that a decree may be 
given to the pltf. for the tax for the twelve years 
preceding the suit also agamst such other defts. 
than the Govt, as are found liable by the Court. 
Regarding this claim the first two cases cited in 
the above extract have some relevancy, but that 
aspect will presently be adverted to. Suffice it to 
say for the present that none of the cases cited 
have any bearing all on the question of limita- 
tioQ as against the Govt. 

[9] If the pltf. succeeds to get a declaration in 
his favour regarding the title set up by him its 
effect would be to reader the decisions of the 
Ssttlcment authorities void & ineffective & to 
force the hands of the Govt, to correct the 
entries. In the pithy words of Sir Charles Sargent 
C. J. a right to be placed on the revenue regis¬ 
ters is not an interest in immovable property. 
See Baji v. Panda 19 Bom. 43. That 

case related to a suit to obtain a deolarabkn of 
the pltf’s. right to have certain lands registered 
in their names in the revenue registers. 

ClO] It is settled law that suits declaratory in 
their nature are governed by Art, 120, Indian Limi¬ 
tation Aot. See Rustomji on Limitation (Sth Edn. 
1938) Vol. II, pp. 1120, 1122 & U. N. Mitra’s Law of 
Limitation & Prescription {7th Edn. 1949) VoL I, 
p. 6S3. Decided cases on the topic are numerous 
& the decision in 20 ALL. 35 already referred to 
is one of the early authoritative pronouncements 
on the question. The Privy Council had to consi¬ 
der the point nDretiiinonce.t we shall now refer 
to some of their Lordships’ decisions cn the point. 

[Ill The first Privy Council decision we refer 
toi^ that in Amha Nair v. Secretary of State, 
A. I. R. (ii) 1924 p. c. 150. In that case in 1903 
the G)vb. officials marked off the Unds in suit & 
issued to the pltf. as the karnavan of his tarwad 
a roigh pittah showing the lands to which the 
Govt, admitted bis right to obtain grant subject 
to the usual conditions. The pltf. preferred objec. 
tions to the exclusion from the rough pattah of 
the lands in suit. Hij objections were definitely 
rejected in 1905, The suit giving rise to the appeal 
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before their Lordships to set aside that order & 
to obtain a declaration of his right was instituted 
in 1918. Their Lordships held that Art. 120 of 
Sch. 1 of the Limitation Act, IS [9] of 1908, appli¬ 
ed to the case & that the suit instituted beyond six 
years of the rejection of the objections was clearly 
out of time. Their Lordships said that no period 
of limitation is specifically provided elsewhere 
for the assertion of a claim of the kind before 
them & that therefore the residuary Art. 120 
applied. In our view, it is impossible co disting¬ 
uish the present suit from this case. 

[12] In Mt. Jagoo Bai v. Utsava Lah A. i. B. 
(16) 1929 P. C. 166, it was held that a suit for 
declaration of plfis* right to meliJcana (which, for 
purposes of the suit, was treated as immoveable 
property), fell within Art. 120, Indian Limita¬ 
tion Act. That decision is of special importance 
to the case in hand where the declaration sought 
for is that the plff. is entitled to collect the land 
revenue assessment of the properties in suit. 

[13] Again in another case reported in the 
same volume, Midnapur Zamindari Go, v. 
Secretary of Stale, A. I. B. (16) 1929 P. C. 286, 
their Lordships held that the period of limita¬ 
tion applicable to a suit for a declaration that 
the entry in the record of rights that a person is 
tenure-holder is erroneous & that he should be 
declared a raiyat is that provided by Art. 120. 
Yet another Privy Council decision which lays 
down that neither Art. 142 or 144 applied to a 
suit for a declaration of title to immovable pro- 
perty & that the applicatory provision for such a 
suit is Art. 120 is the case reported in Jagatjit 
Singh v. Partab Bahadur, A. I. B. (29) 1942 P. 0. 
47. There the question arose in a suit for decla¬ 
ration of title to property in the possession of a 
receiver in proceedings under S. 145, Criminal 
P. 0. & not with respect to any entry in the 
revenue records as happens to be the case with 
most of the decisions dealing with this subject. 

[14] In the light of the uniform course of deoi- 
sionsofthe Privy Council it will be mere su¬ 
pererogation to proceed to cite other decisions 
laying down the same rule. However in addition 
to the Allahabad case & the Bombay decisions 
cited earlier we shall make passing reference to a 
few more decisions of the Indian High Courts. 
Among the Madras cases mention may be made 
of Kanniyalli v. Pleelakhandan, A. I. B. (9) 1922 
Mad. 194 & Parthasarathi Appa Rao v. Secre- 
tary of State, a, i. e, (23) 1936 Mad. 313. The 
former arose from a suit for a declaration by the 
plff. that he is the jenmi of the plaint land. The 
revenue authorities had refused to change the 
registry into his name. The plff. made that ap¬ 
plication in 1917 & he followed it up by a suit 
immediately the refusal was made. His father 
had made a similar application to the revenue 
authorities in 1903 & the Court held that the suit 
for a declaration of title instituted six years after 
the refusal in 1903 was statute-barred. In the 


latter case it was held that a suit by a zemindi 
against Govt, for a declaration that an enfrai 
ohisement by Govt, is not valid & binding on thi 
zemindar is governed by Art. 120. The decisions^ 
of the Calcutta, Lahore & Patna High Courts are 
also to the same effect. See Pitha Kali Matha v. 
Surendra Nath, A. I. B. ( 2 i) 1934 csA. 192, Ahmed 
Hussain v. Digendra Narain, A. I. B. (22) 1935 
cal. 801, Midnapore Zamindari Go. v. Secretary 
of State, A. I. R. (25) 1938 cal. 804, Jaimal Singh 
V. Ghand Singh, 91 I. 0. 605 (Lah.) and Sudha- 
har Misra v. Nilkantha Das, A. I. B. (23) 1936 
Pat. 129. 

[16] In Baman Kelu Menon v. Diwan of 
Travancore, 7 T. L. J. 169, the Travancore High 
Court held that a suit for declaration of plff s. 
jenmom right to & possession of the plaint pro¬ 
perty & for cancellation of revenue sale & re¬ 
gistry of it as Puduval, the period of limitation 
applicable is six years as provided under Art, 
109, Travancore Limitation Act. It was further 
held that the suit was in substance a suit for 
declaration as to title to & possession of land & 
that the other prayers were mere surplusage. On 
the point of limitation arising here the Cochin 
High Court uniformly took the above view that 
the six years’ rule applied. See Eunjikrishna 
Baja V. Sirkar, 7 cochin L. E. 265, Kittunni 
Valia Mannadiar v. Diwan of Gochin, iff 
cochin li. a. 139 (p. B.) and Manickan Keralan 
Thachudaya Kaimal v. Diwan of Gochin, ift 
cochin Ij. B. 376. 

[ 16 ] In some of the above cases a controversy 
has centred round the third column of the Article 
that the period begins to run ‘when the right to 
sue accrues’. It is a moot point whether time 
begins to run from the time of the first invasion 
of the right or whether every fresh invasion 
would give rise to a fresh cause of action. Wo 
do not, however, have to tackle the question in 
this case inasmuch as the plff. has averred in the 
plaint that the cause of action arose oq 25-11- 
1085 when the Settlement Central Office dismiss¬ 
ed his revision petitions. Six years from that 
date had long elapsed when the suit was institut¬ 
ed on 24-11-97. It is, therefore, unnecessary to 
consider here whether the cause of action arose 
earlier when adverse entries were made in the 
Settlement registers or when pursuant to these 
entries tax was first levied from the tenants. A, 
suit for declaration as to the plff’s title was 
clearly barred when the suit was brought. Other 
reliefs claimed in the suit such as recovery frooi 
the Govt, the tax collected by them or as injunc¬ 
tion restraining the Govt, from collecting the 
same in future have certainly no longer period 
of limitation than a suit for declaration of plffS' 
title. Besides, those reliefs were claimed merely 
as ancillary to or consequential upon the ma*® 
relief of declaration & when that fails as tifflS* 
barred the entire basis for further reliefs dis 
appears. 
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[ 17 ] Beferenoe was made in an earlier portion 
of this judgment that relief by way of recovery 
of tax for the twelve years preceding the suit 
was claimed in the plaint also against such other 
defts. than Govt, as may be found liable by the 
Court* That may perhaps be a claim to recover 
an interest in immovable property. But the 
plaint discloses no ground whatever to make them 
liable to the plff. for the tax they had already 
paid once to the Govt. This claim formed the 
subject of issue No. 20 & the lower Court disposed 
the same in the following terms in para 53 of its 
judgment: 

'Issue SO: It is contended for defendant 1 that tbe 
pis. has no cause of action against the Sirkar for the tax 
collected from the various tenants, that there is no 
p.’ivity of contract between the plff. & deft. 1 that the 
pff* could not collect the tax, from the tenants direct & 
that therefore, the suit is not sustainable. It is admitted, 
that deft. 1 was collecting the tax from the various 
tonants as per the Settlement decisions. The tenants 
have to pay tax either to deft. 1 or to the plfl. Admitted¬ 
ly they have paid tbe tax to the Sirkar. Therefore, the 
plff. could recover the tax already collected from deft. 1, 
ilultiplicity of suits has to be avoided as far as possible. 
It would be more proper to direct deft. I to pay the tax 
already collected than to direct the tenants, to pay the 
tax over again, to the plfi. & then ask tbe tenants to 
proceed agaiust the Sirkar. I therefore find that the plfi. 
could recover the amount already collected by deft. 1 
from deft. 1." 

The learned Judge refused to grant acy relief to 
the plff. aa against defts. 2 onwards & the memo, 
of appeal before us does not contain any ground 
attacking this decision except the general ground 
that all the issues should have been found in 
favour of the plff. & the suit decreed in terms of 

^^jhe plaint. To all intents & purposss the suit was 
one to vindicate the plff’s. rights as against the 
Govt. Furthermore, there is not even a sugges¬ 
tion in the plaint, much less in the memorandum 
of appeal, that the relief claimed against the 
tenants, the plff. was entitled to get indepen¬ 
dently of the declaration as to title claimed 
against the Govt. We cannot in the circumst¬ 
ances hold that the plff. has claimed any relief 
in his appeal against any one deft, other than the 
Govt. 

[18] In the foregoing discussion on the ques¬ 
tion of limitation we have held that the suit was 

•barred against the Qovt. when it was instituted. 
In view thereof no purpose is served by hearing 
further arguments cn these appeals & in dispos¬ 
ing of them on the ground that the suit was 
barred by limitation we dismiss the plff's. appeal 
A. s. No. 575 & allow the other appeal preferred 
by the Govt. A. S. 726. The result is the suit it- 
self will stand dismissed. The Govt, will get 
their costs in both the Courts from the plff. who 
will bear his own thioughout. 

[19] Kunhi Raman C. J.— I concur. 

[ 20 ] Subramania Ayer J.—I also concur. 

G.M.J. Suit dismissed. 
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Kunhi Raman 0. J. & Subramania Iybr J. 

Pollen Ouseph—Appellant v. Eipe Annamma- 
— Respondent. 

Second Appeal No. 403 of 1124, D/- 19-3-1951, 

(a) Civil P.C. (1908), S. 47 & O. 21, R. 58—Travan- 

corc Civil P. C., S, 40 & O. 21, R. 56 — Distinction 
between. ^ 

Unlike the case of a claim by a stranger to the pro¬ 
ceedings under 0. 21, R. 66, Travancore C. P. C. where- 
the question really is one of possession by the claimant 
on his own account A not on behalf of the J. D.. where¬ 
in an original suit will lie by the aggrieved party to 
establish the right that he claimed, in the case of an 
objection by a party to tbe proceedings to the attach¬ 
ment of the properties, that objection is to be regarded 
as a question arising for consideration under S. 40 & 
in that case not merely the question of posBession but 
tbe question of title also must be adjudicated & decided 
& that is why in the case of an objection by a party 
against the order passed by the first Court there will 
be an appeal & a second appeal. [Para 2} 

Anno. 0. P. C., S. 47, N. 2. 

(b) T. P. Act (1882), S. 53 — Transfer in fraud 
of creditors. 

A transaction which is in fraud of creditois is a real 
transaction, not a sham transaction. It is not necessary 
that in order that a transfer may be in fraud of cre¬ 
ditors there should be more than one creditor. Even if 
a transaction is directed to defrauding one creditor 
alone, it would still be one in fraud of creditors voidable 
by the creditor sought to be defrauded or delayed. 

[Paras 2, 3] 

Anno. T. P. Act, S. 53, N. 5. 

(c) T. P. Act (1882), S. 53 — ‘At this option'— 
Avoidance of transfer, mode of. 

To avoid a transfer which is voidable under S, 53, 
Transfer of Property Act it is not necessary that*a 
separate suit should be filed & it is enough that a cre¬ 
ditor or creditors at whose instance the transfer is 
voidable repudiate th,e transfer by an unequivocal decla¬ 
ration in that regard. [Para 4] 

Thus where a decree-holder attaches the properties 
which are the subject of transfer, in execution of his 
decree it constitutes an unequivocal repudiation of the 
transfer. A. I. R. (?) 1920 Mad. 748 (F. B.) and A. I. R. 
(23) 1936 Mad. 408. Rel. on. [Para 4] 

Anno. T. P. Act. 8. 53, N. 13, Pts. 1 & 3. 

T. K. Joseph^for Appellant ;V’. I. Joseph^for Res¬ 
pondent. 

Caies referred fo:—. 

('20) 43 Mad. 760: (A. I. R. (7) 1920 Had. 748 F. B.) 

[Para 4] 

(•36) A.I.R. (23) 1936 Had. 408 ; (161 I C. 1003) [Para 4l 

Subramania Iyer J—Tho D. H. in o. s. No. 
981 of 1108 on the file of the District Munsiff of 
Kottayam is the appellant before this Court. 
The suit was for money based upon a deed of 
hypothecation. The amount sued for was sought 
to be realised by sale of the hypotheca as also 
from the other properties of the debtor who was 
impleaded in the suit as deft. i. Subsequent to 
the deed of hypothecation sued upon, tbe debtor, 
deft, 1 executed a document Ex. I called a parti¬ 
tion deed in favour of deft. 2 who is his wife as 
also his son by an earlier wife who is impleaded 
as deft. 3. All the properties of deft, i were 
transferred to defts 2 & 3 under this document 
which refers to a list of moveables & of certain 
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'debts to be discharged by the donees. Defts. 2 & 
•a were impleaded in the suit on the ground that 
they were interested in the hypothecs that was 
aoaght to be sold in the case. That interest obvi¬ 
ously arose on account of Ex. I. Soon after the 
•aoit was filed, the pltf. applied for & obtained an 
Attachment before judgment of four items of 
immovable property included in Ex. I. The 
.attachment was ^levied in the year 1108. After 
notice, the rule was made absolute. In due course, 
;a decree was passed in the case. Nothing was done 
in respect of this attachment until the year 1122 
when deft. 2 came to Court with a petition call- 
^ a claim under 0. 21, R. 56, Travancore Civil 
Procedure Code, objecting to the attachment & 
olaiming title to items 3 & 4 in the schedule to 
:tb 0 attachment order as her own, she having 
•obtained title thereto under Ex. I The learned 
Munaifif found that the petition was not main, 
fiainable as a claim because the party objecting 
to the attachment was deft. 2 in the case & claims 
:«inder O. 21, R. 66 can be made only by strangers. 
The learnt d Munsiff, however, considered the 
petition as an objection by a party under 9. 40, 
Travancore Civil Procedure Code. Considering 
the objection as one under 8. 40, the learned 
MunsiS found that Ex. I which is the basis of the 
'Objection was a sham transaction & dismissed the 
•obje<^ioD. Against the order of the learned Mun. 
aiff, & civil miscellaneous appeal was filed in the 
District Court of Kofctayam, That was c. M. A. 63 
of 1123 of the Kottayam District Court. The 
learned Judge in considering that O. M. A. did 
nob agree with the Munsiff that ex. i waaasham 
transaction. The learned Judge found, believing 
the evidence of the witnesses, examined in the 
<jase, that the properties to whose attachnuent 
objection was raised by deft. 2 were in his pos- 
acassion & on the view that the only question for 
consideration in a claim is one of possession, the 
learned Judge upheld the objection & allowed 
the civil miscellaneous appeal. This second 
Appeal is preferred by the pltf. D,-H. against the 
order passed by the learned Dist. J. 

[21 The view taken by the learned Munsiff that 
Ex. I is a sham transaction is erroneous & cannot 
ha upheld, because even according to the pltf. 
D.-H., Ex. I was an effective transaction & it did 
■operate to create some interest in favour of defts. 
3 & S & it was on that basis that defts. 2 & 3 were 
impleaided in the suit as persons hiving some 
interest in the hypotheea which was sought to be 
sold. The transaction will be a sham only if it ia 
of no effect at all. A transaction which is in fraud 
lof creditors is a real transaction, not a sham 
transaction. The view of the learned Diet. J. that 
in this case the only question to be considered is 
one of possession is also erroneous. Unlike the 
case of a claim by a stranger to the proceedings 
under o. 21, R. 56, where the question really is 

t ne of possession by the claimant on his own 
ccouat &, not on behalf of the J.-D., wherein an 


original suit will lie by the aggrieved party 
establish the right that he claimed, in the case 
an objection by a party to the proceedings to tb 
attachment of the properties, that objection is t 
be regarded as a question arising for oonsideratio 
under s. 40, Civil P. 0. & in that case not merely 
the question of possession but the question of title 
also must be adjudicated & decided & that is whyj 
in the case of an objection by a party against the 
order passed by the first Court there will be an 
appeal & a second appeal. It is not known how 
regarded as an order under S. 40, a civil miscel¬ 
laneous appeal was filed before the District Court, 
The proper procedure would have been to file an 
appeal. But that irregularity of procedure is 
immaterial in the present case as no objection ia 
taken by any party based on that circumstance & 
no question of jurisdiction arises. 

[ 3 ] The attachment before judgment was applied 
for by the party & issued by the Court on the 
basis that the hypotheea was insuflacient to satisfy 
the pKf.’s claim. The apprehension of the pltf. 
has proved to be true, because the hypotheea was 
afterwards sold & the proceeds of the sale have 
been found to be insufficient to satisfy the claim 
of the D.-H. Ex. I under which the debtor, 
deft, appears to have assigned all bis properties 
in favour of defts. 2 & 3 does not make provision 
for discharge of the debt due to the D.-H. It 
might have been a secured debt. But there was 
yet the possibility of the security proving insuffi¬ 
cient & need arising for resort to other properties 
of the debtor. No provision having been made for 
discharge of the debt due to the D.-H. under the 
deed of hypothecation, the transfer made in 
favour of defts. 2 & 3 under Ex. I is prima facie 
in fraud of creditors. It is not disputed that be- 
sides the D. H. there were other creditors of 
deft. 1. It ia not also necessary that in order 
that a transfer may be in fraud of creditors there 
should be more than one creditor. Even if a 
transaction ia directed to defrauding one creditor 
alone, it would still be one in fraud of creditors 
voidable by the creditor sought to be defrauded or 

delayed. 

[ 4 ] The learned counsel for the respondent 
argued that if the transaction evidenced by Ex. I, 
ia in fraud of creditors, the transaction would 
only be voidable & not void & that any creditor 
who seeks to get any relief again&t the properties 
comprised in that voidable transfer most file a 
separate suit to have the transfer set aside. This 
contention cannot be accepted. A EuU Bench of 
five Judges of the Madras High Court in Bama- 
swami Ghettiyar v. Mallappa Eeddiar, 43 Mad. 
760 presided over by Wallace C. J., as he then 
was, decided that to avoid a transfer which is 
voidable under S. 53, T. P. Act, it is not necessarv 
that a separate suit should be filed & that i*" 
enough that a Creditor or creditors at wh(^ 
instance the transfer is voidable repudiate t 
transfer by an unequivocal declaration in tba 
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regard. This case was followed by Venkitrara* 
mana Rao J. in Bamastoami NaicKer v. Laksk- 
mana Kudumban, A. I. R. ( 23 ) 1936 Mad. 408 
where, as in this case, what the creditor did to 
repudiate the voidable transfer made by the deb- 
tor was to attach the property, the subject-matter 
of the transfer, as still belonging to the J.-D. 
This conduct of the D. H. in attaching property 
transferred under a transaction voidable under 
S. 53 was regarded as a sufficient repudiation & 
unequivocal declaration to repudiate within the 
meaning of the Full Bench decision in 43 Madras. 
We are in respectful agreement with the view 
held in the adove said Madras cases & we hold 
that the subject-matter of transfer in this case 
has been available to the D.-H. for attachment as 
property belonging to the J.-D., deft, l notwith¬ 
standing the gratuitous transfer under Ex. 1 in 
favour of his wife & son. The above considerations 
lead us to the conclusion that the objection to the 
attachment raised by deft. 2 ought to be rejected, 
that the order passed by the learned Diet. J. 
upholding the objection should be set aside & that 
passed by the learned Munsiff be restored though 
not for the reasons relied upon him. The second 
appeal is, accordingly, allowed with costs throu¬ 
ghout. 

-ff.S. Appeal allowed. 

(C. N, 96.] 
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FULL BENCH 

Kunhi Raman C. J., Govinda Pillai & 

SUBRAMANIA IYER JJ. 


Venkiteswara Iyer Ilarihara Iyer — Appel¬ 
lant v. Mathoo George d others — Bespondents. 
A. 8 No. 207/1121 (T), D/ 16.2.1951. 


(a) Debt Laws—Travancore Debt Relief Act (II [2‘ 
of 1116), S. 3, Explanation —Scope. 

The Kxplanabion to S. 3 allows the Court to ignort 
rcnewalB of debts after 23.6-1112 in respect of any agree¬ 
ment entered into between the parties- As regards pay, 
inent of the debt or interest tbereon, the direction g ven 
by the Legislature is specific. The Court is to ignore all 
intermediate arrangements between the parties & to treat 
the debt as a debt subsisting on •23.51112 <t to apply 
the provisions of the Delt Relief Act. This would neces- 
sarily indicate, that the amounts settled or renewals 
made before 23.5-1112 were to be taken to be binding on 
the parties. ^Para 4 ] 

(b) Debt Laws—Travancore Debt Relief Act (II [2] 
of 1116) -Agreement to pay interest on accrued inter¬ 
est — Interest not added to principal —Characteristic 
of interest not lost. 

So long as the interest is not added on to the principal, 
& future interest calculated thereon, interest does not 
lose its characteristic as interest. So, even if simple 
Interest is allowed on acoured interest, the inlercst with 
Such accrued interest is not to exceed a moiety of the 

Vrino\p&]. fPara 5] 

T. K, Joseph—for Appellant ; K. P. Abraham — for 
Respofiden's. 


Govinda Pillai J. —This appeal is filed by 
counter-petibioner 4 creditor in the lower Court 
against an order under Ss. 8, 9 & 15, Travancore 


Debt Relief Act, fixing the amount of debt pay¬ 
able by the petitioner in the lower Coorfc. On 
23-7-1101 a hypothecation bond for Rs. 25,000 had; 
been executed by the petitioner’s deceased father 
& uncle in favour of counter-petitioner l who iff. 
the appellant’s father. After this it was alleged 
that R3. 12,000 was paid in Meenom 1103, & 
R3 6,000 in Mithunam 1104 to the creditor. TiIt i 
is that hypothecation bond. There had been a 
renewal of this bond on 3-1-1113. It was stated 
in the petition that though this bond which is. 
Ex. II in the case was for the consolidated princi¬ 
pal & interest due till then, the provisions of th& 
Debt Relief Acts enabled the Court to re-c^>eii 
the account & to direct the petitioner to pay thO' 
original principal amount together with interest 
not exceeding a moiety of the same, less paymenta- 
already made, According to the petitioner, t-ho 
balance thus due under Ex. I was only Bs. 19,500> 
& the petitioner wanted permission to discharge 
this under S3. 8 & 9, Dedt Relief Act. He had 
also stated that his deceased father bad on G-d-lGdA- 
executed another hypothecation bond viz , Ex. iv 
to counter-petitioner l for Rs. 3600. For interest. 
due thereon, two puravaippa had been executed 
& a portion of the interest had been paid in caslx 
in 1096, 1099 & 1101 . The total amount, according 
to him, due under that bond including a moiety 
of the principal as interest, less payments already- 
made, would come only to Rs. 3824. He wanted 
to discharge that debt also under the Debt Belief 
Act. Sin 30 the creditor did not accept the figures 
shown by the petitioner he wanted to have the- 
accounts settled under S. 15, Debt Relief Act. 

[ 2 ] The creditor who is counter petitioner I 
objected to the calculation made by the petitioner. 
He contended that the amounts due under the- 
hypothecation bond of liOlwere calculated & the- 
total sum due on 31-1113 was arrived at, that a 
new hypothecation bond Ex. II, had l^een executed 
that day, & that it was not open to the petitioner 
to agitate for the re-opening of the accounts ' 
already settled. According to Ex. Ii, the amount 
due on 3-1 -1113 was Rs. 41,250. The interest due 
thereon had to be treated as principal at the end 
of each year, as agreed to in Ex. II, & the 4otai 
debt due on that bond on 31-3 11 I 6 was Travan¬ 
core Rupees 40,353 Chucrams 18 & cash 15. He also 
stated, that besides Ex. iv hypothecation bond of 
1094, another document for Rs. 10^800 had been 
executed on 20.10.1108, that this bond was Ex. v, 
that on 3-1-1113 a renewal was executed consoli¬ 
dating b3th the bonds & fixing the princijiai 
amount at Rs. 14,400 & the interest till that date 
at R3 8206. There was provision in that docu- 
meni also to treat the accrued interest as princi¬ 
pal at the end of eich year. The total amount 
thus due on 31-1-1116 would be Rs. 27,357-32-9. In 
order that the petitioner might get the benefit (rf 
the Debt Relief Act, it was contended that 6 per 
cent, of the two amounts mentioned above had ta. 
be deposited towards the first instalment. 


240 TraYancore-Coohin Venkiteswara v. Mathoo George (Y'B)(Govinda Pillai JO A. L& 


[ 3 ] The Court below found, that though two 
renewal bonds had come into existence in lll3, 
it was competent for that Court to re-open the 
-accounts by virtue of the Explanation to S. 3, 
Debt Relief Act. It, therefore, ignored the two 
bonds of 1113, that is, Exs. II & vi. With there- 
opening of such accouots it was found that money 
was due to counter-petitioner 1 under four transac¬ 
tions, that is under Ex. iv dated 6-9-1094 for 
RS. 3600, Ex. I dated 23-7-1101 for RS. 25000, 
Ex. V dated SO-lO-llOS for Es. 10,800 & Ex. IH, 
dated 15 - 1 - 1109 for Rs. 1712^. By a series of cal¬ 
culations, which shall be referred to presently, 
the Court below came to the conclusion that the 
amount due, under these four documents on 
31-1-1116 would be Indian Rs. 63,773 9-4 The 
debtor has submitted to the finding recorded 
by the lower Court, whereas, the creditors' legal 
representative has come up in appeal, & according 
to him, the amount found by the Court below is 
less than what is actually due, by Travancore 
Rupees 11803 ohuckrams IS cash 4. 

[ 4 l Exhibit IV dated 4-9 1094 is a hypothecation 
bond executed by the father of the petitioner in 
the lower Court to counter-petitioner 1 for 
Rs. 3500. It provides foe 12 per cent interest be¬ 
ing paid once a year. There was the further 
stipulation that if interest was left in arrears, 
that would also carry future interest at 12 per 
cent. On account of interest due on this, certain 
promissory notes had been executed in favour of 
the creditor. On 20-10-1108 all these notes were 
consolidated & a puravaippa deed, Ex. v, executed 
by the petitioner's father for the interest due on 
Ex IV till that date, & also for Rs. 600 on account 
of interest due under Ex. I. Ex. v which was for 
RS. 10,800 provided 12 per cent, interest. -Ltiero 

'was a further stipulation in it that interest, if 

Jeffc in arrears would be added on to the principal 
A interest on the aggregate amount should be 
•naid by the debtor. There was also Ex. I dated 
23 7 1101 for RS. 25,000 executed by the petitioner s 
father & uncle. That too provided 12 per cent, 
interest per annum, with the stipulation, that if 
interest was not paid every year interest on that 
interest at the rate mentioned in the document 
would have to be paid. Some interest on this had 
been paid, & on 18-1-1109 the balance of interest 
due was calculated & a promissory note Ex. Ill 
for Rs. 1712^ executed by the hypothecatees. 
12 per cent, interest had also been agreed to be 
paid on this promissory note amount. It was 
seen, that on 3-1-1113, the amount due under 
Bxs. I & III had been settled & fresh bond Ex. II 
had been executed on that day for Rs.^ 41,250. 
This amount covers only the principal «fe interest 
due under Exs. I & HI. Similarly, another docu¬ 
ment Ex. VI had been executed the same day in 
regard to the principal sum & interest due till 
then under Exs. IV &v. The first question that has 
to be considered is whether these Exs. II & VI are 
to be ignored in calculating the amount due from 


the debtors to the creditor on 31 1-1116 The Deb 
Belief Act coul d apply only to debts which were sub' 
sisting on 23-5-1112 when the Travancore Agrioul 
turists' Relief Act III [ 3 ] of 1112 was passed. 
But the Explanation to s. 3, Debt Relief Act, pro- 
vides that where a debt incurred before S3 5-1112 
has been renewed, included or merged in a fresh 
document in favour of the creditor, on or after 
23 5-1112, such a debt shall notwithstanding any¬ 
thing contained in any law, ccntract, decree, or 
order of the Court to the contrary, be deemed to 
be a debt to which the Debt Relief Act applies. 
It was contended on behalf of the appellant, that 
by virtue of this explanatory clause, the Courts 
could apply the provisions of Ss. 8 & 9 of the Debt 
Relief Act to debts which had their origin before 
23-6-1112, but could not re-open any settlement of 
accounts that had been agreed to between the 
parties after 23-6-1112. This would be putting too 
narrow a construction on the Explanation to 3. 3. 
The Explanation allows the Court to ignore rene¬ 
wals of debts after 23 6 1112 in respect of any 
agreement entered into between the parties. As 
regards payment of the debt or interest thereon, 
the direction given by the Legislature is specific. 
The Court is to ignore all intermediate arrange- 
ments between the parties & to treat the debt as 
a debt subsisting on 23 5-1112 & to apply the pro* 
visions of the Debt Relief Act. The renewals 
Exs. II & III. as well as the arrangements that 
were agreed to between the parties as to the pay¬ 
ment of interest therein have therefore to be 
ignored. This would necessarily indicate, that the 
amounts settled or renewals made before 23-5- 
1112 were to be taken to be binding on the parties. 
Thus, in settling the accounts between the parties, 
the calculations have to be based on the amounts 
due under Exs. IV, I, V & III. 

[ 5 ] Ex. V would show that interest on Ex. iv 
till 20 10-1108 had been paid, & that the interest 
on Ex. IV amount after 20-10-1098 alone had to 
be calculated. Similarly, the interest due on Bx. I 
bond had been adjusted till 18-1-1109 when Ex, III 
promissory note had been executed. Exs I & IV 
do not provide for the adding of accrued interest 
to the principal k then calculating interest there¬ 
on. The document only provides that interest at 
12 per cent should be paid once a year, & that if 
there was default in the payment of accrued 
interest on the due date interest at 12 per cent 
would have to be paid on such interest also. It 
was agreed to by both sides, that the accrued 
interest regarding which default had been commit¬ 
ted, would carry only simple interest from the 
due date. There would therefore be no diflSculty 
in calculating the amounts due under Exs. IV k 
I. Mr. T. K. Joseph for the appellant contended 
that the accrued interest on which simple interest 

had been agreed to be calculated was not to be 
taken into account in finding out the maximum 
interest allowable under each transaction. 
as the interest is not added on to the principali » 
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Uneer Ex. IV 

1 

HI 


• • • 

4 • • 


I. Bb. 5400 0 0 
37500-0-2 
256B 120 
10706 3-0 


future interest oaloulated thereon, accrued interest 
does not lose its oharaoteristic as interest. So, 
even if simple interest is allowed on accrued inte¬ 
rest, the interest with such accrued interest is 
not to exceed a moiety of the principal. When 
loaloulation is made on the above basis it would 
be seen that interest at 12 per cent, simple interest 
on accrued interest every year till 23-5 1112, & at 
6 per cent, thereafter till 31-1 1116 would exceed 
a moiety of the principal, so that, till 31 1-1116, 
interest on Exs. I & iv would be allowed only to 
the extent of a moiety of the principal. Thus, the 
amount due under Ex. iv, on 31-1-1116 would be 
Rs. 3600—(principal)—plus Rs. 1800 (interest) & 
under Ex. i, bs. 26,000—(Principal) plus Es. 12,500 
—(interest). 

[6] There is no difficulty as regards the amount 
due under Ex. Ill promissory note. It provides 
only 12 per cent, interest. Since the interest on 
that at 12 per cent from 15-1-1109 till 23-6-1112, & 
thereafter at 6 per cent till 31 1-1116, would exceed 
a moiety of the principal, Rs. 1712-8 0 towards 
principal & Bs. 856 4-0 towards interest need alone 
be allowed till 31-1-1116. 

[7] The only other amount about which there 
was some difficulty was that covered by Ex. V. 
Unlike Kxs I & iv, the provision here is that if 
the interest is not paid at the end of each year it 
will be added on to the principal, & the future 
interest has to be calculated on such aggregate 
amount. Such claim has been allowed by a series 
of Pull Bench Rulings of the erstwhile Travan- 
core High Court. The amount due under this has 
therefore to be calculated on that basis till 23-5- 
1112. Section 34*of Act iii 3l of 1112 allowed inte- 
res!) thereafter only at 6 per cent, on all debts due 
from an agriculturist. The lower Court has found 
that the debtor was an agriculturist & this position 
was not disputed before us. So, the amount found 
due on 23 5-1112 would be calculated, & would be 
taken to be the principal amount due on that date. 
Interest at 6 per cent, on the same would be allowed 
thereafter till 3l-i 1116. The amount due under 
Ex. V when calculated would be as follows: 


^ , I. Rs. 

Pnuoipal amoant on -lO.lO-llOS ... 10800 . 

Interest at 12% f Jr one year ... 1296 


Amoant on 20-10 1109 ... 12096 

Interest at 12% (or one year ... 1451,52 


Total ... I. Rfl. 56174 16-2 

The debtor is to make the necessary deposits 
under Ss. 8 A 9, if there is any deficit in the 
amount deposited he would make good the same 
by depositing that in the lower Court within two 
months from this date. The parties will have 
proportionate costs here & in the Court below. 

[9] Kunhi Raman G. J.—I agree. 

CiO] Subramania Iyer, J.—I also agree. 

K.S. Ordtr accordingly. 

[C. N. 97 J 
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Kunhi Raman 0. J. and Subramania Iyer J. 

The State of Travxncore Cochin v. Joseph 
Ohacko — Respondent. 

Appeal Suit No. 815 ol 1950, D,’- 13-12-1950. 

(a) Paddy Acquisition and Movement Control 
Order (1950), R. 16 —Right o! parties to be heard. 

The Government when it is dealing with an appeal 
under B. 16 from an order of the Civil Supplies Com¬ 
missioner cannot be deemed to be a Court of law and is 
not bound to post the appeal for bearing to a particular 
date acd give an opportunity to the parties or tboir 
Advocates to appear and argue their cases before the 
appeal is dispose! of. [Para 4] 

(b) Constitution of India, Art. 226 ^Application for 
writ of certiorari or mindamus — Power of High 
Court to enter into merits oi the case. 

When an applioation for the issue of a writ of certio¬ 
rari or mandamus is presented to the High Court for 
quashing the proceedings of the Government under 
R. 16, Paddy Acquisition and Movement Control Order 
(1950), it is not competent for the High Court, after 
quashing the projeedings, to go into the merits of the 
oase and decide questions involved in the case as if It 
were disposing of an appeal from the decision of the 
Government. [Para 6) 

(c) Practice — Person seeklrg relit fs provided by 

an Act and Order made thereunder cannot turn 
round and say that the Act is ultra vires the legis* 
lature. [Para 7] 

(d) Public Safety — (Travancore) Public Safety 
Measures Act (V [5J cf l950)-^UUra rires — The Act 
and Paddy Acquisition and Movem;nt Control Order 
(1950) promulgated thereunder are not ultra vtres. 

[Para 7] 

T. N. Subramania Iyer, Advocate-General — for the 
State ; K. S, Sebastian—for respondent. 


Amount on 20-10-1110 
Interest at 12% from 20 10-1110 to 
23-5-1112. 


13547.52 

2587.5724 


Total amount 

6 «| ••• 

Interest on I. Rs. 16135 from 23-G 1112 
to 31*11116 at 6% simple interest 


16135.0924 

16135 


3571.2 


Total ... 19706.2 

I. Rs. ...19706 —as. 3 p3. 2 

[8] Thug the total amount due on si-i-uie 
under the four transactions would be as follows: 
1951 Tra.Co./81 


Kunhi Raman C. J. — This appeal is pre- 
seated on beh-tlf of the State by the learned 
Advocate-Goneral. The appeal is from the order 
made by a single Judge of this Court in 0. P. 
No. 42 of 1950 which was petition filed by a 
cultivator for writs in the nature of certiorari 
and mandamus directed against the Government 
of Travancore-Ojohin State Food Department. 
The prayer in the O. P. wag for quashing the 
order made by the Government and for a direc- 
tion to Government for the return of paddy 
(1618 paras) which, according to the petitioner, 
was illegally acquired by the Government from 
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him. The learned Judge who heard the original 
petition recorded his conolusiDns in these words 
after quashing the order ; 

** The decisions of Government and the Civil Supplies 
Oommissioner are modified and it is declared that the 
petitioner has to get 5670 paras of paddy. The petition 
is allowed to the above extent. 

[2] The dispute between the petitioner-res¬ 
pondent before us and the Government arose 
out of the decision of the Civil Supplies Com¬ 
missioner for purchase of grain and the subse¬ 
quent order made by the Government on an 
appeal presented by the petitioner under the Public 
Safety Measures Act. The facts of the case may 
be briefly summarised as follows : The petitioter 
had in 1125 cultivated 200 acres of paddy land 
and reaped a harvest of 14330 paras of paddy. 
Out of this he parted with 3900 paras in all in 
favour of the Government under procurement 
rules and also towards pattom payable by him 
to the owners of the paddy land. He retained 
with him 8430 paras. For the year 1126, he 
intended to cultivate 267 acres of paddy land. 
Oat of this 50 acres formed part of the lands 
cultivated by him in the year 1125 and the rest 
consisting of 217 acres was land which he had not 
cultivated before. According to the petitioner 
this consisted of 48 acres kara nilam and 169 
acres kdyal nilam. He set up a right to stock 
8066 paras of paddy towards seed and cultiva¬ 
tion expenses in respect of the 267 acres of land. 
The revenue authorities did not agree with him. 
The additional Tahsildar of Amabalapuzha ser¬ 
ved a notice on him on 3-6-1950 to the effect that 
out of the 8430 paras of paddy in his custody, 
he must part with 4580 paras in favour of the 
Government retaining a balance of 3850 paras 
for domestic use and for cultivation of 217 acres 
of land. Ac 3 ording to the Tahsildar the cultivator 
was entitled to 1350 paras in respect of the 
50 acres which he had cultivated during the 
previous year and 2170 paras for seed in respect 
of the new block of 217 acres which he was 
going to cultivate in 1126 plus 330 paras for 
domestic consumption. His contention was that 
he was entitled to get seed and cultivation ex¬ 
penses for the 217 acres at the rate of 27 paras 
per acre of haranilam and 30 paras per acre of 
kayalnilam under the rules which were in force 
when he had taken the 217 acres for cultivation. 
When he gob the notice dated 3-6-1950 he asked 
for time to file an appeal to the Civil Supplies 
Commissioner and for interim stay of the acqui¬ 
sition of the paddy. The Tahsildar refused to 
grant his request and opened his grarary and 
removed 1982 paras of paddy. This is alleged to 
have been done in his absence. His appeal bo the 
Civil Supplies Commissioner was rejected on 
10 - 7 . 1950 , but that officer made a modihcation of 
the order of the Tahsildar by allowing him full 
quota for an additional extent of 25 acres. Not 
being satisfied with the order made by the Civil 


Supplies Commissioner, he moved the High OouH 
by filing 0, P. No. 22 of 1950 praying for a writ 
to quash that order. The petition was, however^' 
dismissed since there was a remedy by way of; 
appeal to the Government provided in R. 16 of 
the Paddy Control Order. He accordingly pre¬ 
ferred an appeal to the Government on 22 9 1950 
but this appeal was rejected by the Government. 
He thereupon filed 0. P. No, 42 of 1S60 from 
which this appeal arises complaining that Govern- ^ 
ment disposed of the appeal without hearing him 
or giving him notice of the posting of the appeal. 
His case was that the order of the Government 
was illegal and made in violation of the funda¬ 
mental rights guaranteed by the Constitution of 
India, Part III. He contended that if the order 
was passed in exercise of the powers vested in 
the Government under the Public Safety Mea¬ 
sures Act that Act was ultra vires, to that 
extent and the Government erred in nob disposing 
of his appeal on the merits and without giving 
him an opportunity to be heard. On that basis 
he prayed for the issue of a writ of certiorari 
for quashing the order mide by the Government 
dismissing his appeal. 

[ 3 ] The learned Advocate-General invites the 
attention of the C^urt to certain errors in the 
order made by the Court below. For instance, in 
para. 5 of the order in referring to the Paddy 
Acquisition and Movement Control Order of 1950 
the learned Judge says that the order came into 
force from the date on which it was published 

*^?hough U bears date 12 4 1950 it was published in the 
Gazette only on 9 5 1950. It is the date oi the publioa- 
tion in the Gazette on which the Act can be considered 
as validly passed by the Government. Clause XIII of 
S. 2, Public Safety Measures Act, defines ‘ notified 
order ' to mean an order notified in the Gazette. '* 

It is clear that the date of publication as men- 
tioned in this part of the order is incorrect. This 
was demonstrated by the learned Advocate- 
General by produciog a copy of the Gazette, in 
which the order was published. It is, however, 
not necessary to advert any further to the errors 
in the order pointed out by the learned Advocate- 
General, because we are concerned mainly with 
the correctness and legality of the order. The 
argument that seems to have impressed the 
learned Judge is that the Government did not 
post the appeal preferred by the petitioner for 
hearing to any particular date and did not give 
him an opportunity of being heard on that date 
before the appeal was disposed of. It is contended 
on behalf of the State by the learned Advocate- 
General that this view is erroneous because there 
is no provision of law which requires that an 
appeal presented to the Government as in the. 
present case should be posted for disposal to any* 
particular date or that the petitioner should be 
given an opportunity of arguing his apptal. I® 
is pointed out on behalf of the State that even 
petitioner's Advocate who prepared the apj^ 
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and filed if;, did not expect to be called upon to 
argue the appeal. On the other hand, on 11 - 8 - 
1950 he sent a telegram to the Government to 
expedite the disposal of the appeal. 

[4] It appears from the records produced before 
this Ooart that when the appeal to the Govern* 
ment was presented under cl. 16, Paddy Control 
Order, the Government stayed the order made by 
the Civil Supplies Commissioner, but ultimately 
dismissed the appeal and communicated that deci¬ 
sion to the petitioner. The learned Julge in the 
course of his order refers to S. 3 Public Safety 
Measures Act, V [5] of 1950, under which the 
Paddy Acquisition and Movement Control Order 
of 1950 was promulgated by the Government. It 
was this order which made provision for stocking 
paddy and utilising it. According to R. 15 of this 
order, the commissioner of Civil Supplies was given 
jurisdiction “to revise or cancel any order passed 
by any officer authorised to administer the provi¬ 
sions of the said control order.” Any person 
aggrieved by the Commissioner’s order may under 
R. 16, appeal to the Government within fifteen 
days from the date of receipt of the order appealed 
against and the orders passed by the Government 
shall be final. Eeferriog to the manner in which 
the Government disposed of the appeal, the lear¬ 
ned Judge makes the following observations in his 
judgment: 

"iJeoeasirily, therefore, it was a right that was confer¬ 
red on the subject by the Government and being so the 
Government were in justice, equity and goo3 conscience 
boani to conform to the provisions of natural justice in 
hearing and disposing of the appeal. No man is to be 
condemuel bofore giving him an opportunity to prestnt 
his case. That elementary rule of natural justice has been 
violated in this case and this Court in exercise of the 
powers conferred on it by the Constitution of India is 
competent to quash such proceedings The decision passed 
in appeal by the Government is quashed.” 

We are unable to follow the reasoning in this part 
of the order. The Government when it is dealing' 
with an appeal presented to it under the relevant 
order can certainly not be deemed to be a Court 
of law. It is only a Court that is bound to 
administer justice in public, posting appeals pre¬ 
sented to it to particular dates for hearing and 
giving an opportunity to the parties or their 
Advocates to appear and argue their cases. In 
the case of the Government, normally when an 
appeal is presented, whether it is by virtue of a 
right conferred by a Statute or by a rule of law, 
ib may be disposed of by the Government on going 
through the grounds mentioned therein. There is 
no obligation imposed upon the Government by 
any Statute or rule to make a minister or an offi¬ 
cer of State to sit in publio and hoar arguments 
before disposing of an appeal presented to the 
Government. Ib is common knowledge that such 
procedure is not followed nor need it be observed 
in the absence of aapeoifio provision in any statute 
or rule which makes it incumbent upon the 
Government to adopt the method of administering 
justice which is expected to be followed by Courts 


of law. Even the order of the Civil Supplies Com¬ 
missioner was passed by virtue of the power con- 
ferred upon him by Rule 15 which declares that it 
would be co npetenb for him to revise or cancel 
any order passed by an officer subordinate to him.I 
It is from the order of the Civil Supplies Com 
missioner made by virtue of the provisions of this 
rule, that the appeal to the Government was pre¬ 
sented by the respondent petitioner. Therefore, 
it is not correct to say that because a right of 
appeal was conferred upon the petitioner.respon- 
dent by the Government, 

“The Government were bound in justice, equity aud 
good conscience to conform to the provisions of natural 
justice in hearing and disposing of the appeal.*' 

Wo cannot certainly follow the next sentence in 
the order of the learned Judge which is worded 
as follows; “No man is to be condemned before 
giving him an opportunity to present his case.” 
This is an elementary rule, but in the case of the 
petitioner-respondent be did prefer an appeal to 
the Government in writing in which be set forth 
his contentions to show that the order made by 
the Civil Supplies Commissioner was wrong. He 
had, therefore certainly ‘presented his ease” and 
it was on that presentation made by him that the 
Government bad made the order. It cannot be 
said that he was not “heard” before his appeal 
was dismissed. 

[5] Even in the case of a Court of law, there 
are exceptional circumstances in which a party 
may not have a right of audience or any locus 
standi to appear and argue bis case. We have only 
to refer to the provisions of the Code of Criminal 
Procedure in India and in Travanoore according 
to which when a criminal revision case is presen. 
ted to the High Court, the parties have no right 
of audience when the petition is disposed of. 
Similarly, when in exercise of the revisional 
powers of the High Court records of any subordi¬ 
nate Court are sent for and orders are made by 
the High Court on such records, the parties have 
no right of audience always. 

[6] We also notice from the order made by the 
learned Judge that he has gone beyond the prayer 
contained in the petition which was for qaa:hing 
the proceedings of the Govt. After quashing the 
proceedings, the learned Judge has gone into the 
merits of the case and disposed of the matter as 
if it were an appeal pending before him. The 
relevant Act and Rules in the present case do not 
vest any jurisdiction in the High Court to regard 
itself as a Court of appeal when an application for 
the issue of a writ of certiorari or mandamus is 
presented to the Court. Especially in a case like 
the present, where there is a statutory provision 
that the order made by the Govt, shall be final, 
it is not competent for the High Court to enter 
into the merits of the case and decide questions 
involved in the case ns if ib were disposing of an 
appeal from the decision of the Government. This 
is not warranted by any known provision of law 
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land for this reason also the order made by the 
beamed Judge cannot be supported. 

[7] A question was raised that the Aot under 
which proceedings took place before the Revenue 
Authorities and the Govei’nment was 'ultra vires 
of the Legislature. This is hardly a fair method 
of dealing with the case, seeing that the petitioner 
ihimself sought the reliefs which are provided for 
in the Act and in the Order made by the Govern¬ 
ment in the firsHnstanoe. Realising that he has 
failed to obtain the relief so provided, he turns 
round and raises the contention that the Act and 
the Order are ultra vires. We are not satisfied 
that they are ultra vires. 

[8] In the view that we take of the manner in 
which the case was disposed of by the learned 
Judge, we are constrained to allow the appeal, 
setting aside the order made by the learned 
Judge. 

D.E. Appeal allowed. 


[C. N. 98.] 
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KosHi and Gangadhaba Menon JJ. 

Krishnanhutty Warrier—Petitioner v. Bka- 
dranayakom — Respondent. 

0. E. P. No. 141 of 1124, D/. 7-7.1950. 

(a) Cochin Marumakkathayam Act (33 of 1113 (M. 
E.) S. 36— Suit against MarumakkalbayaTi tarwad— 
Repiesentatton — Mixed question of law and fact-— 
Revision — Power of interference—Civil P. C. (1908J, 

S. 115. ^ , , 

Section 36, Ooohin Marumakkathayam Act, hasenaotea 
a rule of representation in regard to suits against Maru- 
makkaihayam tarwada and a Court in deciding whether 
a decree passed againet any auoh tarwad is valid or not 

has to satisfy itself as to whether the statutory require¬ 
ment has keen complied with or not. No other considera- 
tion can be brought to bear on the g® 

a mixed question of .fact and 
has been sufficient compliance with S. 
common ground that the party aggrieved by the order 
uade” revision has a right for a fresh suit ,t » un^ees^ 
sary fer a Court of revision to examine whet^r the 
MunsiS’s ending will stand close scrutioy. [Para 3] 

(b) Civil P. C. (1908). S. 52. O 22 R. 4 _ Rule of 
substantial representation — Aprlicabihty — Case 
where suit at inception not filed against debtor him 

**Th 0 rule of substantial representation of a deceased 
person's estate in a legal proceeding is seldom applied to 
a case where the suit was not at its inception laid against 
the debtor himself : 26 Mad. 230; 7 Cochin L. R* 291; 
15 T.av. L. Jour. 232; 26 Trav. L. Jour. 1124; A. I. K. 

(21) 1934 All 474. Rel. on. . ^ 

The rule does not apply where the persons impleaded 
as defendants are not shown to have had an actual posses- 
sion or management or even the right to poseession or 
management of the deceased person’s estate. ^ [Para 5J 
Further, the rule of substautial representation cannot 
at all be’invoked in a case where ^^ikre to implead 
all the heirs is not caused hona fide : A. I. R. (o6) 1U49 

F. C. 195, Rel on. , 

It cannot be said of the eitate of a deceased person 

that it exists independently of the person or persons on 
whom it devolves. No person oan ordinarily be bound by a 
decree or a proceeding to which, he is not a party or pro¬ 
perly represented on the record. As against such persons 


the decree or a proceeding !n exeoation under it woal44)e 
void : 32 Oal. 296 (P. 0.), Rel, on, [.Para ?] 

Anno. 0. F. 0,, S. 52, N. 6; 0. 22, B. 4, N. 10. ^ 

S. Venkitaramana Iyer and 0. 8, Ananihakrishu 
Iyer^for Pet\t\oner\ P, Narayana Menon-^for Respon^ 
dent. 

Cases referred to ; 

(Arranged in order of Oouits, and in the Courts chrono* 
logically. List of foreign oases referred to oomss after the 
Indian Oases.) 

1’05) 32 Cal. 296 : (32 Ind. App. 23 P. 0.), [Pro. 6, 7] 
('49) A, I. R. (36) 1949 F. 0.195 : (4 D. L. B. (F. 0.) 117). 

[Pr. 5] 

(’84) A. I. R. (21) 1934 All. 474 : (160 Ind. Oas. 828). 

' ' [Pr. 4} 

7 Cochin L. R. 291. 

(’03) 26 Mad. 280 : (12 Mad. L. Jour. 368). 

15 Trav. L. Jour. 232. 

26 Tray. L, Jour. 1124. 


[Pr. 4] 
[Pr. 4] 
[Pr. 4] 
[Pr. 4] 


Order. —This ia an application fco revise an 
order o£ the District Muneiff of Triohur rejecting 
a claim to certain amounts attached in exeoation 
of a decree. One Ikkanda Warrier, deceased, had 
executed a promissory note in favour of the res- 
pondent to this application. A suit was institut¬ 
ed on foot of it after Ikkanda Warrior's death 
and a decree obtained thereon. Ikkanda Warrier 
died in Makanam 1117 and according to the 
Oochin Marumakkathayam Act by which he was 
governed, his self-aciuired and separate properties 
devolved on his childless widow and his thavazhi 
in equal halves. The widow was not made a 
defendant in the suit. The persons who were 
impleaded as defendants were the oldest sons of 
Ikkanda Warrior's two sisters and the common 
Karanavan of hie tarwad. Defendant 1, the Kar- 
navan of Ikkanda Warrier's thavazhi centeeted 
the Euit. He disputed the genuineness of the pro¬ 
missory note and contended that in any view a 
suit instituted in 1118 on a promissory note alleged 
to have been executed in 1109 was clearly time- 
barred. The plaintiff relied on Ikkanda Warrier’s 
acknowledgments in writing to keep the claim 
alive. In the written statement filed by defen¬ 
dant 1 it was also pointed out that Ikkanda 
Warrier's heirs were his widow and his thavazhi, 
that defendant 8, the common Karnavan was not 
one of Ikkanda Warrier's heirs and that defen¬ 
dant 1 by himself or together with defendant 2 
the eldest eon of the second sister cannot and did 
not represent the thavazhi and that a decree 
against the assets of Ikkanda Warrier cannot be 
passed unless the remaining members of the 
thavazhi and the widow are also impleaded as 
defendants. At the final bearing of the euit, the 
plaintiff represented that he was prepared to t&ke 
the risk in not impleading Ikkanda Warrier s 
widow or anybody else and that he only wanted a 
decree against the assets of the deceased with the 
defendants alone on the record. Defendant 1 did 
not then press his objection as to non-joinder and 
on the promissory note being proved his objection 
to its genuineness and the contenticn that the 
suit was time-barred were also not pressed. The 
Court thereupon passed a decree in favour of the 


1981 Krishnankutty Warbibr V. Bhadranayakom TraYancore.Coohin 245 


plaintiff sabstantially in terms of the plaint. In 
exeoation of that decree certain amounts awarded 
to Ikkanda warrler in a land acquisition proceed¬ 
ings— L. A. 69 of 1120 of the Trichur Dietrict 
Oourt —were attached. Four persons came for¬ 
ward with the claim petition giving rise to this 
revision raising objections to the attachment. The 
first two petitioners are Ikkanda Warner's 
children by his first wife who died in 1090. By 
reason of their mother having died long before the 
Cochin Maramakkathayam Aot| 1118 was enacted 
these petitimersdid not become Ikkanda Warrier's 
heirs under that Act, but pursuant to a direction 
given by the second wife daring her lifetime, her 
nephew and sole heir transferred all the interests 
she had obtained in Ikkanda Warrier’s self, 
acquired and separate properties to petitioners 1 
and 2. The second wife died in Ohingom 1119. 
The suit was instituted in Dhanu 1118, but the 
decree was passed only in Thulam 1119, after her 
death. 

[2] The assignment in favour of Petitioners i 
and 2 was on 7th Vrischigom 1119 and the attach- 
ment was effected in Meenam 1120. Their objection 
to the attachment was that so long as the widow or 
her heir, their assignor, was not made a defendant 
to the suit decree cannot bind the half share 
the widow obtained and that the attachment was 
therefore unsustainable to that extent. The two 
remaining petitioners to the claim petition are 
members of Ikkanda Warrier’s thavazhi and 
their objection is that a decree obtained without 
impleading all the members of the tbavazhi can- 
not bind them or the tbavazhi and that the 
attachment should therefore be raised with respect 
to the remaining half share as well. The lower 
Oourt found that Ikkanda Warrier’s estate was 
sufficiently represented in the suit and that the 
decree was therefore binding on all hie heirs. 
The claim petition was hence found to be without 
merit and it was dismissed. The petitioners now 
move this Court in revision. 

[3] The lower Oourt found the decree to be 
valid by applying the rule of substantial represen¬ 
tation of a deceased person’s estate to the suit 
which resulted in the decree. That approach is in 
my view open to objection for more reasons than 
one. Section 36, Cochin Marumakkathayam Act, 
has enacted a rule of representation in regard to 
suits against Marumakkathayam tarwads and a 
Court in deciding whether a decree passed against 
any such barwad is valid or not has to satisfy itself 
as to whether the statutory requirement has been 
complied with or not. No other consideration can 
be brought to bear on the decision of the question. 
In one part of its order, the lower Court has ap. 
plied its mind to that aspect of the matter and 
held though not in so many words that there has 
been sufficient compliance with S. 36 so as to 
make the decree valid and binding as against the 
ithavazhi. It is a mixed question of fact and law 
Whether there has been sufficient compliance with 


S. 36 and sitting in revision we do not propose to 
examine whether the Munsiff s view is right. 
When it is common ground that the party agg¬ 
rieved by the order under revision has a right for 
a fresh suit it is unnecessary for a Court of 
revision to examine whether the Munsiff’s finding! 
will stand close scrutiny. We would therefore 
confirm the lower Court’s order so far as the half 
share of the thavazhi is concerned and for the 
present hold the attachment to be good to the 
extent of their half share. 

[4] The position is however different with rea- 
peot to the other half. In the first place the rale 
of substantial representation of a deceased person’s 
estate in a legal proceeding is seldom applied to> 
a case where the suit was not at its inception laid 
against the debtor himself. See Kadir Mohideen 
V. Muthukrishna Ayyart 26 Mad, 230, Pan;a^A* 
Ammav, Ummarkutty Haji, 7 cochin L. R. 29i, 
Appiyan v. Mahammed Ummal, 16 Trav. h. Jour 
232, David V. John, 26 Trav. L. jour 1124 and 
Amarchand v. Parmanand, a. i. r. (21)1934 ALL. 
474. Here as noticed already, Ikkanda Warrier 
died in 1117 and the suit was brought only in 
1118. 


[а] Another impediment in the way of the ap-j 
plication of the said rule to the case on hand is 
that the persons impleaded as defendants or the 
thavazhi for that matter, are not shown to have 
had an actual possession or management or even 
the right to possession or management of the 
deceased Iverson’s estate. Section 22, Marumak- 
kathayam Act, enacts that the self-acquired and 
separate property left undisposed of by a maru- 
inakkatbayee male leaving a widow or children 
or both as also undivided marumakkathayam 
heirs shall be in the possession of the widow until 
a division is effected. In Khiarajmdl v Daim, 
32 Cal. 296 the Privy Council observed thus with 
reference to the rule of substantial representation: 

“The Indian Courts have properly ex-rcised a wide 
discretion in allowing the estate of a deceased debtor to 
bs represented by one member of the family, and in 
refusing to disturb judidtat sales on the mere ground that 
some members of the family who were minors, were not 
made parties to the proceedings, if it appears that there 
was a debt jmtly due from the deceased, and no prejudice 
is shown to the absent minors. But these are usually 
oases where the person named as defendant is de facto 
manager of a Hindu family property or has the assets 
out of which the dociee is to to satisSed ciidcr his con¬ 
trol." 

[б] The case on hand do(s not satisfy this test 
or requirement. Further, the rule of substantial 
representation cannot at all be invoked in a case 
whore the failure to implead all the heirs is not 
caused bona fide. On this point I shall straight 
way refer to a recent pronouncement of the 
Federal Cjurt of India in Titlha Lai v. Bhusm 
Uoyee Da&i, A. I. K (36) 19-19 F. C. 195: 4 D. L. R. 
(P. C.) 1171. In that case at pp. 205 and 206 of the 

report Mahajan J., has observed as follows; 

"Reference was also made to decisions of cenaln High 
Courts of India which have expressed the view that in 
cases where some legal representatives are unwilling to' 
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join as parties or oae or more of them ate ankoown, a 
bona fide application by those who are willing to join in 
making the application will be sufficient compliance with 
the provision of 0. 22, Br. 3 and 4 and a decree passed in 
a suit binds the whole estate. The ratio of these excep¬ 
tional cases is that for making the partial representation 
elective against the true representatives the plaintiff or 
the decree-holder must have acted bona fide, the decree 
obtained must have bten free from fraud or collasion, the 
person impleaded must have been impleaded in a repre¬ 
sentative capacity and the decree or order must have 
been passed against him as a representative of the estate 
of the deceased. None of these conditione are satisfied in 
the present case. It is not even arguable that the parties 
and the arbitrator in ignoring the widow acted boifl 
fide, i.e., with due care and caution. Ignorance of law is 
no excuse. Moreover, by the exercise of due care and 
caution such ignorance could have been dispelled.” 


ODurt against the order sought to be revised here,. 
The learned counsel for the petitioners admitted 
that the appeal was incompetent and the hearing 
before us proceeded on that basis. In the ciroum- 
stances of the case we make no order for costs in 
this revision or in the Court below. The lower 
Court’s order allowing costs to the decree* holder 
will stand annulled. 

V. B. B. Bfoisi m partly allowed. 


[G. N, 99,] 
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[ 7 ] In the present case defendant 1 had ex¬ 
pressly stated in his written statement that the 
widow was also one of the heirs of Ikkanda 
Warrier, but the plaintiff was prepared to run 
the risk of the exigencies of not impleading her 
and asked for a decree against the assets of 
Ikkanda Warrier with the three persons whom 
he had impleaded as defendants alone on the 
record. He would then seem to have been inclined 
to defy the law and he cannot now turn round 
and say that he acted bona fide in not implead¬ 
ing the widow or her successors-in-interest in 
seeking to obtain a decree against the assets of 
Ikkanda Warrier. It could not be said of the 
estate of a deceased person that it exists indepen- 
|dently of the person or persons on whom it 
devolves. No person can ordinarily be bound by a 
decree or a proceeding to which he is not a party 
or properly represented on the record. As against 
such persons the decree or a proceeding in execu¬ 
tion under it would be void. See Ehiaraimal v. 
Bairn, 32 Cal, 295. The widow’s interest in the 
property would seem to have been ignored alto¬ 
gether when a decree was sought against the 
estate and by no possibility could it be considered 
that she was represented in the suit by 
dants 1 to 3. The plaint never sought to clothe 

them with any representative capacity nor does 

tbo decree purport to be one against persons 
named and others represented by them. 

[8] For the foregoing reasons, I cannot find my 
way to hold that the widow s half share was 

substantially represented in the 
decree under execution was passed. The rule of 
substantial representation is one the Courts have 
forged on grounds of expediency. The ordinary 
rule is that a person who is not a party to the 
decree cannot be bound by it and that the Court 
has no jurisdiction tc sell the property of such 
persons. That rule must prevail in this case. The 
revision petition therefore succeeds in part and 
the attachment over the widow e half share now 
owned by petitioners 1 and 2 will be raised. 

[ 9 ] Before parting with this ease it must be 
mentioried that at the hearing of this petition, it 
was brought to our notice that the petitioners 
had preferred an appeal to the Triohur District 


JanaJci Amma Parulcvtty Amma’-^Appellant 
V. Chacki Kunjipennu and others — Bespondents, 
Beoond Appeal No. 193 of 1123, D/-21-12-1960, 
Limitation Act (1903), Arts. 142 and 144 - Maxim 
‘‘possession follows title” — Applicability. 

The maxim ‘‘posBesBion follows title” is limited in its 
application to property which, of its very nature, has not 
bLn Bubjected to or would not admit of actual and exclu- 
Bive occupation as in the case of 

acceBBible to all alike, jungles, forest t^ctB, or lands 
under water. In the case of property which admits of, and 
according to the case of par ies has been the subjeot of, 
actual exclusive occupation, the principle may also come 
un for application, but only in cases where it has been 
prVed tilt the person having the title was once in actual 
possession and the application of the principle is based 
fiifl Dresumption of the continuance of that possession: 
A? I. B* (15) Cal. 766, Rel on. [Para 3] 

Anno. Lim. Act, Arts. 142 and 144, N. 16. 

S. Sooihalingom Iyer for S. Sankara Iyer — for 
Appellant. 

Case referred to : — 

(’28) A. I. B. (16) 1928 Cal. 765 : (48 Oal. h. Jour. 361). 

' ' TPj*. .31 


Jad^menti — This second appeal is by 
defendant 1-respondent 1 in A. 8. 61 of 1119 on 
the file of the District Judge of Alleppey who, by 
his judgment and decree dated 29th Edavom 1121, 
reversed the judgment and decree of the District 
Munsiff. Haripad dated 2l8t Kumbhom 1118 in 
O S. 676 of 1111. The suit related to 20 cents of 
paramba in Survey No. 8512 /b Mubhukulam 
Pakuthy (the name given to a revenue division in 
the Travancore area). Schedule A to the plaint 
comprises the entire ex^ient. The relief claimed in 
respect of this property is relief A in the plaint 
which is for a declaration that defendant I who 
obtained mutation of registry in his name by 
order 1768 of 1110 would not operate to create any 
right in his favour and for further declaration of 
title of the plaintiffs and defendant 2 who is a 
member of the plaintiff's family, to the property. 
There is another schedule (Schedule B) to the 
plaint which comprises 5 cents from out of the 
20 cents included in Sch. A lying at the southern 
end of it. Regarding this the plaint alleges tres¬ 
pass by defendant i with the help of the second 
in Kumbhom llii. The relief claimed in respect 
cf this is relief B in the plaint which is for reco¬ 
very of poaseaaion with past and future mesne 
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profibs from defendant 1. Reliefs O and D in the 
plaint relate to costs and consequent reliefs. The 
plaintifis trace their title to the property from one 
Kuttiyil tarwad. Defendant 1 denied the plain- 
tifi'a title to the property and the trespass alleged 
in respect of a part of it and claimed title to and 
possession of the entire property in his own right, 
tracing his title to one Pattani. Issue no. i framed 
in the case is as follows : 

“(l). To whom did plaint item belong—to the Eattiyil 
tarwad as alleged in the plaint or to the Pattani as con¬ 
tended in para. 10 of the written statement of defen¬ 
dant 1?’» 


The learned Mansifi, on the basis of the Settle, 
ment Register, Ex. G and on the basis of the 
principle that in the case of puduval lands (that 
is, lands not covered by previous registry in the 
Revenue records and therefore at the disposal of 
the State), patta may be taken as proof of title, 
recorded a finding thus : find that the plaint 

property belonged to the Kuttiyil people.” The 
learned Mansiff proceeded to consider the other 
issues in the case in paragraphs 7 and 8 of 
the judgment and after a careful and detailed 
consideration of the oral and documentary evi. 
dence in the case, came to the conclusion that the 
case set up by defendant 1 as regards title to and 
possession of the property is true. As regards the 
documents of title relied upon by the plaintiffs, 
viz., Exs. A to D, the learned Munsiff came to the 
conclusion that though they contain mention of 
the Survey Number 3512 /b, the property really 
dealt with therein is not the property represented 
by that survey number but is one that lies to the 
south of it and that the northern boundary 
Ohankilathii Vaka purayidom mentioned in those 
documents is the disputed property, that is, 
survey No. 3512 /b which belongs to defendant 1 
■who is a member of the CheDkilathu family. The 

learned Munsiff concluded the discussion thus :_ 

On an anxious consideration of the evidence 
and circumstances in the case I find lhat the 
Kuttiyil people and the plaintiffs were never in 
actual possession and enjoyment of the plaint 
property and that their title to the plaint property 
has been lost by the adverse possession of 
defendant 1 and her predecpssors-in title.” Oo 

^ r Munsiff dismissed the suit. 

12 J The plaintiffs appealed to the District Court 
of Alleppey and the learned District Judge who 
disposed of the appeal quoted paris. l to 4 of the 
Munsiffs judgment and posed the question for 
consideration in para. 3 of the judgment as 
follow B : 


‘‘3. The only question that arises for determination 
this appeal is whether as contended by defendant 1 
ba^ been in possession of the plaint properties from lO-; 
Exhibits A to D are the plaintiffs’ sale deeds Defr 
dant 3 and plaintiffs 2 to G are the children of t.!a^ 
tm 1. The patta to the property issued in nlaintii 
favour 13 Ex. f>. the patta No. being 7G1. The learii' 
Munsiff has on the strength of Exs. A to D and G fouj 
title with the plaintiffs. This finding has lot boon ii 
peaohod by the reaponden’-defendant 1. had conten 
ed, on the strength of a court sale, Ex, IV in his favo 


that the plaint property bad been in posseflsion so that 
he must be deemed to have been in possession of the 
plaint items adversely to the plaintiffs. This contention 
found favour with the learned Munsiff who consequently 
dismissed the suit. Possession generally follows title. It 
becomes therefore imperative to consider whether defen¬ 
dant 1 has clearly established her possessicn from 1072.” 

[3] We are constrained to remark that the 
mode of approach to the question followed by the 
learned District Judge is improper. The learned 
Judge is wrong in stating that the learned Mun¬ 
siff has, on the strength of Exs. A to D and G, 
found title with the plaintiffs and that that find- 
ing has not been impeached by the respondent- 
defendant 1 . There is no such finding at all by 
the learned Munsiff in order that any such find¬ 
ing may be impeached. What the learned Man- 
siff found was merely that the title “belonging” 
to the Kuttiyil people and that findirg was based 
upon and merely upon the registry in the Settle¬ 
ment Register, Ex. G. The learned Munsiff fur¬ 
ther found, as already observed, that defendant 1 
and her predecessor-in-title were in possession 
uninterruptedly frem at least the year 1070, with 
the result that whatever title the Kuttiyil people, 
once had, became lost to them cn account of 
adverse possession. The learned Judge does not pro- 
ceed to consider the question of title of the Kuttiyil 
people independently, but rests content with thus 
confirming the conclusion which be imagined the 
learned Munsiff had come to. Starting from this 
view of title of the Kuttiyil people, the harned 
Judge propounds the proj osition of law “pcsses- 
sicn gtnerally follows title” ard starts the enquiry 
with his observation “it becomes therefore impe¬ 
rative to consider whether defendant 1 has clearly 
established her possession from 1072”. The maxim 
“possession follows title” is limited in its applica¬ 
tion to property which, of its very nature, bas no: 
been subjected to or would not admit of actual 
and exclusive occupation as in the case of unen¬ 
closed open spaces accessible to all alike, jungles, 
forest tracts, or lands under W!.t(r. In the case of 
property which admits of. and according to the 
case of parties has been the sul^jecfc of, actual ex 
elusive occupation; the principle may also come 
up for application, bub orly in cases where it has 
been proved that the person having the title was 
once in ao’ual possession and the application of 
the principle is bafed on the presumpbicn of the 
ccntinuance of that possession (See Hardut JRay 
Cham iria ('o. v. Ujir Sha kh, A. I. H. (i5) 1923 
Cal. 765). In this case the findirg recorded by the 
learned Munsiff to the iffect that the Kuttiyil 
peo[)le were never in actual possession of the pro¬ 
perty is amply justifiel by the evidence in the 
case and the learned District Judge has not con¬ 
sidered the question at all. Relevant evidence, 
both oral and documentary was placed before us 
and wo are in agreement with the conclusion 
come to by the learned Munsiff who examined 
p. \V3. 3 and 4 and all the defendants witnes cs 
and with the advantage of seeing them in the box, 
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recorded her acceptance of the evidence adduced 
on behalf of defendant 1 in preference to that 
adduced on behalf of the plaintiffs. (After dis¬ 
cussing the facts and evidence in the case, the 
judgment proceeded :) It is not.necessary for us to 
refer in more detail to the facts and evidence in 
the case. We consider that the judgment and 
decree of the learned District Judge in A 3. 61 
of 1119 cannot be supported which is therefore 
reversed and the decree passed by the learned 
Munsiff restored. We allow the second appeal with 
costs throughout. 

7.B.B. Appeal allowed. 


[C. N. 100.] 
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Kunhi Raman C. J. 

Philippose Phillip — Petitioner v. Thomas 

George —Or.— Petitioner. 

Criminal Kevn. Peta. No. 416 of 1950, D/-2-3-1951. 

Criminal P. C. (1898), S. 345—Offence of one out of 
several accused if can be compounded. 

A complaiDanb who has charged a number of accused 
persons With having committed oompoundable offences can 
enter into a compromise with one of the accused. If. 
therefore, the offence so far as one out of several accused 
is concerned has been validly compounded there is noth¬ 
ing to prevent the Magistrate from talting notice of that 
fact and passing the necessary order on such compromise. 
1933 Mad. W. N. 232, Ref. [Para IJ 

M. Abraham - for Petitioner. 

Case referred to - 


t'. 

V* 

Thomas George (Kunhi Baman 0. Jj A. L R< 

Order.—The second accused is the petitioner. 
The complainant has started criminal proceed--^ 
ings against five accused persons and in the course 
of the hearing it is alleged that a petition was 
presented to the Magistrate stating that the 
offence alleged to have been committed by accus¬ 
ed 1 and 2 have been compounded and that the 
complainant does not wish to proceed against the 
remaining accused. By a curious process of reason¬ 
ing, the Court below has arrived at the conclu¬ 
sion that since the petition presented was not 
signed by all the accused persons, he could not 
take notice of the fact that so far as the second 
accused was concerned the offence has been com¬ 
pounded. This is erroneous in law. In similar 
circumstances, in the case reported in Thirumalai 
Naicken v. Elumalai, 1933 Mad. W. N. 2fl2 (l) the 
right of the complainant who had charged a 
number of accused persons with having commit¬ 
ted compoundable offences to enter into a com¬ 
promise with one of the accused is woognised. 
In the present case it is stated that distinct acts 
were alleged to have been done by each one of 
the accused persons for which the complainant 
wanted to proceed against them. If the offence so 
far as the second accused is concerned has been 
validly compounded, there is nothing to prevent 
the Magistrate from taking notice of that (act and 
passing the necessary order on such compromise. 
The order made by the Magistrate is set aside and 
the matter remitted for disposal according to law 
in the light of these observations. 

V.S.B, Case remitted. 


(’S3) 1933 Mai. W. N. 222 (1). 


[Pr. 1] 


END 


